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Judgment upon the case concerning constitatity of screening of
textbooks for high schools based upon Article 2zktagraph 1 of the
Law on School Education (before the amendmentsawy No.48, 1970),
Article 51 of the same Law (before the amendmentisaw No.70,
1974), former Rules on Screening of School TextkBd®rdinance of
the Ministry of Education No.4, 1948), and the fernstandards for the
Review of School Text Books (Notification of the dBtry of Education
No0.86, 1958) , and other topics

Appeal on a Claim for Compensation agdipanied Appeal
Judgment of the Third Petty Bench, dismissed
Tokyo High Court, Judgment of March 19, 1986

1. Screening of textbooks for high schools basemhWrticle 21,
paragraph 1 of the Law on School Education (beffoeeamendments by
Law No0.48, 1970), Article 51 of the same Law (beftlle amendments
by Law No.70, 1974), former Rules on Screeningafddl Text Books
(Ordinance of the Ministry of Education No.4, 1948 the former
Standards for the Review of School Text Books (fwatiion of the
Ministry of Education N0.86, 1958) is not againstiéle 26 of the
Constitution and Article 10 of the Fundamental LenEducation.

2. Screening of text books for high schools bagezhiArticle 21,
paragraph 1 of the Law on School Education (beffoeeamendments by
Law No0.48, 1970), Article 51 of the same Law (beftlte amendments
by Law No.70, 1974), former Rules on Screeningafddl Text Books
(Ordinance of the Ministry of Education No.4, 1948 the former
Standards for the Screening of School Text Booksifidation of the
Ministry of Education N0.86, 1958) is not agairies first part of Article
21, paragraph 2 of the Constitution.

3. Screening of text books for high schools bagezhiArticle 21,
paragraph 1 of the Law on School Education (beffoeeamendments by
Law No0.48, 1970), Article 51 of the same Law (beftlle amendments
by Law No.70, 1974), former Rules on Screeningafddl Text Books
(Ordinance of the Ministry of Education No.4, 1948 the former
Standards for the Screening of School Text Booksifidation of the
Ministry of Education No.86, 1958) is not agairtst Article 21,
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paragraph 1 of the Constitution.

4. Screening of text books for high schools bagghtArticle 21,
paragraph 1 of the Law on School Education (beffoeeamendments by
Law No0.48, 1970), Article 51 of the same Law (beftlle amendments
by Law No.70, 1974), former Rules on Screeningafddl Text Books
(Ordinance of the Ministry of Education No.4, 1948 the former
Standards for the Screening of School Text Booksifidation of the
Ministry of Education N0.86, 1958) is not againstiéle 23 of the
Constitution.

5. The determination of the suitability for highhsol text books in the
screening process based upon Article 21, paradragplthe Law on
School Education (before the amendments by Law &d.470), Article
51 of the same Law (before the amendments by LawNAd974),
former Rules on Screening of School Text Books {(@udce of the
Ministry of Education No.4, 1948) and the formeargtards for the
Screening of School Text Books (Notification of teistry of
Education No0.86, 1958) left to the reasonable dismn of the Minister
of Education. However, in cases where, in the meo¢ determination
by the Screening and Examination Board of Schogt Beoks, which is
a consultative body to the Minister of Educatidrere was an error
which cannot be overlooked on the understandirtettate of
academic theories at the time of the screeninglwégcves as a basis for
the content of the manuscript of the proposedhierk or in identifying
mistakes in the manuscript, or in the evaluati@t the manuscript does
not coincide with the screening standards andatisowledged that the
determination of the Minister of Education was lgagpon such an error,
the determination is unlawful as an excess of digmn under the Law on
State Compensation.

The appeal shall be dismissed.
The cost of appeal shall be borne by the jokokue Hapt.

Text of the Judgment

I On the grounds of appeal Part 3, section 3 bydpeesentatives of the
appellant:

1. The gist of the argument is that Screening xiftbeoks for high
schools which is based upon Article 21, paragraphthe Law on
School Education (before the amendments by Law &d.@70), Article
51 of the same Law (before the amendments by Law\Ad974),
former Rules on Screening of School Text Books {@udce of the
Ministry of Education No.4, 1948) and the formear8tards for the
Review of School Text Books (Notification of the diBtry of Education
N0.86, 1958) is against Article 26 of the Consiitatand Article 10 of
the Fundamental Law on Education, since it is #&rference by the
state with education.

2. However, Article 26 of the Constitution does dwéectly provide for



the matter of who should decide the content ofdcail's education.
According to the Constitution, parents have thedmn of education
over their children in home education etc., andhiess have certain
freedom of education in that they are given a aeftaedom concerning
the specific contents and methods of class rooohieg in general
education below the high school level. Also freedafreducation by
private schools is recognised within a limit, bubther areas, the state is
empowered to determine the content of childrensatbn for the
protection of the interest of the children or tepgend to the social and
public interests and concerns on the developmechitdfren within a
necessary and adequate scope. Nevertheless geaterence with the
content of education is required to be as restdaarsepossible,
especially, interference which prevents the devekqt of children as
free and independent persons, for example, forethugation with the
content which implants wrong knowledge or partildas on children
should not be allowed. Furthermore, administratigencies in education
is not necessarily prohibited by Article 10 of fhendamental Law on
Education to impose necessary and reasonable tiegisian the
contents and methods of education based on lawsrditthnces for
legitimate purposes. The above are indicated byteeedent of the
Supreme Court (Supreme Court, Showa 43 (A) No.1&ddgment of
the Grand Bench, May 21, 1976, Keishu 30-5-615).

3. Article 21, paragraph 1 of the Law on School &dion provides that
at elementary schools, school text books etc. (inafter, 'Text Books')
which have been screened by the Minister of Edacatiust be used,
and Article 40 of the same Law applies this withdnfioation to
secondary schools, while Article 51 of the same ldaws the same to
high schools. Accordingly, Article 1, paragraphfihe former Rules for
the Screening of Text Books provided that the sgnggby the Minister
of Education was to approve books which have babmgted by the
author or publisher comply with the goals of thex@mental Law on
Education and the Law on School Education and gpeopriate to use
as text books. Specific criteria for the screerangprovided by the
former Rules for the Screening of Text Books. Adaag to the criteria,
the screening of high school text books for Japahestory which is at
issue in the present case is conducted in the digthiree absolute
requirements, i.e. (i) the text book complies wifth goals and policies
of education as provided by the Fundamental Lawduncation and the
goal of the given school as provided by the Lawschool Education,
(i) complies with the aim of the given subjectmevided by the Study
Guidance Programme (gakushu-shido-yoryo), andif@iigtance on
politics and religions is fair (if these requirengeare not met, the
proposed book is regarded as absolutely inappteprighere are also 10
items of 'necessary requirements’, such as theeohumntent (whether
the content is in accordance with the content efsilibject as determined
by the Study Guidance Programme), accuracy (whétieee are errors,
inaccuracy, or part which takes up only a partigaw), choice of the
content (whether appropriate contents which arglsla for achieving



the goals of the subject as indicated by the S@uiglance Programme
are selected), level of the content (whether thdestd corresponds to the
intellectual and physical development level of ggipnd students of the
given grade), organisation, system, and volume (wérehe
organisation, system, and volume are designedptemment the Study
Guidance Programme in an effective way) (those ggeg books which
fail to fulfil these requirements are regarded @fedtive, but not
absolutely inappropriate). The same principles yappkubjects other
than Japanese history. Therefore, the screenimgtisnly a formal
review which focus on literary and typological es,dbut extends to the
substance of the content, i.e. the content of dduca

However, considering the fact that in elementary secondary
education, pupils and students have not developiidient capability of
criticising the content of the teaching and thatthave little choice of
schools and teachers and therefore, equal opptyrinineducation
should be sought, it is required that the contéetdoication is accurate,
neutral and fair, and is above a certain standamlghout the nation
regardless of the region or school. This also aggdasically to high
school education, although there may be differemds extent. It is also
obvious that the content of the education of pugmld students should
coincide with the level of their intellectual andysical development.
The fact that the screening in the present casiened at realising these
requirements is evident from the content of screggrand the former
Rules for the Screening of Text Books which seragdthe criteria of
screening cannot be regarded as being in exceke okcessary and
reasonable scope needed to achieve these purposésyve contents
which prevents children from developing free ardkjpendent
personality. Neither can the use of textbooks whiate been screened
deprives the discretion of teachers in classes.

Incidentally, the argument refers to the freedorwofing a textbook as
part of the freedom of education, but, as menticaisale, Article 26 of
the Constitution does not provide for this, andriglationship with
articles 21 and 23 is determined in section Il BAhidelow.

Therefore, the screening in the present case iagaihst Article 26 of
the Constitution and Article 10 of the Fundamehtd on Education.
This is evident in the light of the above-mentiofedigment of the grand
bench of the Supreme Court. The judgment of thgaraal instance court,
which is in line with this, is justifiable and tlaeguments of the jokoku
appellant cannot be accepted.

[ On the grounds Part 3, Section 2 of the grouwfdsppeal (concerning
the breach of Article 21 of the Constitution):

1. The title, the name of the author, the nameaaititess of the
publisher etc. of the publications which passedsttreening at issue in
the present case are publicised in the officiaktjez Article 12,
paragraph 1 of the former Rules for the Screenfrigeat Books) and the
publication will be included in the list of textbk@which the Minister of



Education sends to the prefectural educational cttees; publishers are
allowed to exhibit the textbook at the exhibitidrsohool textbooks
organised by prefectural educational committees\iBional Measures
Law on the Publication of Textbooks, Articles Sraggraph 1, Art.6,
subparas. 1 and 3). As mentioned above, in schigalshers, pupils and
students must use textbooks which have been seélfota among the
textbooks exhibited. On the other hand, publicatiahich failed to be
approved at the screening process are not entitlsdch preferential
treatment and are excluded from being publishdéxdbooks. However,
this restriction is limited to the form of publigan as a textbook which is
mandatory to be used in elementary and secondagaédn; it is not
prohibited to publish them as a general publicatinod make them
accessible to teachers, pupils and students asdthae them in the free
market of thoughts (according to the facts lawfalbgertained by the
original instance court, the appellant actuallylghied in 1959 a book
whose content is almost identical to the textboblch failed the
screening in April 1957 as a general publicatioms publicly known

that the appellant subsequently published the tektin the title of ‘the
History of Japan disapproved by textbook screerdng'accumulated
editions). It is also possible to apply for scregnihe books which have
been published as a general publication for a pialaerse as a textbook.
2. Censorship in the context of Article 21, parpira of the

Constitution should be understood as a system tgueby the
administrative power which has the products of eggpion of thoughts
etc. as its object, reviews their content compresivety and generally
before its publication with the purpose of the piition of the
publication of all or part of them, and prohibits publication which it
regards as inappropriate. The screening in theeptesse, as mentioned
above, does not prevent the publication of the reampt as a general
book, and does not purport to prevent publicationraviews the book

in advance of its publication, and therefore, dogiscomprise censorship
and is not against the first part of Article 21rggraph 1 of the
Constitution. This is evident in the light of thelgment of the Supreme
Court (Supreme Court 1982, Gyo (Tsu) 156, Judgroktite Grand
Bench of the Supreme Court, December 12, 1984, iMi38-12-1308).
3. Furthermore, even the freedom of expressiom@sded by Article

21, paragraph 1 of the Constitution is not guarshigithout any
restriction. It may be restricted on the groungwlblic welfare within a
reasonable and necessary scope. Whether the tiestfails within this
scope and is permissible shall be determined gnloalg the level of
necessity of the restriction, the content and matdithe restricted
freedom, and the specific manner and level of i&in. In the present
case, (1) as mentioned above, in elementary armhdacy education,
there are requirements for the neutrality and &ssnas well as the
maintenance of a certain level of education, anarder to fulfil these
requirements, there is a necessity of prohibitialisation and use of
books as textbooks which are inappropriate initite bf these
requirements (the use of such textbooks in the @¢any and secondary



education poses undue burden on pupils and stuakatsio not yet
have sufficient capability of criticism), (2) codsring the fact that the
restriction is merely to prohibit publication iretfiorm of a textbook of
only those books whose content is inappropriate filee above
viewpoint, restriction on the freedom of expresdigrthe screening in
the present case is within the reasonable and segelanit and is not
against Article 21, paragraph 1 of the Constitutibims is evident in the
light of the judgments of the Supreme Court (Sug&ourt, 1969 (A)
No0.1501, Judgment of the Grand Bench, Novembe®54,1Keishu 28-
9-393; Supreme Court, Showa 52 (O) No. 927, Judgeofehe Grand
Bench of the Supreme Court, June 22, 1983, Minghb-393; Supreme
Court, 1986 Gyo (Tsu) No.11, Judgment of the Gfaedch of the
Supreme Court, July 1, 1992, Minshu 46-5-437).

Supreme Court, 1981 (O) No.609, Judgment of the&Bench of the
Supreme Court, June 11, 1986, Minshu 40-4-872 rillatprior restraint
was allowed only under strict and clear conditiona case involving
interim measures which prohibited printing, bindiegle, and
distribution of a periodical before publicationetpresent case does not
prevent the appearance of the publication in the fnarket of thoughts,
and therefore, the above judgment does not apply.

The appellant argues that since the criteria afesting is vague, it is
against Article 21, paragraph 1 of the Constitutiddmittedly, some of
the former Standards for Screening are generalduether they are
applicable to a particular description of the pregubtextbook is not
necessarily clear. However, the former StandardSéoeening and the
Study Guidance Programme for High Schools (NotifocaNo.94,
Ministry of Education, 1960) on the goals of théjsats and their
contents which were incorporated in the Standarelsgstematically
prepared from the academic and educational viewpoid are not vague
to the extent that they cannot be applied on sigeséfscriptions of the
textbook, if the authors of the textbook, who hagecialist knowledge
of the given subject comprehend them as a whole.afgument on
unconstitutionality lacks the prerequisite anchiegpropriate.

Therefore, the screening in the present case iagaihst Article 21,
paragraph 1 of the Constitution, and the judgmétheoriginal instance
court in line with this is justifiable. The argumgmannot be accepted.

I1l. On the Grounds Part 3, Section 3 on the bresHdNrticle 23 of the
Constitution:

Textbooks are teaching materials which are orgdrasel laid out in
accordance with the teaching programme of the stbgnd used in
general education for pupils and students (seeiifrd), and are not
aimed at the publication of the product of academasearch. The
screening in the present case merely limits thdigation of the product
of academic research in the form of a textbookudh a product
accommodated in the proposed textbook is not stgghan the academic
world despite the author's confidence in its cdress, or is not



acknowledged as appropriate to be selected foedheation of pupils
and students of the given school, subject, andegtaad thus, does not
fulfil the requirements of the former StandardsSofeening. The fact
that such a screening is not against Article 2thefConstitution which
guarantees the freedom of academic research isreviwm the
judgment of the Supreme Court (Supreme Court, 1852973,
Judgment of the grand bench of the Supreme Coway2®| 1963,
Keishu 17-4-370; Supreme Court, 1964 (A) 305, Juslgrof the grand
bench of the Supreme Court, October 15, 1969, Kie2§k10-1239). The
judgment of the original instance court, whichridine with the above,
is justifiable, and the arguments are not accegptabl

IV. On the grounds of appeal Part 3, Section 4henbreach of the rule
of law (articles 13, 41, and 73, subpara.6 of tbasiitution):

1. Article 21, paragraph 1 of the Law on School &dion which is
applied with modification to high schools by Argcb1 of the same Law
provides that the Minister of Education has the @ote screen
textbooks and that at schools, it is mandatorysmscreened textbooks.
It can be regarded as the basic provision for semgewhich provides
for the subject and effect of screening.

2. The content, standards, and the procedure afdfeening in the
present case are provided by former Rules for thee®ing of School
Textbooks and the former Standards for the Scregesfischool
Textbooks which are the ordinance and notificatbthe Ministry of
Education respectively. However, textbooks arehtiegcmaterials which
are organised and laid out in accordance witheéhelting programme of
the subjects and used in general education folgpapd students
(Article 2, paragraph 1 of the Temporary Measuraw bn the
Publication of Textbooks before the amendmentsdy No.48, 1970).
It is evident from the relevant provisions of thenBamental Law on
Education and the Law on School Education thaetheation in
schools must be accurate, neutral and fair, andldhie implemented in
accordance with the goals of the school and edutdtie content of the
subject as determined in line with the level oéllgctual and physical
development of the pupils and students. Accordinipése provisions, it
is obvious that the content of the textbooks (nspecifically,
Guidelines for Teaching based upon delegation by #w), etc., should
be accurate, neutral and fair, corresponds to gidlse school, purpose
of education, the content of the subjects, thel legimg in accordance
with the stage on intellectual and physical develept of pupils and
students, and should be suitable for use by papiisstudents. The
former rules and standards, as mentioned above, havely realised the
requirements for textbooks as evident in the relepeovisions of these
laws as the content and standards of the screeRggefore, by setting
the content and standards of the screening angrtieedure for the
screening, which is an implementation rule of tbieening based upon
Article 88 of the Law on School Education ('in aduh to the matters



provided by the present Law, matters necessarghéoimplementation
of this Law which are to be handled by the agencfdke local
government shall be determined by a cabinet oedet,other matters
shall be determined by the supervisory agency) Mimister of
Education cannot be regarded to have acted witthelegation of law.

3. Therefore, the argument on unconstitutionaitkk the prerequisites
and is inappropriate. The judgment of the originatance court which is
in line with the above is justifiable, and the argnts cannot be
accepted.

V. On the grounds of appeal Part 3, Section 4 erbtkach of due
process (Article 31 of the Constitution):

1. The appellants argue that while Article 31 & @onstitution is
applicable to administrative procedure as welltlie) process of
screening is not open to the public, (2) in cagdailure to pass the
screening, the reason for rejection is not giveadwance, and there is no
opportunity to explain or defend the position af tpplicant, and the
post de facto notice is given only in part of teasons, (3) the selection
of the Board for the Screening and Research ofbib®ks is unfair, (4)
the content of the standards for the screeningn@oiScreening
Standards) is vague and therefore, the screenitiggipresent case is
against the due process of law (the remaining aegisrmerely criticises
the choice of evidence and fact finding which bgltmthe exclusive
power of the original instance court, or the agglmn of law based upon
unique views).

2. However, item (3) on the unfairness in the cha@tthe member of the
Board is based upon the fact not in accordancetivélacts ascertained
by the original instance court, and concerning i{dinas mentioned
above, the former Standards for Screening cannodéderded as vague,
and therefore, as far as (3) and (4) are concethedrgument of
unconstitutionality lacks prerequisites.

3. Concerning administrative decisions, there mainbtances where the
guarantee of due process as provided by Articlef3thie Constitution is
applicable, but administrative decisions vary deloggon their
purposes, and therefore, the requirement of gigingtice, opportunity
for explanation, or defence to be given to thepiecit of the
administrative decision is not always applicable.

Restrictions imposed by the screening in the prteszse does not extend
to the entry into the free market of thoughts whehn essential part of
freedom of expression, but is implemented for tighally public purposes
of maintaining the neutrality and fairness as \aslthe certain standard
of education. Furthermore, considering the factgully established by
the original instance court in total that (i) irder to maintain the fairness
of the screening, the above-mentioned Board whachprises members
from teachers and academics who are specialig@uoation and
academic research was set up as a consultativetbaldg Minister of
Education (Article 27, paragraph 1 of the Law oa Bstablishment of



the Ministry of Education before the amendment&dwy No.78 of

1983, Article 1, Article 3, paragraph 1 of the GadiiOrder on the Board
for the Screening and Examination of School Texkisdwefore the
amendments by Cabinet Order No0.229 of 1984),l{@)decision to
accept or reject the textbook by the Minister otiEation is made on the
basis of the recommendation of this Board (Artlef the former Rules
of Screening), (iii) the decision of rejection whiis handed to the
applicant indicates which requirement of the fori@&andards for
Screening was primarily not fulfilled by the propdsextbook and the
textbook research officers who qualify as an aaxliagency to the
Minister of Education give supplementary explarmatoally by
indicating specific failed parts as examples andhisoccasion, short-
hand recording or tape recording is permitted aghy@icant, by taking
account the above explanation and response, mpplyeiie same
rejected publication in the given accounting yeathe next year, despite
(1) and (2) above, the screening in the presemt caisnot necessarily be
found to be against the meaning of Article 31 & @onstitution. This is
evident by the precedent of the Supreme Court GuerCourt 1986
(Gyo-tsu) No.11, Judgment of the Grand Bench ofShpreme Court,
July 1, 1992, Minshu 46-5-437)(since then, the fariRules for the
Screening of Textbooks have been totally replagetthé new Rules by
the Ordinance of the Ministry of Education No.3977, and by virtue of
Article 11 of the new Rules, systems of prior rioéifion of the grounds
for rejection and the hearing of defence have heteoduced, as
explained in the judgment of the original instanoart).

4. Therefore, the judgment of the original instaocert on the
arguments is justifiable in concluding that the@swno violation of due
process. The arguments cannot be accepted.

VI. On the grounds of appeal, Part 4 (excludingtitleed parts of the
table on specific screened parts attached to #sept judgment. These
parts were withdrawn from the grounds of appeahieysupplementary
grounds of appeal dated November 24, 1988. The saples to VII,
and VIII infra):

Fact finding by the original instance court on éinguments by the
appellants can be confirmed by the evidence listéde judgment of the
original instance court, and its conclusion thadenthese facts, in the
decisions on screening in the present case, reléas and ordinances
on the screening of the textbooks have been appfigdplemented
against the Constitution or the Fundamental LaviEduacation is
justifiable in the light of the above-mentioned guaents of the Supreme
Court (Judgments of May 22, 1963, October 15, 18k ember 6,
1974, May 21, 1976, June 22, 1983, December 12{,188y 1, 1992),
and the process of judgment is not unlawful forahsence of judgments
on specific points as argued by the appellants.arpements cannot be
accepted.
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VII. On the grounds of appeal Part 5 (excludingt®acl, item 4, and
the points on the breach of equal treatment andist@mcy principle):

1. In the determination of the School Textbookse8omg and Research
Board in the present screening, on absolute remeinés, the pass or
failure is determined on each requirement, whitentecessary
requirements, for each requirement, the parts waietdefective in the
applied manuscript are specifically pointed ouis(ik called the
'screening opinions'). Points on each part, depenain the nature and
guantity of the defect, are determined and thd paiets determines the
pass or failure (a total of 1050 points are alleddb the necessary
requirements as a whole and the pass mark is 898)those
publications which fulfilled both the absolute ametessary requirements
are found to have passed the screening. In sues,cashe defects
which have been identified and are significant,fgbblication passes the
screening only on the condition that the defeatsramoved (Internal
Rules on the Examination and Valuation of the Maripss Applied for
the Screening for Textbooks for Secondary and Khighools, decision
of the Board, December 12, 1959). Concerning thigation applied
for screening by the appellant, in 1962, 323 dsfeatre found, and
while the absolute requirements were all fulfilléug total point for the
necessary requirements was 784 and failed, anputblecation was
determined to have failed overall. In 1963, 29Ced&f were pointed out
in the manuscript, but both absolute and necessguirements (total
846 points) were fulfilled and subject to re-exaation after the
correcting of the defects, the publication was aheteed to be a 'pass'.
The determination of the Board on the pass orraias recommended
to the Minister of Education with the identifiedfeets (‘screening
opinions’), and the Minister of Education madedkeision in
accordance with the recommendation in both year$463, at the re-
examination stage, further defects were pointell diie above facts
have been lawfully ascertained by the originalanse court.

2. Although there is no law which directly sets thé standards for
screening, the power of the Minister of Educatiothie screening must
be exercised in accordance with the requirementiseo€onstitution as
mentioned in | 2 and comply with the Fundamental/losn Education
and the Law on School Education. As indicated apswee the former
Rules for the Screening and the former Standanmdh#&Screening
which provide for the specific contents of the stiieg have realised
these requirements and relevant provisions, theepoiscreening must
be exercised in accordance with these relevans.riifee examination
and determination in the screening are made framows viewpoints
such as whether the publication's content is acexddéignaccurate,
neutral and fair, suitable for achieving the gadlthe subject, and
corresponds to the level of intellectual and phglsitevelopment of
pupils and students, and is a judgement which reguaicademic and
educational expertise and technique, due to itsreahas been entrusted
to the reasonable discretion of the Minister of &dion. Therefore, in
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cases where, in the process of determination b$theening and
Examination Board of School Text Books, which oasultative body
to the Minister of Education, there was an errorciwvftannot be
overlooked on the understanding of the state ademéc theories at the
time of the screening which serves as a basis@ocontent of the
manuscript of the proposed text book or in idemtymistakes in the
manuscript, or in the evaluation that the manusciges not coincide
with the screening standards and it is acknowledigatthe
determination of the Minister of Education was lgaspon such an error,
the determination is unlawful as an excess of digam under the Law on
State Compensation.

Since the screening opinion specifically points thet defects
accompanied by reasons on each necessary requiréheestate of
academic opinions and education which serves &sgis varies from
opinion to opinion. For example, a screening opiroo the accuracy
should be based upon the state of objective acadgmmions at the time
of the screening. In such cases, the screeningoopmay (1) require
description based upon another academic opiniche@ground that the
description in the manuscript is wrong, or (2) liegjother views to be
added in a parallel way, since the descriptiomerhanuscript is one-
sided and definitive. Whether there is an errorcvtgannot be
overlooked in the screening opinion should be jadgg1) from the
viewpoint of whether the academic opinions whictveas the basis of
the screening opinion is widely supported in thadaenic world as a
common or established view and whether the degmnijr the
manuscript can be assessed as an error or not) 2 should be
determined from the viewpoint of whether thereasestablished views
in the academic world and whether the descriptiothé manuscript can
be regarded as one-sided. On the other hand, stgesgpinions on the
selection and the level of the content focuseondhe academic
accuracy of the description of the manuscript,dsuthe educational
adequacy, and should be determined from the viewpdiwhether the
selected contents can be regarded as inadequéi light of the goals
of the subjects as provided by the Study GuidamogrBmme and the
stage of intellectual and physical developmentugfils and students.

3. The criteria for the determination of the exoafsthe scope of
discretion which the original instance court hasosg is ultimately
identical to the above, and are justifiable.

Moreover, the fact finding by the original instarczirt on each
screening opinion (see the column ‘original abuseBable of Specific
Screening Results, supra) can be accepted inghiedf the evidence
listed in the judgment of the original instance tpand under these
facts, although the determination of the origimasitance court is not
immune from inadequate expression in some paiisnibt impossible to
concur with it in its conclusion that these scregropinions do not have
errors which cannot be overlooked (in the screenpigions, there are
those which go too much into details, but they dblnot qualify as
errors in breach of the former Standards of Screpwhich cannot be
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overlooked).

4. Therefore, it cannot be said that the decisicdh@ Minister of
Education concerning the screening in the presas# s in excess of the
scope of discretion as argued, and the judgmethisodriginal instance
court which shares the same conclusion is appitepride arguments
criticise the choice and evaluation of evidence factifinding which
belong to the exclusive power of the original ins&court or criticise
the judgment of the original instance court fromnague point of view,
and therefore, cannot be accepted.

VIII. On the part of grounds of appeal Part 5 oa ltineach of equality
principle and the principle of consistency:

Under the facts lawfully ascertained by the originatance court, the
determination of the original instance court tlngré was no excess of
the scope of discretion by a breach of equalitygple or principle of
consistency is justifiable in its conclusion. Thiguanents cannot be
accepted.

IX. On the grounds of appeal, Part 5, Sectionelmi4:

The determination of the original instance courtlogse points are
justifiable in the light of the records, and thex@o unlawfulness as
argued in the judgment of the original instancercdithe argument
merely claims the unlawfulness of the judgmentef ariginal instance
court based upon the grounds which were not predettthe original
instance, and therefore, cannot be presented.

X. Conclusion

Thus, in accordance with articles 401, 95,and 8@@fCode of Civil
Procedure, the justices unanimously rule as the teat of the
judgment.

The Third Petty Bench of the Supreme Court

Presiding KABE Tsuneo

Judge JusticeSAKAGAMI Toshio
JusticeSONOBE Itsuo
JusticeSATO Shoichiro

(*Translated by Sir Ernest Satow Chair of Japahese University of London)



