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This judgment will become final in the circumstanset out in Article 44 § 2 of the Convention. dtyrbe
subject to editorial revision.



In the case of Janowiec and Others v. Russia,
The European Court of Human Rights (former Fiftiotiem), sitting as a Chamber composed of:

Dean SpielmanrRresident,
Karel Jungwiert,
BosStjan M. Zupaéi¢,
Anatoly Kovler,
Mark Villiger,
Ganna Yudkivska,
Angelika Nuf3bergejudges,
and Stephen Phillip®eputy SectioiRegistrar,

Having deliberated in private on 20 March 2012,
Delivers the following judgment, which was adoptedthat date:
PROCEDURE

1. The case originated in two applications (n&&0B/07 and 29520/09) against the Russian
Federation lodged with the Court under Article 34h@ Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Conventibyf)fteen Polish nationals (“the
applicants”), on 19 November 2007 and 24 May 2088pectively.

2. The applicants’ names are listed in paragraghe 34 below. They live in Poland and the
United States of America. The applicants Mr Janowied Mr Trybowski were represented
before the Court by Mr J. Szewczyk, a Polish lawyractising in Warsaw. Mr J. Malewicz was
granted leave to present his own case (Rule 3th8i2e of the Rules of Court). All the other
applicants were represented by Dr |. Kaski from the Institute of Legal Studies, Mr R.
Nowosielski and Mr B. Soclagki, Polish lawyers practising respectively in @&slg Szczecin, as
well as by Mr R. Karpinskiy and Ms A. Stavitskay&yssian lawyers practising in Moscow.

3. The Russian Government (“the Government”) wepegesented by Mr G. Matyushkin,
Representative of the Russian Federation at thegean Court of Human Rights.

4. The Polish Government, who intervened in tteeda accordance with Article 36 § 1 of the
Convention, were represented by their Agent, MiVGitasiewicz of the Ministry of Foreign
Affairs.

5. On 7 October 2008 and 24 November 2009 thetCleerded to give notice of the
applications to the Russian and Polish Governménisas also decided to grant priority to the
applications under Rule 41 of the Rules of Coulne Pparties submitted their observations on the
admissibility and merits of the applications.

6. By adecision of 5 July 2011, the Court joitiee applications. It further decided to join to the
merits the Government’s objection to the Courtissgictionratione temporisn respect of the



complaint under the procedural limb of Article 2tb& Convention and declared the application
partially admissible.

7. The parties filed further written observati¢Rsile 59 § 1).

8. A hearing took place in public in the HumanRgBuilding, Strasbourg, on 6 October 2011
(Rule 59 § 3).

There appeared before the Court:

(a) for the Russian Government
Mr G. Matyushkin, Representative
Mr N. Mikhaylov,

Mr P. Smirnov, Advisers

(b) for the applicants

Mr I. Kaminski,

Mr B. Sochaski, Counsel
Mr J. Szewczyk,

Mr R. Nowosielski,

Ms A. Stavitskaya,Advisers

(c) for the Polish Government
Mr J. Wobgsiewicz, Agent

Ms A. Mezykowska,

Mr C. Swinarski, Advisers

The Court heard addresses by Mr Kaski and Mr Sochiaski, Mr Matyushkin, Mr Wadsiewicz
and Ms Mzykowska and their replies to questions put by iesrhers.

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

9. The facts of the case, as submitted or undesploy the parties, may be summarised as
follows.

A. Background

10. On 23 August 1939 the Foreign Ministers ofNlagi Germany and the Soviet Union signed
a non-aggression treaty (known as the Molotov-Rilblop Pact) which included an additional
secret protocol whereby the parties agreed tcestbit! map of their “spheres of interests” in the
event of a future “territorial and political reangement” of the then independent countries of
Central and Eastern Europe, including Poland. Adiogrto the protocol, the eastern part of
Polish territory was “to fall to” the Soviet Union.



11. On 1 September 1939 Germany invaded Polaaxtingt the Second World War. On 17
September 1939 the Soviet Red Army marched intisP&érritory, allegedly acting to protect
the Ukrainians and Belarusians living in the easpart of Poland because the Polish State had
collapsed under the German attack and could nceloggarantee the security of its own citizens.
The Polish Army did not offer any military resistan The USSR annexed the territory newly
under its control and in November 1939 declaredttie13.5 million Polish citizens who lived
there were henceforth Soviet citizens.

12. In the wake of the Red Army’s advance arous@ @00 Polish soldiers, border guards,
police officers, prison guards, State officials aider functionaries were detained. After they
had been disarmed, about half of them were settheethers were sent to special prison camps
established by the NKVD (People’s Commissariatifiternal Affairs, the predecessor of the
KGB) in Kozelsk, Ostashkov and Starobelsk. On 90et 1939 it was decided that the Polish
officer corps should be billeted at the camps izésk and Starobelsk and the remaining
functionaries, including the police officers anéspn guards, in Ostashkov.

13. In early March 1940 Mr Lavrentiy Beria, heddhe NKVD, submitted to Joseph Stalin,
Secretary General of the USSR Communist Partyppgsal to approve the shooting of Polish
prisoners of war on the grounds that they weréeakkmies of the Soviet authorities and full of
hatred towards the Soviet system”. The proposaliBeé that the prisoner-of-war camps held
14,736 former Polish officers, officials, landowsgpolice officers, gendarmes, prison guards,
settlers and intelligence officers, and that theqms in the western regions of Ukraine and
Belarus accommodated a further 18,632 former Pgalistens who had been arrested.

14. On 5 March 1940 the Politburo of the Centrainthittee of the USSR Communist Party, the
highest governing body of the Soviet Union, took tlecision to consider “using a special
procedure” and employing “capital punishment — simgg in the case of 14,700 former Polish
officers held in the prisoner-of-war (POW) campsweell as 11,000 members of various counter-
revolutionary and espionage organisations, formeddwners, industrialists, officials and
refugees held in the prisons of western UkraineBeldrus. The cases were to be examined
“without summoning the detainees and without briggany charges, with no statement
concluding the investigation and no bill of indien”. Examination was delegated to a three-
person panel {foika”) composed of NKVD officials, which operated orethasis of lists of
detainees compiled by the regional branches odNK¥D. The decision on the execution of the
Polish prisoners was signed by all the memberkePblitburo, including Stalin, VVoroshilov,
Mikoyan, Molotov, Kalinin and Kaganovich.

15. The killings took place in April and May 194®%isoners from the Kozelsk camp were killed
at a site near Smolensk, known asHlatyn Forest; those from the Starobelsk camp were shot i
the Kharkov NKVD prison and their bodies were bdnear the village of Pyatikhatki; the

police officers from Ostashkov were killed in thallkin (now Tver) NKVD prison and buried in
Mednoye. The circumstances of the execution optis®ners from the prisons in western
Ukraine and Belarus have remained unknown to date.

16. The precise numbers of murdered prisoners giees in a note which Mr Shelepin,
Chairman of the State Security Committee (KGB),temn 3 March 1959 to Nikita Khrushcheyv,
Secretary General of the USSR Communist Party: itAdll, on the basis of decisions of the



Soviet NKVD'’s speciatroika, a total of 21,857 persons were shot, 4,421 ahtimeK atyn

Forest (Smolenskiy district), 3,820 in the Starekelamp near Kharkov, 6,311 in the Ostashkov
camp (Kalininskiy district) and 7,305 in other casvgnd prisons in western Ukraine and
Belarus”.

17. In 1942 and 1943, first Polish railroad woskand then the German Army discovered mass
burials neaiK atyn Forest. An international commission consistingveglve forensic experts and
their support staff from Belgium, Bulgaria, Croafzenmark, Finland, France, Hungary, Italy,
the Netherlands, Romania, Slovakia and Sweden gtagsand conducted the exhumation works
from April to June 1943. The remains of 4,243 Robfficers were excavated, of whom 2,730
were identified. The commission concluded thatSbeiets had been responsible for the
massacre.

18. The Soviet authorities responded by puttimgitlame on the Germans who — according to
Moscow — had in the summer of 1941 allegedly tatantrol of the Polish prisoners and had
murdered them. Following the liberation of the Semsk district by the Red Army in September
1943, the NKVD set up a special commission chainetr Burdenko which purported to collect
evidence of German responsibility for the killingtilee Polish officers. In its communiqué of 22
January 1944, the commission announced that thehRmisoners had been executed by the
Germans in the autumn of 1941.

19. On 14 February 1946, in the course of théafi&erman war criminals before the
Nuremberg Military Tribunal, the Soviet prosecutded the Burdenko commission’s report in
seeking to charge the German forces with the shgati up to 11,000 Polish prisoners in the
autumn of 1941. The charge was dismissed by thandBritish judges for lack of evidence.

20. On 3 March 1959 Mr Shelepin wrote the abovetinaed note to Mr Khrushchev,
recommending “the destruction of all the [21,85ards on the persons shot in 1940 in the ...
operation... [T]he reports of the meetings of théD USSRtroika that sentenced those persons
to be shot, and also the documents on executitmabtiecision, could be preserved.”

21. The remaining documents were put in a spét@aknown as “package no. 17, and sealed.

In Soviet times, only the Secretary General ofllESR Communist Party had the right of access
to the file. On 28 April 2010 its contents wereicHlly made public on the website of the

Russian State Archives Service (rusarchive.iithe file contained the following historical
documents: Mr Beria’s note of 5 March 1940, thetBoto’s decision of the same date, the pages
removed from the minutes of the Politburo’s meeting Mr Shelepin’s note of 3 March 1959.

B. The applicants and their relationship to thetims
1. Applicants in case no. 55508/07
22. The first applicant, Mr Jerzy-Roman Janowsegs born in 1929. He is the son of Mr

Andrzej Janowiec, born in 1890, who was a lieutémmathe Polish Army before the Second
World War.



23. The second applicant, Mr Antoni-Stanistaw ki, was born in 1940. He is the grandson
of Mr Antoni Nawratil, born in 1883, a lieutenaratanel in the Polish Army.

24. Both Mr Andrzej Janowiec and Mr Antoni Nawratere taken prisoner of war during the
Soviet invasion of Poland in September 1939 antteahe Starobelsk camp in the USSR. Mr
Janowiec was listed as no. 3914 among the prisoméine camp, and Mr Nawratil as no. 2407.
They were subsequently transferred to a prisorhiarkov and executed in April 1940.

2. Applicants in case no. 29520/09

25. The first and second applicants, Ms WitomitatkMJezierska and Ms Ojcumita Wotk, were
born respectively in 1940 and 1917. They are thmleer and wife of Mr Wincenty Wotk, born
in 1909, who was a lieutenant in a heavy artillemjt of the Polish Army before the Second
World War. He was taken prisoner of war by the Reay in the night of 19 September 1939
and held in Kozelsk special camp (listed in positsoon NKVD dispatching list 052/3 04.1940).
He was killed on 30 April 1940 and burieddmtyn. His body was identified during the 1943
exhumation (no. 2564).

26. The third applicant, Ms Wanda Rodowicz, wasbo 1938. She is the granddaughter of Mr
Stanistaw Rodowicz, born in 1883, who was a reseffieer in the Polish Army. He was taken
prisoner of war by the Red Army at the Hungariardboon around 20 September 1939 and held
in Kozelsk special camp (listed in position 94 ish 017/2). He was killed and buriedKratyn.

His body was identified during the 1943 exhumafioo. 970).

27. The fourth applicant, Ms Halina Michalska, vieasn in 1929. She is the daughter of Mr
Stanistaw Uziembto, born in 1889. An officer of tRelish Army, Mr Uziembto was taken POW
by the Soviets near Biatystok, Poland, and detainelde special NKVD camp at Starobelsk
(pos. 3400). He was presumed killed in Kharkov lamded at Pyatikhatki near Kharkov (now
Ukraine).

28. The fifth applicant, Mr Artur Tomaszewski, wasrn in 1933. He is the son of Mr Szymon
Tomaszewski, born in 1900. The fifth applicant'th&, a commander of the police station at the
Polish-Soviet border in Kobylia, was arrested tHer&oviet troops and taken to the special
NKVD camp at Ostashkov (position 5 on list 045 was killed in Tver and buried in
Mednoye.

29. The sixth applicant, Mr Jerzy Lech Wielebnowvalas born in 1930. His father, Mr
Aleksander Wielebnowski, born in 1897, was a potiffecer working in Luck in eastern Poland.
In October 1939 he was arrested by Soviet troodg&aced in the Ostashkov camp (position 10
on list 033/2). He was killed in Tver and buriediednoye.

30. The seventh applicant, Mr Gustaw Erchard, vaas in 1935. His father, Mr Stefan Erchard,
born in 1900, was headmaster of a primary schoBludka, Poland. He was arrested by the
Soviets and detained at the Starobelsk camp (j868)3He was presumed killed in Kharkov and
buried in Pyatikhatki.



31. The eighth and ninth applicants, Mr Jerzy Kdalewicz and Mr Krzysztof Jan Malewicz,
born respectively in 1928 and 1931, are the childeMr Stanistaw August Malewicz. Their
father was born in 1889 and served as a doctdraPblish Army. He was taken prisoner of war
at Rowne, Poland, and held at the Starobelsk caog 2219). He was presumed killed in
Kharkov and buried in Pyatikhatki.

32. The tenth and eleventh applicants, Ms Krystrmyszkowiak and Ms Irena Erchard, born
respectively in 1940 and 1936, are the daughtekérdflichat Adamczyk. Born in 1903, he was
the commander of the Sarnaki police station. Heavessted by the Soviets, detained at the
Ostashkov camp (position 5 on list 037/2), killadliver and buried in Mednoye.

33. The twelfth applicant, Ms Krystyna Mieszczawké&a, born in 1930, is the daughter of Mr
Stanistaw Mielecki. Her father, a Polish officeasvborn in 1895 and was held at the Kozelsk
camp after his arrest by Soviet troops. He wasdifind buried it atyn; his body was
identified during the 1943 exhumation.

34. The thirteenth applicant, Mr Krzysztof Romas&iyborn in 1953, is a nephew of Mr
RyszardZotedziowski. MrZotedziowski, born in 1887, was held at the Starobetskp (pos.
1151) and was presumed killed in Kharkov and buindéyatikhatki. A list of Starobelsk
prisoners which included his name was retrievethftioe coat pocket of a Polish officer whose
remains, with gunshot wounds to the head, werevaxed during a joint Polish-Russian
exhumation near Kharkov in 1991.

C. Investigations in criminal case no. 159

35. On 13 April 1990, during a visit by Polish sident Mr Jaruzelski to Moscow, the official
news agency of the USSR published a communiquéhwdifomed, on the basis of newly
disclosed archive materials, that “Beria, Merkusmd their subordinates bore direct
responsibility for the crime committed khatyn Forest”.

36. On 22 March 1990 a district prosecutor’s effic Kharkov opened, on its own initiative, a
criminal investigation following the discovery ofass graves of Polish citizens in the city’s
wooded park. On 6 June 1990 the Kalinin (Tver) gcosor’s office instituted a criminal case
into “the disappearance” in May 1940 of the Popisisoners of war held in the NKVD camp in
Ostashkov. On 27 September 1990 the Chief MiliRngsecutor’s Office joined the two criminal
cases under the number 159 and assigned it taug gfanilitary prosecutors.

37. In the summer and autumn of 1991, Polish amgsi&n specialists carried out exhumations
of corpses at the mass burial sites in Kharkov, hgd andK atyn. They also reviewed the
archive documents relating to theatyn massacre, interviewed no fewer than forty witnessel
commissioned medical, graphology and other forems&ninations.

38. On 14 October 1992 Russian President Yel&siaaled that the Polish officers had been
sentenced to death by Stalin and the Politburb@ttSSR Communist Party. The director of the
Russian State Archives handed over to the Politoaties a number of documents, including
the decision of 5 March 1940. During an officiadivito Poland on 25 August 1993, President
Yeltsin paid tribute to the victims in front of theatyn Cross in Warsaw.



39. In late May 1995 prosecutors from BelarusgRo) Russia and Ukraine held a working
meeting in Warsaw, during which they reviewed thegpess of the investigation in case no. 159.
The participants agreed that the Russian prosecutould ask their Belarusian and Ukrainian
counterparts for legal assistance to determineiticeamstances of the execution in 1940 of 7,305
Polish citizens who had been arrested.

40. On 13 May 1997 the Belarusian authoritiesrimied their Russian counterparts that they had
not been able to uncover any documents relatitigeg@xecution of Polish prisoners of war in
1940. In 2002 the Ukrainian authorities producedutieents concerning the transfer of Polish
prisoners from the Starobelsk camp to the NKVDa@ris the Kharkov Region.

41. In 2001, 2002 and 2004 the President of thislPmstitute for National Remembrance
(INR) repeatedly, but unsuccessfully, contactedRhesian Chief Military Prosecutor’s Office
with a view to obtaining access to the investigafites.

42. On 21 September 2004 the Chief Military Pragacs Office decided to discontinue

criminal case no. 159, apparently on the grountttieapersons allegedly responsible for the
crime had already died. On 22 December 2004 tleedgency Commission for the Protection of
State Secrets classified thirty-six volumes ofahse file — out of a total of 183 volumes — as “top
secret” and a further eight volumes as “for intéuss only”. The decision to discontinue the
investigation was given “top-secret” classificateomd its existence was only revealed on 11
March 2005 at a press conference given by the Ghilgary Prosecutor.

43. Further to a request from the Court for a cojpghe decision of 21 September 2004, the
Russian Government refused to produce it, citingdcrecy classification. However, it transpired
from their submissions that the investigation hadrbdiscontinued on the basis of Article 24 § 4
(1) of the Code of Criminal Procedure in connectioth the suspects’ death.

44. From 9 to 21 October 2005 three prosecutora the INR conducting the investigation into
theKatyn massacre and the chief specialist of the Cenwali@ission for the Prosecution of
Crimes against the Polish Nation visited Moscowhatinvitation of the Chief Military
Prosecutor’s Office. They examined the sixty-sev@nmes of case no. 159 which were not
classified, but were not allowed to make any capies

45. On 8 May 2010 the Russian President convay#tket Speaker of the Polish Parliament
sixty-seven volumes of theatyn investigation files. In total, according to théamnmation
submitted by the Polish Government, the Russianaaities handed over to them certified copies
of 148 volumes that contained approximately 45 0é@es.

D. Proceedings in application no. 55508/07

46. In 2003, Mr Szewczyk — a Polish lawyer retdibg the applicant Mr Janowiec and by the
applicant Mr Trybowski’s sister — applied to the@&ecutor General of the Russian Federation
with a request to be provided with documents camnogrMr Janowiec, Mr Nawratil and a third
person.



47. On 23 June 2003 the Prosecutor General's@®iféiplied to counsel that the Chief Military
Prosecutor’s Office was investigating a criminaeaoncerning the execution of Polish officers
in 1940. In 1991 the investigation had recoveradestwo hundred bodies in the Kharkov, Tver
and Smolensk regions and identified some of thaotuding Mr Nawratil and Mr Janowiec.
Their names had also been found on the list obpass in the Starobelsk camp. Any further
documents concerning them had been previouslyalestr

48. On 4 December 2004 Mr Szewczyk formally retpebthe Chief Military Prosecutor’s

Office to recognise Mr Janowiec’s and Mr Trybowskiights as relatives of the executed Polish
officers and to provide them with copies of theqaural documents and also of personal
documents relating to Mr Nawratil and Mr Janowiec.

49. On 10 February 2005 the Chief Military Progecs Office replied that Mr Nawratil and Mr
Janowiec were listed among the prisoners of theoBéésk camp who had been executed in 1940
by the NKVD and buried near Kharkov. No further erals concerning those individuals were
available. Copies of the procedural documents conlyg be given to the officially recognised
victims or their representatives.

50. Subsequently the applicants Mr Janowiec andiylopowski retained Russian counsel, Mr
V. Bushuev. On 9 October 2006 he asked the Chigfavi Prosecutor’s Office for permission
to study the case file.

51. On 7 November 2006 the Chief Military ProsecstOffice replied to Mr Bushuev that he
would not be allowed to access the file becauseligsts had not been formally recognised as
victims in the case.

52. Counsel lodged a judicial appeal against thief@Vilitary Prosecutor’s Office’s refusals of

10 February 2005 and 7 November 2006. He submittquhrticular, that the status as a victim of
a criminal offence should be determined by refeeandhe factual circumstances, such as
whether or not the individual concerned had sustholamage as a result of the offence. From
that perspective, the investigator’'s decision tmgnise someone as a victim should be viewed as
formal acknowledgement of such factual circumstanG®unsel sought to have the applicants

Mr Janowiec and Mr Trybowski recognised as victans to be granted access to the case file.

53. On 18 April 2007 the Military Court of the Masv Command rejected the complaint. It
noted that, although Mr Nawratil and Mr Janowied baen listed among the prisoners in the
Starobelsk camp, their remains had not been anfmsg tidentified by the investigation.
Accordingly, in the Military Court’s view, there weno legal grounds to assume that they had
died as a result of the offence in question. Ahéomaterials in the case file, the Military Court
observed that the decision to discontinue the aaproceedings dated 21 September 2004 had
been declared a State secret and, for that refeign nationals could not have access to it.

54. On 24 May 2007 the Supreme Court of the Rods@leration upheld that judgment on
appeal, reproducing verbatim the reasoning of tiga Court.

E. Proceedings in application no. 29520/09



55. On 20 August 2008 counsel for the applicaitdd & judicial appeal against the prosecutor’'s
decision of 21 September 2004. They submittedttieapplicants’ relatives had been among the
imprisoned Polish officers whose execution had lwrdered by the Politburo of the USSR
Communist Party on 5 March 1940. However, the applis had not been granted victim status
in case no. 159 and could not file motions andtipets, have access to the file materials or
receive copies of the decisions. Counsel also @dithat the investigation had not been effective
because no attempt had been made to take biolsgiogbles from the applicants in order to
identify the exhumed human remains.

56. On 14 October 2008 the Military Court of theddow Command dismissed the appeal. It
found that in 1943 the International Commission #redTechnical Commission of the Polish
Red Cross had excavated the remains and then ediibem, without identifying the bodies or
counting them. A subsequent excavation in 1991dmdylidentified 22 persons and the
applicants’ relatives had not been among thosdifteh The Military Court acknowledged that
the names of the applicants’ relatives had bednded in the NKVD lists for the Ostashkov,
Starobelsk and Kozelsk camps; however, “thatyn’ investigation ... did not establish the fate
of the said individuals.” As their bodies had neth identified, there was no proof that the
applicants’ relatives had lost their lives as alltesf the crime of abuse of power (Article 193.17
of the 1926 Soviet Criminal Code) referred to ia trecision of 21 September 2004.
Accordingly, there was no basis for granting vicstatus to the applicants under Article 42 of
the Code of Criminal Procedure. Moreover, clasdifieaterials could not be made accessible to
“representatives of foreign States”.

57. Counsel submitted a statement of appeal ichwiey pointed out that the lack of
information about the fate of the applicants’ neked had been the result of an ineffective
investigation. The twenty-two persons had beentified only on the basis of the military
identity tags found at the burial places and tvestigators had not undertaken any measures or
commissioned any forensic examination to identily €xhumed remains. Furthermore, it was a
publicly known fact that the 1943 excavation hadawered the remains of 4,243 people, of
whom 2,730 individuals had been identified. Amongse identified were three persons whose
relatives had been claimants in the proceedings.granting of victim status to the claimants
would have allowed the identification of the rensawith the use of genetic methods. Finally,
counsel stressed that thetyn criminal case file did not contain any informatisupporting the
conclusion that any of the Polish officers takeamfrthe NKVD camps had survived or died of
natural causes.

58. On 29 January 2009 the Supreme Court of tiesiRu Federation upheld the judgment of 14
October 2008 in its entirety. It repeated verbagiktensive passages of the findings of the
Moscow Military Court, but also added that the dawm of 21 September 2004 could not be
guashed because the prescription period had exaiedthecause the proceedings in respect of
certain suspects had been discontinued on “retetimih grounds”.

F. Proceedings for declassification of the deaigib21 September 2004
59. On 26 March 2008 Memorial, a Russian humahntsigon-governmental organisation,

lodged an application with the Chief Military Proséor’s office to declassify the decision of 21
September 2004. In its answer dated 22 April 2@@8 prosecutor’s office informed Memorial



that it was not competent to set aside the claskgtatus which had been approved on 22
December 2004 by the Interagency Commission foPtio¢ection of State Secrets (“the
Commission”).

60. On 12 March 2009 Memorial applied to the Cossiain for declassification of the decision
of 21 September 2004, claiming that the classifbcadf the materials of thiéatyn investigation
was morally and legally unacceptable and thatdtdiao been in breach of section 7 of the State
Secrets Act which precluded classification of amfgiimation about violations of human rights.
By letter of 27 August 2009, the Commission reptied/lemorial that their application had been
examined and rejected, without providing furthetads.

61. Memorial challenged the Commission’s refusdbbe the Moscow City Court. At the
hearing on 13 July 2010 the court read out the Ciesion’s letter of 25 June 2010 addressed to
the presiding judge. The letter stated that the @@msion had not made any decision on

22 December 2004 to classify the decision of thef¥ilitary Prosecutor’s office from 21
September 2004.

62. To ascertain which authority was actually oesible for the classification of the decision of
21 September 2004, the court summoned represezdaiithe Commission and of the Chief
Military Prosecutor’s office to the following heag. That hearing was held cameraand the
participants were forbidden to reveal any informiatirom the hearing. However, it became
publicly known that Memorial requested the City @do summon representatives of the Federal
Security Service.

63. On 2 November 2010 the Moscow City Court riejgcfollowing anothein camerasitting,
Memorial’s application to declassify the decisidr2d September 2004. A copy of the City
Court’s decision was not made available to the Cour

G. Proceedings for the rehabilitation of the agpits’ relatives

64. Most applicants repeatedly applied to difféiRassian authorities, first and foremost the
Chief Military Prosecutor’s Office, for informatioon theK atyn criminal investigation and for
the rehabilitation of their relatives.

65. By a letter of 21 April 1998 sent in respottsa rehabilitation request by Ms Ojcumita

Wolk, the Chief Military Prosecutor’s Office confiked that her husband Mr Wincenty Wotk had
been held as a prisoner of war in the Kozelsk cantphad then been executed, along with other
prisoners, in the spring of 1940. It was stated liea application for rehabilitation would only be
considered after the conclusion of the criminakestigation.

66. Following the discontinuation of the investiga in case no. 159, on 25 October 2005 Ms
Witomita Wotk-Jezierska asked the Chief MilitaryoBecutor’s Office for a copy of the decision
on discontinuation of the investigation. By let¢23 November 2005 the prosecutor’s office
refused to provide it, citing its top-secret cléisation. On 8 December 2005 the Polish Embassy
in Moscow asked the prosecutor’s office for an arption concerning the rehabilitation of Mr
Wolk. In a letter of 18 January 2006, the prosecsitaffice expressed the view that there was no
legal basis for the rehabilitation of Mr Wotk oetlther Polish citizens because the investigation



had not determined which provision of the 1926 GrahCode had been the basis for their
repression. A similarly worded letter of 12 Febgua007 refused a further request to the same
effect by Ms Wotk.

67. On 13 March 2008 the Chief Military Prosecig@ffice rejected a request for rehabilitation
submitted by counsel on behalf of all the applisafmte prosecutor stated that it was not possible
to determine the legal basis for the repressiomag®Rolish citizens in 1940. Despite the
existence of some documents stating that the apyitrelatives had been transferred from the
NKVD camps at Ostakhkov, Kozelsk and Starobeldkdbnin, Smolensk and Kharkov, the joint
efforts by Belarusian, Polish, Russian and Ukrainmvestigators had not uncovered any

criminal files or other documents relating to th@iosecution in 1940. In the absence of such
files it was not possible to decide whether thedbdhation Act would be applicable.

Furthermore, the prosecutor stated that the renmditiee applicants’ relatives had not been
discovered among the human remains found duringxthamation works.

68. Counsel lodged a judicial appeal against thegzutor’s refusal.

69. After several rounds of judicial proceedings,24 October 2008 the Khamovnicheskiy
District Court of Moscow dismissed the appeal. While court confirmed that the names of the
applicants’ relatives had featured on the NKVDslist prisoners, it pointed out that only twenty
bodies had been identified as a result of the extioms conducted in the context of case no. 159
and that the applicants’ relatives had not beenngntitose identified. The court further found

that there was no reason to assume that the te&shRoisoners of war (the applicants’ relatives)
had actually been killed, and that Russian coumséIno legal interest in the rehabilitation of
Polish citizens.

70. On 25 November 2008 the Moscow City Courtatejg, in a summary fashion, an appeal
against the District Court’s judgment.

H. Statement by the Russian Duma onKlagyn tragedy

71. On 26 November 2010 the State Duma, the lalvamber of the Russian Parliament,
adopted a statement entitled “On #etyn tragedy and its victims” which read, in particulas
follows:

“Seventy years ago, thousands of Polish citizets iheghe prisoner-of-war camps of the NKVD
of the USSR and in prisons in the western regidriseoUkrainian SSR and Belarusian SSR
were shot dead.

The official Soviet propaganda attributed respaitiiifor this atrocity, which has been given
the collective name of theatyn tragedy, to Nazi criminals... In the early 199@s country
made great strides towards the establishment dfukteabout thé& atyn tragedy. It was
recognised that the mass extermination of Polisketis on USSR territory during the Second
World War had been an arbitrary act by the totaditaState...



The published materials that have been kept forymgaars in secret archives not only
demonstrate the scale of this terrible tragedyalsd attest to the fact that teatyn crime was
carried out on the direct orders of Stalin and o8w@viet leaders...

Copies of many documents which had been kept iclts=d archives of the Politburo of the
Communist Party of the Soviet Union have alreadsnbdeanded over to the Polish side. The
members of the State Duma believe that this worktrba carried on. It is necessary to continue
studying the archives, verifying the lists of w8, restoring the good names of those who
perished irKatyn and other places, and uncovering the circumstaoicée® tragedy...”

II. RELEVANT INTERNATIONAL LAW AND PRACTICE

A. The Hague Convention IV

72. The Convention (IV) respecting the Laws andt@ums of War on Land and its annex:
Regulations concerning the Laws and Customs of &drand (The Hague, 18 October 1907),
to which the Republic of Poland but not the USSR @aarty, provided as follows:

“Art. 4. Prisoners of war are in the power of tiestile Government, but not of the individuals or
corps who capture them.

They must be humanely treated.

Art. 23. In addition to the prohibitions providbg special Conventions, it is especially
forbidden —

(b) To kill or wound treacherously individuals beging to the hostile nation or army;

(c) To kill or wound an enemy who, having laid dohis arms, or having no longer means of
defence, has surrendered at discretion...

Art. 50. No general penalty, pecuniary or otheewshall be inflicted upon the population on
account of the acts of individuals for which theynot be regarded as jointly and severally
responsible.”

B. Geneva Convention

73. The Convention relative to the Treatment addtrers of War (Geneva, 27 July 1929)
provided as follows:



“Art. 2. Prisoners of war are in the power of thestile Government, but not of the individuals or
formation which captured them.

They shall at all times be humanely treated antepted, particularly against acts of violence,
from insults and from public curiosity.

Measures of reprisal against them are forbidden.

Art. 61. No prisoner of war shall be sentencedhout being given the opportunity to defend
himself.

No prisoner shall be compelled to admit that hguidty of the offence of which he is accused.

Art. 63. A sentence shall only be pronounced pnisoner of war by the same tribunals and in
accordance with the same procedure as in the ¢g@rsons belonging to the armed forces of
the detaining Power.”

C. Charter of the International Military Tribunal

74. The Charter (Statute) of the Internationalitsliy Tribunal (Nuremberg Tribunal), set up in
pursuance of the agreement signed on 8 August i@4ite Governments of the USA, France,
the United Kingdom and the USSR, contained thetalhg definition of crimes in Article 6:

“The following acts, or any of them, are crimes dogrnwithin the jurisdiction of the Tribunal for
which there shall be individual responsibility:

(a) crimesagainst peace: namely, planning, preparation, initiation or wagiof a war of
aggression, or a war in violation of internatiotrahties, agreements or assurances, or
participation in a common plan or conspiracy fa& #tcomplishment of any of the foregoing;

(b) war crimes: namely, violations of the laws or customs of w&uich violations shall include,
but not be limited to, murder, ill-treatment or dejation to slave labour or for any other purpose
of civilian population of or in occupied territorsnurder or ill-treatment of prisoners of war or
persons on the seas, killing of hostages, pluntipuldlic or private property, wanton destruction
of cities, towns or villages, or devastation natified by military necessity;

(c) crimesagainst humanity: namely, murder, extermination, enslavement, degion, and
other inhumane acts committed against any civipepulation, before or during the war; or
persecutions on political, racial or religious gnda in execution of or in connection with any
crime within the jurisdiction of the Tribunal, winetr or not in violation of the domestic law of
the country where perpetrated.”



75. The definition was subsequently codified asdfsle VI in the Principles of International
Law Recognized in the Charter of the Nurembergund and in the Judgment of the Tribunal,
formulated by the International Law Commission @@ under United Nations General
Assembly Resolution 177 (ll) and affirmed by then&e&al Assembly.

D. Convention on the Non-Applicability of Statwdrimitations to War Crimes and Crimes
Against Humanity

76. The Convention on the Non-Applicability of ®it@ry Limitations to War Crimes and
Crimes Against Humanity (26 November 1968), to wtite Russian Federation is a party,
provides in particular as follows:

Article |

“No statutory limitation shall apply to the follong crimes, irrespective of the date of their
commission:

(&) War crimes as they are defined in the Chafténe International Military Tribunal,
Nurnberg, of 8 August 1945 and confirmed by resohg 3 (I) of 13 February 1946 and 95 (1) of
11 December 1946 of the General Assembly of theddriations ...

(b) Crimes against humanity whether committedriretof war or in time of peace as they are
defined in the Charter of the International Milarribunal, Ntrnberg, of 8 August 1945 and
confirmed by resolutions 3 (I) of 13 February 124l 95 (I) of 11 December 1946 of the
General Assembly of the United Nations ...”

Article IV

“The States Parties to the present Convention tekketo adopt, in accordance with their
respective constitutional processes, any legigaiivother measures necessary to ensure that
statutory or other limitations shall not apply e torosecution and punishment of the crimes
referred to in articles | and Il of this Conventiand that, where they exist, such limitations shall
be abolished.”

E. Vienna Convention on the Law of Treaties

77. The Vienna Convention on the Law of Treat&Nlay 1969), to which the Russian
Federation is a party, provides as follows:

Article 26
“Pacta sunt servanda

“Every treaty in force is binding upon the partiest and must be performed by them in good
faith.”



Article 27
Internal law and observance of treaties

“A party may not invoke the provisions of its imiat law as justification for its failure to perform
atreaty ...”

Article 28
Non-retroactivity of treaties

“Unless a different intention appears from thetlyea is otherwise established, its provisions do
not bind a party in relation to any act or fact ethtook place or any situation which ceased to
exist before the date of the entry into force @f tireaty with respect to that party.”

78. The Human Rights Committee’s General Comment3d [80], The Nature of the General
Legal Obligation Imposed on States Parties to tnee@ant, adopted on 29 March 2004 (2187th
meeting), reads as follows:

“4. The obligations of the Covenant in general artetle 2 in particular are binding on every
State Party as a whole. All branches of governr(etgcutive, legislative and judicial), and other
public or governmental authorities, at whateveelevnational, regional or local — are in a
position to engage the responsibility of the SReaety. The executive branch that usually
represents the State Party internationally, inclgdiefore the Committee, may not point to the
fact that an action incompatible with the provisai the Covenant was carried out by another
branch of government as a means of seeking toveetiee State Party from responsibility for the
action and consequent incompatibility. This underding flows directly from the principle
contained in Article 27 of the Vienna Conventiontba Law of Treaties, according to which a
State Party ‘may not invoke the provisions of iiernal law as justification for its failure to
perform a treaty’ ...”

F. International Covenant on Civil and PoliticagRs
79. Atrticle 7 of the Covenant, to which the Rusdt@deration is a party, reads as follows:

“No one shall be subjected to torture or to crimiuman or degrading treatment or punishment.
In particular, no one shall be subjected withostfree consent to medical or scientific
experimentation.”

80. At its meeting on 3 April 2003 the Human Rg@ommittee, established under Article 28 of
the Covenant, expressed the following views uporsicieration of communication No.
886/1999, submitted on behalf of Ms Natalia Scheaik@d Mr Anton Bondarenko against
Belarus:

“10.2 The Committee notes that the author’s cléuat her family was informed of neither the
date, nor the hour, nor the place of her son’s @xae, nor of the exact place of her son’s
subsequent burial, has remained unchallengedelalieence of any challenge to this claim by
the State party, and any other pertinent infornmafiiom the State party on the practice of



execution of capital sentences, due weight musgfiven to the author’s allegation. The
Committee understands the continued anguish anthiretress caused to the author, as the
mother of a condemned prisoner, by the persistmograinty of the circumstances that led to his
execution, as well as the location of his graveditee complete secrecy surrounding the date of
execution, and the place of burial and the reftesbnd over the body for burial have the effect
of intimidating or punishing families by intentidhaleaving them in a state of uncertainty and
mental distress. The Committee considers thatutieoaties’ initial failure to notify the author

of the scheduled date for the execution of her and,their subsequent persistent failure to notify
her of the location of her son’s grave amount:®buiman treatment of the author, in violation of
article 7 of the Covenant.”

81. At its meeting on 28 March 2006 the Human Riglommittee expressed the following
views upon consideration of communication No. 12808, submitted on behalf of Mariam,
Philippe, Auguste and Thomas Sankara against Baxikaso:

“6.2 The Committee noted the State party’s argumeoncerning the inadmissibility of the
communicatiomratione temporisHaving also noted the authors’ arguments, the iGitiee
considered that a distinction should be drawn betvwtee complaint relating to Mr. Thomas
Sankara and the complaint concerning Ms. Sankatdanchildren. The Committee considered
that the death of Thomas Sankara, which may haxgved violations of several articles of the
Covenant, occurred on 15 October 1987, hence b#fer€ovenant and the Optional Protocol
entered into force for Burkina Faso. This parthef tommunication was therefore inadmissible
ratione temporisThomas Sankara’s death certificate of 17 Janli@®g, stating that he died of
natural causes - contrary to the facts, which at#ipknowledge and confirmed by the State
party ... - and the authorities’ failure to corrdet certificate during the period since that time
must be considered in the light of their continugifiect on Ms. Sankara and her children...

12.2 Concerning the alleged violation of articlghe Committee understands the anguish and
psychological pressure which Ms. Sankara and hes,sbe family of a man killed in disputed
circumstances, have suffered and continue to sbhéfeause they still do not know the
circumstances surrounding the death of Thomas $an&iathe precise location where his
remains were officially buried. Thomas Sankaraisifg have the right to know the
circumstances of his death, and the Committee poiat that any complaint relating to acts
prohibited under article 7 of the Covenant musinvestigated rapidly and impartially by the
competent authorities. In addition, the Committetes, as it did during its deliberations on
admissibility, the failure to correct Thomas Salkadeath certificate of 17 January 1988, which
records a natural death contrary to the publiclgvian facts, which have been confirmed by the
State party. The Committee considers that the aétosconduct an investigation into the death of
Thomas Sankara, the lack of official recognitiorhisf place of burial and the failure to correct
the death certificate constitute inhuman treatnoéiMs. Sankara and her sons, in breach of
article 7 of the Covenant...”

[ll. RELEVANT DOMESTIC LAW

A. Code of Criminal Procedure (Law no. 174-FZ 8fClecember 2001)



82. Article 24 sets out the grounds for discordtion of criminal proceedings. Paragraph 1 (4)
specifies that the proceedings are to be discoadinu particular, in the event of the suspect or
defendant’s death.

83. Article 42 defines a “victim” as an individuaho has sustained physical, pecuniary or non-
pecuniary damage as the result of a crime. Thesub#cio recognise the individual as a “victim”
must be made by the examiner, investigator, praseou court.

B. Rehabilitation Act (Law no. 1761-1 of 18 Octold®91)

84. According to the preamble, the purpose oRbRabilitation Act is the rehabilitation of all
victims of political repression who were prosecubedhe territory of the Russian Federation
after 7 November 1917, and restoration of theiil cights. Political repression is defined as any
measure of restraint, including a deprivation &, liwhich was imposed by the State for political
motives (section 1). Section 3 describes the caiiegof persons who are eligible for
rehabilitation; section 4 contains the list of anal offences, such as high treason, espionage,
violence against prisoners of war, murder, robbemgyr, crimes, crimes against humanity, in
respect of which no rehabilitation is allowed.

C. Classification of information

85. Section 7 of the State Secrets Act (Law n858Kof 21 July 1993) contains a list of
information which may not be declared a State sexrelassified. The list includes in particular
information about violations of rights and freedoofisndividuals and citizens and information
on unlawful actions by the State authorities orotdfs.

86. On 2 August 1997 the Government adopted tlgeil@Bon on preparing State secret
information for transfer to foreign states and in&gional organisations (no. 973). It provides that
a decision on transferring such information mayraele by the Russian Government on the basis
of a report prepared by the Inter-agency Commissiothe Protection of State Secrets (8 3). The
recipient party must undertake an obligation tagrbthe classified information by way of
entering into an international treaty which wousdladlish, among other matters, the procedure
for transferring information, the confidentialitiaose and the dispute resolution procedure (8 4).

D. Criminal Code (Law no. 63-FZ of 13 June 1996)
87. Chapter 34 contains a list of crimes agaisacp and security of humankind. Article 356
prohibits in particular “cruel treatment of prisoa®f war or civilians”, an offence punishable by

up to twenty years’ imprisonment.

88. Article 78 § 5 stipulates that the offencenael in Articles 353 (War), 356 (Prohibited
means of war), 357 (Genocide) and 358 (Ecocideingpeescriptible.

THE LAW



I. AS TO THE LEGAL CONSEQUENCES OF THE DEATH OF EFAPPLICANT MR
KRZYSZTOF JAN MALEWICZ

89. Following the death of the applicant Mr Krzgdzlan Malewicz on 7 July 2011, his son, Mr
Piotr Malewicz, informed the Court of his wish torpue in his stead the grievances he had
raised.

90. The Court reiterates that in various casegevae applicant has died in the course of the
proceedings, it has taken into account the statesaérihe applicant’s heirs or close family
members who expressed the wish to pursue the ghioggebefore it (searner v. Austriano.
40016/98, § 25, ECHR 2003-IX, amalban v. RomanigGC], no. 28114/95, § 39, ECHR 1999-
VI). It therefore accepts that Mr Piotr Malewicayrb in 1975 and living in Wroclaw, Poland,
may pursue the application in so far as it was éaldgy his late father.

II. OBSERVANCE OF ARTICLE 38 OF THE CONVENTION

91. Having regard to the Russian Government'sisterd refusal to produce, at the Court’s
request, a copy of the decision of 21 Septembed B§QGvhich the investigation into theatyn
massacre had been discontinued (see paragf2@rsl43 above), the Court considers it
appropriate to start the examination of the casle an analysis of the Russian Government’s
compliance with their procedural obligation flowifrgm Article 38 of the Convention to furnish
all necessary facilities for the conduct of the @sunvestigation. Compliance with this
obligation is a conditiosine qua notfor the effective conduct of the proceedings betbe

Court and it must be enforced irrespective of angiiigs that will be made in the proceedings
and of their eventual outcome.

92. Article 38 reads as follows:

“The Court shall examine the case together withréipeesentatives of the parties and, if need be,
undertake an investigation, for the effective cartaf which the High Contracting Parties
concerned shall furnish all necessary facilities.”

A. The parties’ submissions
1. The Russian Government

93. The Russian Government maintained that te&isal to provide a copy of the decision of 21
September 2004 was founded on the provisions efnational and domestic law. Pursuant to the
State Secrets Act, the Government Regulation n@3 bd 22 August 1998 on the procedure of
access to State secrets by dual nationals, staigdesons, foreign nationals, emigrants and
returning emigrants, and the Government Regulatemrd73 (cited in paragrag® above), a
decision on transferring classified informatioratéoreign state or international organisation was
to be made by the Government on the basis of atrdpfted by the Inter-agency Commission
for the Protection of State Secrets and in accaelarnth the procedure set out in an international
treaty. In the instant case there was no Commissgiport, Government decision or international
treaty. As regards their international obligatiaihg Russian Government referred to the



European Convention on Mutual Legal Assistance whiovided that assistance could be
refused “if the requested Party considers thae#ezution of the request is likely to prejudice the
sovereignty, security, public order or other egséiterests of its country” (Article 2 (b)). A
similar provision was contained in Article 17 oktRussian-Polish bilateral agreement on legal
assistance and legal relations in civil and crirh@ases. In the Russian Government’s opinion,
Article 38 of the Convention did not prohibit théram withholding information which could
impair State security.

94. The Russian Government submitted that thesibecof 21 September 2004 was not the
crucial document in the instant case because ihdiidnention the applicants’ names, affect their
rights or contain information about the fate ofitlelatives or the position of their burial sites.
Accordingly, its disclosure was not necessary. Tdleg claimed that “many States still [kept]
certain documents relating the events of World Waecret, despite the requests for their
disclosure” and that the information relating ttelhigence, counterintelligence and operational
and search activities constituted a State secthtmthe meaning of the State Secrets Act. The
Russian Government asserted that they had disah#rge obligations under Article 38 by
submitting to the Court the necessary informatioduding the decisions of the domestic courts
and limited information on the contents of the dexi of 21 September 2004. Moreover, Russian
counsel for the applicant had had access to thendewts in the case-file, including the decision
of 21 September 2004.

2. The applicants

95. The applicants pointed out at the outsetttit@submission of a copy of the decision of 21
September 2004 was crucial to the determinatiothéyCourt whether the Russian investigation
into theKatyn massacre had been effective. In their view, Stateirity considerations did not
relieve the Russian Government from their obligatioder Article 38 of the Convention to
submit a copy of the document. Besides, the Rusa@amernment did not substantiate their
allegations of security concerns: they did notthgkCourt to restrict the access to the document
in question or edit out the potentially sensitiasgages and access to the documents was not
restricted to the highest State officials becabhseRussian advocates of the applicants could take
cognisance of its contents. Most importantly, thies$tan Government did not explain why the
document needed to be classified. The decisiom@stipn concerned an atrocity that had been
committed by a totalitarian regime whose princiglestradicted the values of the Convention
and making and keeping it secret could not senprdtect the core security interests of a
Member State of the Council of Europe and the Cotiwe. Besides, section 7 of the Russian
State Secrets Act contained a list of informatidnol could not be declared secret or classified,
and that list included information about violatiafsights and freedoms and about unlawful
action by State authorities or officials.

96. The applicant further pointed to the longstaggbrinciple of customary international law,
according to which no internal rule, even of camstonal rank, can be invoked as an excuse for
non-observance of international law (here theyrreteto the case-law of the Permanent Court of
International Justice and of the International €of@idustice (ICJ)). This principle was codified

in Article 27 of the Vienna Convention on the LafvToeaties as an extension of the more
generapacta sunt servandarinciple and has been frequently invoked in tiresgliction of
international courts and quasi-judicial bodies|uding the Human Rights Committee, the



International Criminal Tribunal for the former Yugjavia (ICTY), the Inter-American Court on
Human Rights, the African Commission on Human aedpkes’ Rights, and arbitrate tribunals.
When confronted with a State party’s reluctanceufomit the requested materials on account of
confidentiality concerns, international tribunatddhhearings in a closed session (Geeinez

Cruz v. HonduraslACtHR, judgment of 20 January 1989, d@allo v. UNESCOQILO
Administrative Tribunal, judgment no. 191, 15 M&72). Admittedly, the ICJ in th€orfu
Channelcase did not draw any negative inference whetJtiiteed Kingdom refused to submit
the evidence which it considered related to nagatexy (judgment of 9 April 1949). However,
the ICTY rejected the Croatian Government’s releaan theCorfu judgment as a justification

for their refusal to produce some documents andegne of a military character in the
Prosecutor v. Tihomir Blaskicase, holding, in particular, that a blanket righStates to
withhold, for security reasons, documents necedsangroceedings might jeopardise the very
function of the Tribunal (judgment of 29 Octobe®TY It added that the validity of State
security concerns can be accommodated by proceglueslgements, includirig camera

hearings and special procedures for communicatidg@cording of sensitive documents. In the
later case oProsecutor v. Dario Kordi and MarioCerkez the ICTY also held that the questions
of the relevance of the requested material foptioeeedings fell into its full discretion and could
not be challenged by States (decision of 9 Septed8#9). The applicants submitted that the
ratio decidendiof those cases was applicabtejtatis mutandigo the instant case.

3. The Polish Government

97. The Polish Government emphasised that thgatidn to provide materials under Article 38
of the Convention would not be violated in the evbat the refusal to provide them had been
convincingly explained. The Russian Government,dwewr, did not put forward a justification

for classifying as secret a part of evidence ctd@curing the investigation and the decision to
discontinue the investigation of 21 September 2004. proceedings in question were not related
to the current functions or operations of spe@avises or the police. Even if a part of the
materials had been classified by the former regitreguld not be assumed that there existed a
continuous and actual public interest in maintairtimose restrictions. The Russian authorities
had recognised the events which occurred in 1940séasrical, and there was no present interest
in keeping the material relating to those 71-yddrevents secret. Moreover, the alleged public
interest in obscuring the circumstances of the eq@rpetrated by a totalitarian regime in the
past was placed above the continuous and actwaterinterest of the applicants whose aim was
to learn the fate that had befallen their closelsitives. The Polish Government also invited the
Court to consider the context in which the investiign into the<atyn massacre had taken place.

98. The Polish Government averred that the refiosptoduce a copy of the decision was in
breach of Article 27 of the Vienna Convention. Wisatore, the obligation to take all necessary
measures in order to comply with the Court’s regteefurnish certain documents flowed not
only from international law but also from Articl® B 4 of the 1993 Russian Constitution which
proclaimed the priority of international law overyadomestic legal provisions. The European
Court has full capacity under Article 38 to addregsimons for the production of tangible
evidence gubpoenae duces tecuor for the appearance to give testimony to Statéies to

obtain information. The duty to discharge the adiign to co-operate was all the more
compelling when the Court instructed, in advanecethe admissible manner of protecting State
secrets from disclosure.



B. The Court’s assessment
1. General principles

99. The Court reiterates that it is of utmost imi@oce for the effective operation of the system
of individual petition instituted by Article 34 th&tates should furnish all necessary facilities to
make possible a proper and effective examinaticappfications (se€anrikulu v. TurkeyGC],

no. 23763/94, § 70, ECHR 1999-IVelikova v. Bulgariano. 41488/98, § 77, ECHR 2000-VI).
This obligation requires the Contracting Statefutaish all necessary facilities to the Court,
whether it is conducting a fact-finding investigettior performing its general duties as regards
the examination of applications. A failure on a &mment’s part to submit such information
which is in their hands without a satisfactory exgltion may not only give rise to the drawing of
inferences as to the well-foundedness of the agpigt allegations, but may also reflect
negatively on the level of compliance by a respoh@&ate with its obligations under Article 38
of the Convention (sededova v. Russjano. 25385/04, § 76, 15 January 2009, aimourtay v.
Turkey no. 23531/94, 88 66 and 70, ECHR 2000-VI).

100. The obligation to furnish the evidence retgeedy the Court is binding on the respondent
Government from the moment such request was fotedilavhether it be upon an initial
communication of an application to the Governmerdta subsequent stage of the proceedings
(seeEnukidze and Girgvliani v. Georgiao. 25091/07, 8 295, 26 April 2011, ddekirski v.
Bulgaria, no. 71420/01, 88 111-113, 2 September 201®.dtfundamental requirement that the
requested material must be submitted in its egtifethe Court so requested, and any missing
elements must be properly accounted for (sagkidze and Girgvlianicited above, 8§ 299-300,
andDavydov and Others v. Ukraineos. 17674/02 and 39081/02, § 167 et seq., 12049). In
addition, the documents must be produced prompidly & any event, within the time-limit fixed
by the Court, for a substantial and unexplainedydetay lead the Court to find the respondent
State’s explanations unconvincing (§8®ikidze and Girgvlianiited above, 88 297 and 301).

101. The Court found that the respondent Governfadad to comply with the requirements of
Article 38 in cases where they had not providedexplanation for the refusal to submit
requested documents (see, for instaBekirskj cited above, § 115, afddgran Ayrapetyan v.
Russiano. 75472/01, § 64, 16 September 2010) or hach#tda an incomplete or distorted
copy, while refusing to produce the original docaitfer the Court’s inspection (s@eubnikov

V. Russiano. 49790/99, 88 50-57, 5 July 2005). In casesre/the Government put forward
confidentiality or security considerations as teason for their failure to produce the requested
material, the Court undertook an independent \atifon whether or not there had actually
existed reasonable and solid grounds for treatiegibcuments in question as secret or
confidential. Thus, in many cases chiefly concagrdisappearances in the Chechen Republic,
the Russian Government relied on the provisiomefG@ode of Criminal Procedure which, in
their submission, precluded disclosure of the damntmfrom the file of an ongoing investigation.
The Court, however, pointed out that the provisioguestion must have been misconstrued, for
it did not contain an absolute prohibition but eatket out the procedure for and limits to such
disclosure. It also noted that in many comparabtes the Government had submitted the
requested documents without mentioning that promisor agreed to produce documents from
the investigation files even though they had iflitisavoked that provision (see, for instance,



Sasita Israilova and Others v. Russm. 35079/04, § 145, 28 October 2010, Bhsikhanova
and Others v. Russiao. 27243/03, § 107, 4 December 2008).

102. As regards the secrecy classification, therGeas not satisfied with the Government’s
explanation that regulations relating to the pracedor review of prisoners’ correspondence
would constitute a State secret (Berydov and Otherited above, 8 170) or that the domestic
law did not lay down a procedure for communicatimfgrmation classified as a State secret to an
international organisation (s&wlan and K. v. Russiao. 2512/04, § 56, 12 February 2009). If
there existed legitimate national security concetfms Court pointed out that the Government
should have edited out the sensitive passagegptied a summary of the relevant factual
grounds ipid.). Finally, when reviewing the nature of the cléissi information, the Court took
into account whether the document was known to m@ywtside the secret intelligence and the
highest State officials. High sensitivity of infoation was put into doubt once it became clear
that laymen, such as counsel for the party in hc@se, could take cognisance of the document
in questionipid.).

2. Application of the principles in the instantea

103. On 10 October 2008 and 27 November 2009 thet@ave notice of applications nos.
55508/07 and 29520/09, respectively, to the Russmrernment, put a number of questions to
them and requested them to produce a copy of ttiside of 21 September 2004 relating to the
discontinuation of the proceedings in thetyn investigation. The Russian Government refused
to provide it, citing its secret classificationdammestic level. Following its decision of 5 July
2011 as to the joinder of the applicants and dateissibility of the applications, the Court
informed the parties that they would have untilSEptember 2011 to submit any additional
material which they wished to bring to its attentand also put a question on the Russian
Government’s compliance with their obligations undeicle 38 of the Convention. The Russian
Government did not make use of that additional tiomgeubmit a copy of the requested decision.

104. In so far as the Russian Government claimatthe requested decision had not been the
crucial document in the case and had not been s&gefor the conduct of the Court
proceedings, the Court reiterates that, being masies own procedure and of its own rules, it
has complete freedom in policing the conduct obits proceedings, assessing the admissibility
and relevance of evidence as well as its probatee. In particular, only the Court may decide
whether and to what extent the participation o&dipular withess would be relevant for its
assessment of the facts and what kind of eviddregdrties should produce for due examination
of the case. The parties are obliged to comply wstlevidential requests and instructions, and
provide timely information on any obstacles in cdynpy with them and provide any reasonable
or convincing explanations for such a failure (Beeydov and Other<ited above, § 174,
Nevmerzhitsky v. Ukraineo. 54825/00, 8 77, ECHR 2005-11 (extracts), kethnd v. the

United Kingdom 18 January 1978, § 210, Series A no. 25). Idig of these considerations,
the Court emphasises that it has absolute disoragidetermine what evidence it needs for the
examination of the case and, accordingly, it fimithout merit the Russian Government’s
argument relating to the allegedly unimportant afléhe requested decision in the Court
proceedings.



105. The Russian Government advanced the donutasisification of the decision of 21
September 2004 as the secondary justificationhieir failure to produce it before the Court.
According to them, the domestic laws and regulatiorevented them from communicating
classified documents to international organisatiarthe absence of the Inter-agency
Commission’s report and decision to that effect ananternational treaty setting out the
procedure and guarantees of confidentiality fohsdmcuments.

106. The Court reiterates that the Conventiomisgernational treaty which, in accordance with
the principle ofpacta sunt servandeodified in Article 26 of the Vienna Convention thre Law

of Treaties, is binding on Contracting Parties angt be performed by them in good faith.
Pursuant to Article 27 of the Vienna Conventior ginovisions of internal law may not be
invoked as justification for the Contracting Stat&ilure to perform a treaty. In the context of
the obligation flowing from the text of Article 38 the Convention, this requirement means that
the respondent Government may not rely on theiredim legal impediments to justify a failure
to furnish the facilities necessary for the Couet@mination of the case. In so far as the Russian
Government referred to the absence of a repoidyrter-agency Commission, the Court
considers, as did the Human Rights Committee i@@seral Comment No. 31, that the
executive branch which usually represents the $atty internationally may not point to the fact
that an action incompatible with the provisionsnfinternational treaty was carried out by
another branch of government as a means of seakidjeve the State Party from responsibility
for the action and consequent incompatibility (saegrapty¥8 above).

107. Itis apposite to recall in this connectiba Court’s constant position that Governments are
answerable under the Convention for the acts ofState agency since what is in issue in all
cases before the Court is the international respibihg of the State (sekukanov v. Bulgaria20
March 1997, 8§ 40Reports of Judgments and Decisid®97-1). As the Court has already found
in a similar case against Russia, a mere referenite structural deficiency of the domestic law
which rendered impossible communication of sensitiecuments to international bodies is an
insufficient explanation to justify the withholdiraf information requested by the Court (see
Nolan and K, cited above, § 56). It follows that the Russ@overnment are not entitled to

invoke the provisions of their own domestic lawustify their refusal to comply with the

Court’s request for the production of written evide.

108. Finally, it is noteworthy that at no pointtive proceedings did the Russian Government
explain the exact nature of the security concermislwrequired classification of the decision of
21 September 2004, and even the identity of thiecaity which made the decision on its
classification was far from clear (see the outbfi¢he domestic declassification proceedings in
paragraph$§9to 63 above). The Court, for its part, is unable to éiscany legitimate security
considerations which could have justified supp@ssif information contained in that decision
from public scrutiny. It notes that the decisiorgurestion concluded the investigation into a mass
murder of disarmed prisoners, a war crime commitethe USSR authorities more than seventy
years ago, which has been described in the RuBsidiament’s declaration of 26 November
2010 as an “atrocity”, “terrible tragedy” and “ariairy act by the totalitarian State”. The decision
thus related to a historical event, with most afttagonists being already dead, and it could not
have touched upon any current police surveillarparations or activities.



109. The Court is not convinced that a public adsparent investigation into the crimes of the
previous totalitarian regime could have compromidednational security interests of the
contemporary democratic Russian Federation, edpetaiking into account that the

responsibility of the Soviet authorities for thaihte has been acknowledged at the highest
political level. Moreover, the decision to clasdifye document appears to have been at variance
with the requirements of the Russian law, in tleation 7 of the State Secrets Act expressly
precluded any information about violations of humigihts by State officials from being
classified. In sum, the Court finds likewise no stalntive grounds which could have justified the
Russian Government’s refusal to produce a copheféquested decision.

110. Even assuming that the Russian Governmentelgédanate security considerations for
keeping secret the text of the requested decithimse could have been accommodated with
appropriate procedural arrangements, includingtticted access to the document in question
under Rule 33 of the Rules of Court amdextremis the holding of a hearing behind closed
doors. Although the Russian Government were fulipr@ of those possibilities, they preferred
not to make use of them or seek their applicatipthb Court, which is an additional indication
of their reluctance to comply with the Court’s reqtiunder Article 38 of the Convention.

111. In the light of the above considerations,@lo@irt concludes that the Russian Government
breached their obligations under Article 38 of @@nvention on account of their failure to
submit a copy of the requested document.

lll. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTON

112. The applicants complained that the Russi#imaties had not discharged their obligation
flowing from the procedural limb of Article 2 oféhConvention, which required them to conduct
an adequate and effective investigation into thegtdef their relatives. Article 2 provides as
follows:

“1. Everyone’s right to life shall be protectedlay. No one shall be deprived of his life
intentionally save in the execution of a senterfce apurt following his conviction of a crime for
which this penalty is provided by law.

2. Deprivation of life shall not be regarded atigted in contravention of this article when it
results from the use of force which is no more thbsolutely necessary:

(a) in defence of any person from unlawful violenc

(b) in order to effect a lawful arrest or to prevthe escape of a person lawfully detained;
(c) in action lawfully taken for the purpose ofadjing a riot or insurrection.”

A. The parties’ submissions

1. The Russian Government



113. The Government submitted that a legal disbn@mught to be drawn between two
situations: in the first case, a violation of then@ention occurred in the period outside the
Court’s temporal jurisdiction, in the second caséotation of the Convention “did not legally
exist at all” because at the material time the @oition had not existed. In the cases previously
examined by the Court, the events that triggereditity to investigate had occurred after the
adoption of the Convention. In the instant caseatleged violation of Article 2 under its
substantive limb not only fell outside the Coutémporal jurisdiction but also had not existkd
jure, since theK atyn tragedy had preceded the adoption of the Conueniiod November 1950
by ten years and its ratification by Russia on 5 NI898 by fifty-eight years. In the
Government’s view, this precluded the Court fromaraining Russia’s compliance with its
procedural obligations. Referring to the Courtiedfings in theMoldovanandBleci¢ cases
(Moldovan v. Romania (no. ,2)0s. 41138/98 and 64320/01, ECHR 2005-VII (extja@nd
Bleci¢ v. Croatia[GC], no. 59532/00, ECHR 2006-I11), the Governmstmessed that the
Convention did not impose on Russia an obligatioimtestigate th& atyn events because they
had been outside the Court’s temporal jurisdiction.

114. The Government further distinguished thegresase fronsilih v. Slovenig[GC], no.
71463/01, 9 April 2009) andarnava and Others v. Turké)sC], nos. 16064/90, 16065/90, etc.,
ECHR 2009-...). Thus, i8ilih, a significant number of the procedural steps hauh lwarried out
after the entry into force of the Convention inpest of Slovenia (88 163 and 165), but the most
important investigative actions in case no. 159 fakdn place between 1990 and 1995, before
the ratification of the Convention by Russia. Moreg in Silih the death of the applicants’ son
occurred just one year before the ratificationhef Convention by Slovenia and the criminal and
civil proceedings began after the ratification dathereas theKatyn events” had preceded the
Russian ratification by 58 years and thatyn investigation had been initiated in 1990, that is
eight years before the ratification date. The Goremt stressed that \farnavathe alleged
disappearances had also occurred after the adaytibe Convention and had therefore legally
existed, which was a pre-condition for the Codiitisling that it had temporal jurisdiction over
the investigation. This element distinguishedWaenavasituation from the instant case
concerning events in 1940. Furthermore, the appiscia the instant case must have been aware
from the media reports about the on-going inveibgasince 1990, but it was not until 1998 that
they formally requested the Russian authoritidavestigate the “disappearance or death” of
their relatives.

115. The Government submitted that the Russidmoaties had not actually investigated “the
circumstances of the death of the applicants’iradat since criminal case no. 159 had been
instituted in connection with the mass graves dnanvn Polish citizens discovered near
Kharkov. The investigation had established thatageiofficials of the USSR NKVD had
exceeded their official duties and that the soechftroika” had taken extrajudicial decisions in
respect of certain prisoners of war. However, ovtothe destruction of the records, the
investigation had not been able to determine intwhaumstances Polish citizens had been taken
prisoner and detained in the NKVD camps, what absittad been brought against them and
whether their guilt had been proven or who hadiedmwut the executions. The suspects in case
no. 159 had died before the proceedings had begéituied; even if they had been alive in 2004,
they would have been exempt from criminal liabilioreover, since the suspects would not be
able to participate in the criminal proceedingssthproceedings would not have an adversarial
character and their prosecution would run courté¢hé fairness requirement.



116. In addition, the institution of case no. 1@l been unlawful because the decision of 22
March 1990 did not refer to any specific provisiafishe Ukrainian Code of Criminal Procedure
and because the maximum prescription period —tsehgears under the RSFS&iminal Code
of 1926 applicable at the time — had already exipifdie ‘K atyn events” had not been
recognised by any national or international tridwasafalling into the category of crimes not
subject to prescription. The RSFSR Criminal Cod&3#6 did not contain a definition of a war
crime and Article 22 § 2 of the Rome Statute pridhibriminal law from being extended by
analogy. Accordingly, neither Article 78 8 5 of tBeiminal Code concerning imprescriptible
crimes nor the Convention on the Non-ApplicabibfyStatutory Limitations to War Crimes and
Crimes Against Humanity of 26 November 1968 wadiegble. In those circumstances, the
Russian authorities had no legal obligation, uraiitrer national or international law, to carry out
an investigation in case no. 159.

2. The applicants

117. The applicants acknowledged thatKlagyn massacre committed in 1940 was an act
outside the temporal reach of the Convention aatttie Court had no competenagione
temporisto deal with its substantive aspect. Howeverhéirtview, the Court could examine the
observance by Russia of the applicants’ right taioban effective investigation under the
procedural limb of Article 2.

118. The applicants disagreed with the legal dtareation of thé atyn massacre as an abuse
of power by Soviet State officials, an offence wihwas subject to a three-year prescription
period. They submitted that the Polish soldierdwao by the Red Army had been entitled to the
full protection guaranteed to prisoners of war|udag the protection against acts of violence
and cruelty afforded by the provisions of the Ha@uavention IV of 1907 and the Geneva
Convention of 1929 (cited in paragraphs 63 andi@®¥@). The murder of Polish prisoners of war
in 1940 had been an unlawful act which violateddes 4, 23(c) and 50 of the Hague
Convention IV and Articles 2, 46, 61 and 63 of @eneva Convention. Even though the USSR
had not been a party to either Convention, it hddtg to respect the universally binding
principles of international customary law, whichdiraerely been codified in those Conventions.
That such an obligation was recognised as legaligithg by the USSR was clearly evidenced by
the fact that, at the Nuremberg trial, the Sovrespcutor had attempted to charge the Nazi
leaders with the murder of Polish prisoners of Wéwe extermination of Polish prisoners of war
was a war crime within the meaning of Article 6 @}the Nuremberg Charter and the shooting
of civilians amounted to a crime against humanstylafined in Article 6 (c) of the Nuremberg
Charter. Execution of prisoners of war constitiaed was treated as a war crime by the
international community, which was convincingly demtrated by the abundant case-law from
the post-war trials of war criminals. THeatyn massacre was also described as “a war crime
having the character of genocide” in the resolutbthe Polish Parliament of 23 September
2009 and the statement of the Delegation to theRiEssia Parliamentary Co-operation
Committee of 10 May 2010.

119. The applicants considered that the Courtaeagpetent to examine the observance by
Russia of the procedural aspect of Article 2 beed&usssia was the legal successor to the USSR
and because the obligation to treat prisoners ofand civilians humanely and not to kill them
had existedle jureat the time of th& atyn massacre and had been binding on the USSR. If the



Katyn case were to be treated as a “confirmed deatli eabe interpretation favoured by the
applicants as being consistent with the establisisdrical facts — the obligation under Article 2
to carry out an effective investigation into thatyn massacre should be analysed in the light of
the “need to ensure that the guarantees and trexlyimdy values of the Convention are protected
in a real and effective manner” (the applicantemefd toSilih, cited above, § 16 fing). The
expression “the underlying values of the Converitlead been previously invoked by the Court
to find that particular instances of hate speegbh®s speech denying the Holocaust or justifying
war crimes, were incompatible with the values & @onvention (here they referredGaraudy

v. France (dec.),no. 65831/01, ECHR 2003-IX (extracts), &rban and Others v. Frangceo.
20985/05, § 35, 15 January 2009). Since speechirdgthe reality of crimes of international law
was deemed to contravene the underlying valudseo€bnvention, the same rationale would
apply to the acts themselves that undermined thesense of justice and peace, which are the
fundamental values of the Convention, as expreissigsl Preamble. Accordingly, in the
applicants’ submission, the mention of the undagy¥alues in paragraph 163 of Bitih

judgment was a justification for the State’s oltiga to conduct an effective investigation when
the death had preceded the ratification of the @otion by the respondent State. In that case the
proportion of procedural steps undertaken befor&ter the “critical date” (the date of
ratification) was not relevant for determining feurt’s jurisdictionratione temporisAs the

mass killings of Polish citizens constituted bothar crime and a crime against humanity, they
were to be characterised as contrary to the vemydations of the Convention. In such a case
compliance with the procedural limb of Article 2sv@® be seen as the only real and effective
protection of the Convention’s underlying values.

120. Furthermore, the Court was also competeaxamine the complaint on account of the fact
that a significant part of the procedural steptheK atyn investigation had taken place after the
ratification date on 5 May 1998, since the factal@shed before and after that date differed
profoundly. Whereas at earlier stages of the ingasbn the execution of Polish prisoners by the
NKVD organs had not been doubted — as evident tfrenprosecutor’s letter of 21 April 1998 to
Ms Wotk and that of 10 February 2005 to Mr Nawratid Mr Janowiec — by late 2004 the
position of the Russian authorities had changedilaagrosecutors and the courts had accepted
the disappearance of the Polish prisoners as tliyeversion. Although it was impossible to
determine precisely what legal steps had takeregdatore and after the ratification date, owing
to the classified nature of many of thetyn investigation files, the fact that the crucial deans

to discontinue the investigation and to classsynitaterials had been made only in September and
December 2004, long after the “critical date”, wshselevance. The applicants also referred to
the Court’s judgments in which the deaths undeestigation had occurred some time before the
ratification date, but the investigation itself Haekn carried out after ratificatioAssociation 21
December 1989 and Others v. Romamias. 33810/07 and 18817/08, 24 May 2Qldari¢ v.
Croatia, no. 20106/06, 20 January 201yubov Efimenko v. Ukrain@o. 75726/01,

25 November 2010§andru and Others v. Romaniao. 22465/03, 8 December 2009, and
Agache and Others v. Romanie. 2712/02, 20 October 2009.

121. Alternatively, théatyn massacre could be treated as a “disappearance aliseugh, in
the applicants’ view, such an interpretation wadiktort the historical facts and would merely
follow the line taken by the Russian courts. ISthpproach were taken, the Court’s case-law
concerning disappearance cases, inclutfiamgnava and Otherscited above, and many
“Chechen” cases against Russia and “Kurdish” cagasst Turkey, would be applicable.



Disappearance constituted a continuing situati@hiewas therefore irrelevant when the person
had disappeared in so far as there were relatigpouses, children, siblings, parents — who
could be considered as indirect victims. Owingn® ¢ontinuing nature of the violation, the
respondent State had an obligation to accounhfofate of those who had disappeared and the
Court should have temporal jurisdiction over theestigation into the disappearance.

122. The applicants rejected the Russian Govertisn@rgument that the investigation in case
no. 159 had not concerned the death of their vegtiThe case had been instituted in 1990 to
investigate the disappearance of Polish officetstha relevant decision had never been declared
unlawful by any prosecutorial or judicial body. Tingestigation had uncovered dispatch records
mentioning the applicants’ relatives’ names and deteérmined that Polish prisoners had been
placed “at the disposal” of the NKVD organs. Thénesses examined during the investigation
had confirmed that the Polish prisoners had beethddad, and had provided the names of
NKVD officials who had been their source of inforiea or who had actually executed Polish
citizens. The materials in case no. 159 contaireethformation to suggest that any of the
applicants’ relatives might have died of naturalses or been set free by the NKVD. The legal
characterisation of th€éatyn massacre was not dependent on a prior decisianyof

international or domestic court and, as it constduan imprescriptible crime under international
law, the Russian authorities had an obligatiomstitute and conduct a criminal investigation
into the circumstances of the massacre. The appicaferred to the Court’s findings in

Kononov v. Latvido the effect that a domestic prosecution for eranes would have required
reference to international law, not only as regainésdefinition of such crimes, but also as
regards the determination of any applicable limotaperiod (they citeéononov v. LatvigGC],

no. 36376/04, § 23 fine, ECHR 2010-...).

123. On the merits, the applicants consideredth®investigation in case no. 159 could not be
regarded as effective. Firstly, the Russian autiesrhad given contradictory information about
the fate of the applicants’ relatives, initiallyrdoming their death at the hands of the NKVD
squads and subsequently describing them as disagpearsons. Secondly, the Chief Military
Prosecutor’s Office had disregarded numerous pietcegidence, including the findings of the
1943 exhumation and the NKVD dispatching lists, had failed to commission DNA tests
comparing genetic samples taken from the intercetids with samples from living relatives.
Thirdly, the applicants had been refused victiniustén case no. 159 and the Russian authorities
had taken no steps to identify the relatives ofalteged victims. Fourthly, owing to the
classified status of the materials, the applichats been denied access to the documents
concerning the fate of their relatives. Lastly, itteestigation, which had lasted from 1990 to
2004, had failed to meet the transparency, pronsgtaad reasonable expedition requirements.

3. The Polish Government

124. The Polish Government submitted that thergtexk a genuine connection between the
death of the applicants’ relatives and the Conweerdientry into force. Firstly, the investigation
was instituted only in 1990 because any earligrsstad been impossible for political reasons,
namely the direct involvement of the USSR'’s lead8eondly, the investigation had been
institutedproprio motuon the initiative of Soviet authorities and haeém@ursued by the

Russian authorities six years after the ratificatibhirdly, there existed extensive and conclusive
evidence oK atyn massacre being a massive and multigkctum iuris gentiumvhich triggered



the application of the last sentence in paragra&shaf theSilih judgment. The Polish
Government insisted that theatyn massacre presented all the features of a crimaoivithin

the meaning of the customary international lawit had existed at least since the late nineteenth
century, and the Nuremberg Principles and subségustnuments.

125. The Polish Government acknowledged thatekpansibility of a State under the
Convention was not unlimited in time but a procadobligation “binds the State throughout the
period in which the authorities can reasonablyjeeted to take measures with an aim to
elucidate the circumstances of death and estatalgonsibility for it” (they quoted frorsilih,

cited above, 8§ 157, and also referre@tecknell v. the United Kingdgmo. 32457/04, 88 66-72,
27 November 2007). They also quoted a passagetfreBrecknelljudgment concerning an
obligation on States to investigate unlawful kigjgharising many years after the events because
of the obvious public interest in obtaining theg@oution and conviction of perpetrators,
particularly in the context of war crimes and crinagainst humanity (8§ 69). A failure to
undertake such an investigation or prosecute pratpes of the killing would be tantamount to a
denial of justice and be contrary to the publicesrdin the Polish Government’s submission, the
application of the Court’s case-law relating to ttetachability” of the procedural obligation
under Article 2 of the Convention should lead ithe conclusion that the death of the applicants’
relatives had been the result of actions by Stfiteals and that the obligation to conduct an
investigation was autonomous in character and urexied with the original interference with
the rights of the applicants’ relatives resultingheir death.

126. In the Polish Government’s view, the investiion fell short of the effectiveness and
fairness requirements because the Russian auéisonigid not made use of the evidence collected
by the Polish side in the context of the legalstasice request of 25 December 1990 by the
USSR Chief Prosecutor’s Office. It was clear frdra Russian Government’s submissions that
between 1995 and 2004 no efforts had been mad#léztcevidence independently. The Russian
authorities had not examined the applicants regigirPoland or asked their Polish counterparts
to examine them. The forensic endeavours of thsiRusuthorities had been too haphazard to
be conducive to a real possibility of establishengpnvincing body count.

127. Furthermore, the investigation could not twestdered effective because the applicants had
been barred from participating in the proceeding$taad been denied victim status under
Russian law. The applicant Ms Wotk and others hatid their interest in obtaining information
about the proceedings as far back as 1998, butdidoeen given official notification that the
investigation in case no. 159 had been discontime?ll September 2004. The refusal of victim
status had represented a denial of justice andepted the applicants from accessing the
evidence gathered, which contained informationhenfate of their relatives. However, according
to the settled case-law of the Court, relativethefvictims had to be given the possibility of
actively participating in the proceedings, submgtmotions for evidence to be taken or
influencing the proceedings in other ways (hereRbksh Government referred Rajkowska v.
Poland(dec.), no. 37393/02, 27 November 2007).

B. The Court’s assessment

128. In its admissibility decision of 5 July 201fie Court joined the Government’s objection as
to its temporal jurisdiction in respect of the pedaral limb of Article 2 of the Convention to the



merits of the case. Accordingly, it will examinetla¢ outset whether the objection must be
upheld or rejected.

129. The Court reiterates that the provisionthefConvention do not bind a Contracting Party
in relation to any act or fact which took placeaoy situation which ceased to exist before the
date of the entry into force of the Convention wikpect to that Party. This is an established
principle in the Court’s case-law (sBé&i¢, cited above, § 70) based on the general rule of
international law embodied in Article 28 of the Wie Convention (see paragraphabove).

130. The obligation to carry out an effective istigation into unlawful or suspicious deaths is
well-established in the Court’s case-law relatind\tticle 2 of the Convention (for a full

statement of principles by the Grand ChamberNseghova and Others v. Bulgarj&C], nos.
43577/98 and 43579/98, 88 110-113, ECHR 2005-While it is normally death in suspicious
circumstances that triggers the procedural obbgatinder Article 2, this obligation binds the
State throughout the period in which the authaitian reasonably be expected to take measures
with an aim to elucidate the circumstances of deathestablish responsibility for it (sSgih,

cited above, § 157, with further references).

131. The Court has consistently examined the guresf procedural obligations under Article 2
separately from the question of compliance withghlestantive obligation and, on several
occasions, a breach of a procedural obligatiorbbas alleged in the absence of any complaint
as to the substantive aspect of this Conventionigion (seeCalvelli and Ciglio v. ItalfGC],

no. 32967/96, § § 41-57, ECHR 200Blrzykowski v. Polando. 11562/05, 88§ 86 and 94-118,
27 June 2006; an8recknell cited above, 8§ 53). In the Court’s case-law,giexedural

obligation to carry out an effective investigatiamder Article 2 has evolved into a separate and
autonomous duty capable of binding the State evemvthe death took place before the critical
date (seé&ilih, cited above, §§ 159-160).

132. Nevertheless, having regard to the prinayplegal certainty, the Court’s temporal
jurisdiction as regards compliance with the procatabligation of Article 2 in respect of deaths
that occur before the critical date is not openeehd

First, it is clear that, where the death occurrefibke the critical date, only procedural acts and/o
omissions occurring after that date can fall witthie Court’s temporal jurisdiction.

Second, there must exist a genuine connection leette death and the entry into force of the
Convention in respect of the respondent Stateniptocedural obligations imposed by Article 2
to come into effect.

Thus, a significant proportion of the procedurapstrequired by this provision — which include
not only an effective investigation into the deathhe person concerned but also the institution
of appropriate proceedings for the purpose of dateng the cause of the death and holding
those responsible to account — will have been ghbto have been carried out after the critical
date.



However, the Court would not exclude that in cer@rcumstances the connection could also be
based on the need to ensure that the guaranted¢seandderlying values of the Convention are
protected in a real and effective manner Siif, cited above, 88 160-163).

133. The Court also notes that there is littleugbto be overly prescriptive as regards the
possibility of an obligation to investigate unlawkillings arising many years after the events,
since the public interest in obtaining the prosecuand conviction of perpetrators is firmly
recognised, particularly in the context of war a@srand crimes against humanity (Beecknel
cited above, § 69). Where there is a plausibleredible, allegation, piece of evidence or item of
information relevant to the identification, and etteal prosecution or punishment of the
perpetrator of an unlawful killing, the authoritisee under an obligation to take further
investigative measures. The lapse of time willyitably, be an obstacle as regards, for example,
the location of witnesses and the ability of wisessto recall events reliablip¢. cit, 8 71). The
extent to which the requirements of effectivenesdependence, promptness and expedition,
accessibility to the family and sufficient publicrstiny apply will again depend on the particular
circumstances of the case, and may well be infleey the passage of time. Promptness will be
likely not to come into play in the same way, sirfoe example, there may be no urgency as
regards the securing of a scene of the crime fromtagnination or in obtaining witness
statements while recollections are sharp. Reasermeadpledition will remain a requirement, but
what is reasonable is likely to be coloured byitivestigative prospects and difficulties which
exist at such a late staded. cit, § 72).

134. The Court has examined a number of casehirhvhe death of an individual occurred
before the date of ratification of the Conventigritee respondent State but the Court
nevertheless had temporal jurisdiction to exaneréspondent State’s compliance with the
procedural obligation flowing from Article 2 of tH@onvention owing to its “detachable” nature.
Thus, inSilih, the death of the applicants’ son occurred &litibre than a year before the entry
into force of the Convention in respect of Slovemdile, with the exception of the preliminary
investigation, all the criminal and civil proceegewere initiated and conducted after that date
(seeSilih, cited above, § 165). In a series of cases agRimstania concerning the investigation
into killings of protesters during the Romanianakesion in December 1989, the Court found
that it had jurisdiction on account of the factttba the date of the ratification of the Convention
by Romania which happened on 20 June 1994 the gaotgs were still pending before the
prosecutor’s office (seassociation 21 December 1989 and Oth&rd17,Sandru and Others8
58, Agache and Otherg 71, all cited above, andipusan and Others v. Romaniaos.

29007/06, etc., 8 59, 8 March 2011). Similarly, thet that all the major events of the
investigation occurred after the ratification dates sufficient to establish the Court’s temporal
jurisdiction, even though the applicant’s son heatldour years and three months before the
entry into force of the Convention in respect ofrélke (sed.yubov Efimenkocited above, 8

65). The Court has also implicitly rejected the &ran Government’s objection in a case in
which the killing of the applicant’'s husband oceatsix years before the ratification, during the
Homeland War in Croatia, probably at the hands efmioers of the occupying forces and on
territory outside the control of the Croatian auities (seelulari¢, cited above, 88 38 and 45-
46).

135. The first common feature of the above-memiibcases was a relatively short period of
time that passed between the death and the enteriagce of the Convention in respect of the



respondent State. It was as short as one yeae iledldingSilih case and six years at the longest
in theJulari¢ case. The Court emphasises that the lapse ottveeen the triggering event and
the ratification date must remain reasonably shioittjs to comply with the “genuine

connection” standard enunciated in 8ith judgment (see the case-law cited above). The secon
element threading the above cases together wdadhthat a significant proportion of the
investigative steps required for ensuring compkawdh the procedural obligation under Article
2 of the Convention was carried out after the ictfon date. This is a corollary of the principle
that the Court’s jurisdiction only extends to thregedural acts and omissions occurring after that
date. Whenever a major part of the proceedinggdiaah place before the ratification, this
principle would preclude the Court from assessh@gédfficiency of the investigation in its

entirety and from forming a view as to the respoi@&tate’s compliance with Article 2.

136. Turning to the established facts in the mistase, the Court notes that the applicants’
relatives who had been taken prisoners after theeSBed Army had invaded the Polish territory
and who had been detained at the Soviet prison €angre executed on orders of the Politburo
of the USSR Communist Party on various dates inl&Apd May 1940. The lists of prisoners for
execution were compiled on the basis of the NKVBpdtch lists” which mentioned, among
others, the names of the applicants’ relativess. titue that only three of the applicants’ relasive
were identified during the 1943 exhumation; theaars of the others have never been found.
Nonetheless, in the absence of any evidence, howeeamstantial it could be, that they may
have somehow escaped the shooting, they must bemeel to have perished in the 1940
hecatomb. In the light of the historical evidengatthas gradually come to light to this day, the
Court concludes that the present case concerrdetita of the applicants’ relatives which
occurred in 1940.

137. The Russian Federation ratified the Convertio5 May 1998, that is fifty-eight years

after the execution of the applicants’ relativesthe Court’s view, the period of time between

the death and the ratification date is not only yn@mes longer than those which triggered the
coming into effect of the procedural obligation andirticle 2 in all previous cases but also it is
excessively long in absolute terms to establishgemuine connection between the death and the
entry into force of the Convention in respect oEBia.

138. The Court further notes that a significampartion of the atyn investigation in criminal
case no. 159 appears to have taken place beforatifieation date. The excavation of the
corpses at the mass burial sites in Kharkov, MedramdK atyn was performed in 1991 and in
the same time period the investigators commissianedmber of forensic examinations and
organised interviews with more than forty withes$ed992, the Russian State Archives handed
over to the Polish authorities the historic docutaealating to thé& atyn massacre, including the
Politburo decision of 5 March 1940. In 1995, a kttaking meeting was held between the
Russian, Polish, Belarusian and Ukrainian prosesuiidhat being so, the Court is unable to find
any indication in the file or in the parties’ sulssions that any procedural steps of comparable
importance were undertaken in the post-ratificapierniod. It is true that neither the Polish parties
nor the Court have at their disposal the entirestigation file in case no. 159, parts of which
were given secrecy classification by the Russidhaities. Nonetheless, should there have been
any major procedural developments in the case leshee ratification date and the
discontinuation of the proceedings in 2004, it mheste been possible to provide at least a
summary description of such developments, withatihg specific details. The applicants’



conjecture that some important event must haveroadin the post-ratification period which
prompted a change of position on the part of theskam authorities is not sufficient to convince
the Court that the proportion of the investigasteps after 1998 significantly outweighed the
important investigative and forensic work that wasied out in the early 1990s. It follows that
the criterion triggering the coming into effecttb&é procedural obligation imposed by Article 2
has not been fulfilled.

139. The Court is further called upon to examimether the circumstances of the instant case
were such as to justify the finding that the conio&xcbetween the triggering event and the
ratification could be based on the need to enqweetfective protection of the guarantees and the
underlying values of the Convention. Far from bdorguitous, the reference of the underlying
values of the Convention indicates that, for sumtnection to be established, the event in
guestion must be of a larger dimension than amargicriminal offence and constitute a
negation of the very foundations of the Conventguch as for instance, war crimes or crimes
against humanity. Although such crimes are notestilip a statutory limitation by virtue of the
Convention on the Non-Applicability of Statutorynhitations to War Crimes and Crimes Against
Humanity (cited in paragrapfb above), it does not mean that the States have@sasing duty

to investigate them. Nevertheless, the procedinlgation may be revived if information
purportedly casting new light on the circumstarmiesuch crimes comes into the public domain
after the critical date. It cannot be the case dhgtassertion or allegation can trigger a fresh
investigative obligation under Article 2 of the Gemtion. Given the fundamental importance of
this provision, the State authorities must be $emesio any information or material which has the
potential either to undermine the conclusions oéarier investigation or to allow an earlier
inconclusive investigation to be pursued furthee®recknell cited above, 88 66-72). Should
new material come to light in the post-ratificatiperiod and should it be sufficiently weighty
and compelling to warrant a new round of proceeglitftge Court will have temporal jurisdiction
to satisfy itself that the respondent State hashdigyed its procedural obligation under Article 2
in a manner compatible with the principles enurdah its case-law (see the applicable
principles in paragraph33above).

140. The Court accepts that the mass murder aghPptisoners by the Soviet secret police had
the features of a war crime. Both the Hague ConeenV of 1907 and the Geneva Convention
of 1929 prohibited acts of violence and crueltyiagfawar prisoners and the murder of prisoners
of war constituted a “war crime” within the meanioigArticle 6 (b) of the Nuremberg Charter of
1945. Although the USSR was not a party to the ldaguGeneva Conventions, the obligation to
treat prisoners humanely and abstain from killimgnt clearly formed part of the international
customary law which it had a duty to respect. $rdiéclaration of 26 November 2010, the
Russian Parliament recognised that the mass extatiom of Polish citizens had been “an
arbitrary act by the totalitarian State”. It isther noted that war crimes are imprescriptible in
accordance with Article | (a) of the Conventiontbe Non-Applicability of Statutory Limitations
to War Crimes and Crimes Against Humanity, to wHrtrssia is a party. It remains therefore to
be seen whether there have been any new elemehts post-ratification period capable of
furnishing the connection between the prisoneratldand the ratification and imposing a fresh
obligation to investigate under Article 2 of ther@ention. In this connection, the Court observes
that the documents, on the basis of which the aetts execute the Polish prisoners had been
made, were made public by the Russian State Arshiv&992 and that the investigators
obtained statements from witnesses as to the mammdrich the executions had been carried



out. By contrast, in the period after 5 May 1998 piece of evidence of a character or substance
which could revive a procedural obligation of intigation or raise new or wider issues has been
produced or uncovered. The Court is therefore baarmdnclude that there were no elements
capable of providing a bridge from the distant patst the recent post-ratification period and that
the special circumstances justifying a connectietwken the death and the ratification have not
been shown to exist.

141. Lastly, in so far as it can be alleged thatinstitution of any kind of proceedings in
connection with the death of an individual widko factobe indicative of the applicability of
Article 2, the Court reiterates its position, apmssed in thBrecknelljudgment: if Article 2

does not impose the obligation to pursue an ingastin into an incident, the fact that the State
chooses to pursue some form of inquiry does noebyehave the effect of imposing Article 2
standards on the proceedings (Beecknell cited above, § 70). In other words, not every
investigation that has been instituted must be gotad in accordance with the procedural
requirements of Article 2. A distinction must bedn between a domestic decision to
investigate which could be made on account of igalitlegal or ethical considerations at
national level, and the procedural obligation teestigate which flows from the Convention and
engages the international responsibility of theeSti is only the latter, but not the former, tigat
subject to the Court’s scrutiny and in the instzage no such procedural obligation can be said to
have arisen.

142. Having regard to the above consideratioresCiburt upholds the Government’s objection
as to its competengatione temporisand finds that it is unable to take cognisancthefmerits
of the complaint under Article 2 of the Convention.

IV. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTON

143. The applicants relied on Article 3 of the @eamtion, submitting that, owing to a lack of
information about the fate of their relatives ahd Russian authorities’ dismissive approach to
their requests for information, they had enduréuiiman and degrading treatment in breach of
Article 3 of the Convention. Article 3 reads:

“No one shall be subjected to torture or to inhuraadegrading treatment or punishment.”
A. The parties’ submissions
1. The Russian Government

144. The Government put forward three argumenitstly; they pointed out that the right to
rehabilitation fell outside the scope of the pratiegs before the Court. Secondly, they stressed
that the Chief Military Prosecutor’s Office had piged the applicants with all the relevant
information about their relatives that was avataipl criminal case no. 159. Thirdly, they
maintained that the mere fact that the Russianoaitigs’ replies to the applicants had been
different did not amount to inhuman or degradirggatment and that the Russian authorities had
had no intention of causing suffering to the agpits by providing the information contained in
their replies.



145. The Government also contrasted the insta® wéth the case @éongadze v. Ukrain@o.
34056/02, ECHR 2005-X1). Theongadzecase concerned the disappearance of the appicant’
husband and for more than five years the appliegived contradictory information from the
Ukrainian authorities about the identification @ body which gave her hope that her husband
might be alive. As regards the instant case, thee@umnent claimed that the death of the
applicants’ relatives had not been establishedlagid bodies had not been discovered or
identified. The applicants themselves had beeraewitnesses or participants to the “events”.

2. The applicants

146. The applicants asserted that the suddensa\wathe position of the Russian authorities
which had occurred at some point in 2004 and héaailed the transformation of the delddtyn
victims into “disappeared persons” amounted, oows, to inhuman and degrading treatment,
especially when the advanced age of all the appgkdaut one was taken into account. An
additional element contributing to the applicasisifering had been the authorities’ unjustified
denial of access to the documents in case no. bi&hwould shed light on the fate of their
relatives, both at the domestic level and in tlezpedings before the Court (here they referred to
the Court’s findings to the same effect in the aafdenakayeva v. Russiao. 7615/02, § 165,
ECHR 2006-XIll (extracts)).

147. The applicants’ expectations and hopes ahigathe circumstances of tieatyn massacre
elucidated had been further dashed by the Russianist decisions declaring that it had not been
established what had happened to their relatives ey had been placed “at the disposal” of
the NKVD. Those findings represented a sheer denidde basic historical facts and were
tantamount to informing a group of relatives of éltdust victims that the victims must be
considered unaccounted for as their fate could balyraced to the dead-end track of a
concentration camp because the documents had beanykd by the Nazi authorities.

148. The applicants believed that the reactiath@fRussian institutions to their requests for the
rehabilitation of their relatives also containedreénts of degrading treatment. The Chief
Military Prosecutor’s Office and the Moscow countsl refused their requests, claiming that it
was impossible to determine the specific legal {gions governing the execution of Polish
prisoners of war. Reliance on such grounds imied even suggested that there might have
been good reasons for the executions and thai¢himms might have been criminals who
deserved capital punishment. This was to be coresidaghly offensive and degrading to the
applicants.

3. The Polish Government

149. The Polish Government pointed out that theqres who had been taken prisoner, held and
eventually murdered by the Soviet authorities vibeenext-of-kin of the applicants. Over a
period of many years, for political reasons, thei&oauthorities had denied access to any official
information about the fate of persons taken prisaméate 1939. After an investigation had been
instituted in 1990, the applicants had unsuccdgsitiempted to gain access to the investigation
materials for the purpose of obtaining the leghbt®litation of their relatives. The lack of access
and the contradictory information the applicantd received had instilled in them a feeling of
constant uncertainty and stress and made thentytdegdendent on the actions of the Russian



authorities aimed at humiliating them. This amodrttetreatment in breach of Article 3 of the
Convention.

B. The Court’s assessment

150. The applicants claimed that a prolonged defiaformation about the fate of their
relatives, taken together with dismissive and ahttory replies by the Russian authorities in
respect to their requests for information and thedran courts’ insistence of the version of
“disappearance” in defiance of the establishedlistacts, amounted to inhuman or degrading
treatment with the meaning of Article 3. The Caedalls that Article 3 has previously been
relied on in a number of cases in which the appteaomplained that they had suffered inhuman
and degrading treatment on the part of the domastirorities in the context of the death or
disappearance of their next of kin.

151. The essence of the issue under Article 8tishat there has been a serious human rights
violation concerning the missing person; it lieghe authorities’ reactions and attitudes to the
situation when it has been brought to their attemtiThe relevant factors include the proximity of
the family tie, the particular circumstances of tektionship, the extent to which the family
member witnessed the events in question, the ieweént of the family member in the attempts
to obtain information about the disappeared pershe.Court emphasises that the finding of
such a violation is not limited to cases whererdgpondent State has been held responsible for
the disappearance but can arise where the faifufee@uthorities to respond to the quest for
information by the relatives or the obstacles pdacetheir way, leaving them to bear the brunt of
the efforts to uncover any facts, may be regardedisclosing a flagrant, continuous and callous
disregard of an obligation to account for the faftéhe missing person (see, amongst many
authorities Varnava and Other<ited above, § 20@smanglu v. Turkey no. 48804/99, § 96,

24 January 2008azorkina v. Russjano. 69481/01, § 139, 27 July 200@akayevag 164, and
Gongadze§ 184, both cited abov&anis and Others v. Turkeyo. 65899/01, § 219, ECHR
2005-VIIl; Orhan v. Turkeyno. 25656/94, § 358, 18 June 2002, @a#tici v. TurkeyGC], no.
23657/94, 8§ 98, ECHR 1999-1V).

152. The Court observes at the outset that theodties’ obligation under Article 3 is distinct
from the obligation flowing from Article 2 of theddvention both on points of substance, and in
its temporal outreach. There is a degree of siityldetween the two obligations in that both are
not an obligation of result, but one of means. Hevewhereas the procedural obligation under
Article 2 requires the authorities to take sped#igal action capable of leading to identification
and punishment of those responsible, the obligatiggosed by Article 3 is a more general
humanitarian nature, for it enjoins the authorit@seact to the plight of the relatives of thedlea
or disappeared individual in a humane and compaagovay. The authorities have a duty to
comply with the requirements of Article 3 irrespeetof whether they were responsible for the
original act of death or disappearance @&eg v. Turkeyno. 7050/05, 88 36 and 51-54, 1
February 2011, in which the applicants’ husbandfatiter was abducted by the separatist
movement). It follows that the Court may assesatithorities’ compliance with this provision
even in cases where the original taking of lifeag®s its scrutiny because of a procedural bar
such as, for instance, the scope of its tempormdiction (compare with the Human Rights
Committee’s views on the admissibility of a simitamplaint inMariam Sankara et al. v.
Burkina Fasg No. 1159/2003, 28 March 2006, cited in parag@phbove). Further, the scope



of the Court’s analysis under Article 3 is not daefl to any specific manifestation of the
authorities’ attitudes, isolated incidents or paha®l acts; on the contrary, the Court gives a
global and continuous assessment of the way inhwihie authorities of the respondent State
responded to the applicants’ enquiries as lonp@s$inal decision was made within six months
before the introduction of the complaint (&g, cited above, § 45). In the instant case the most
recent decisions being those issued by the Sup@au#g of the Russian Federation on 24 May
2007 (in application no. 55508/07) and on 29 Jan@809 (in application no. 29520/09), the
Court may examine the Russian authorities’ reastanmnd attitudes from the moment of the
ratification and until the above date.

153. As regards the proximity of the family tiestween the applicants and the victims of the
Katyn massacre, it is noted that a majority of the aajplis have been the closest relatives of
Polish officers or State officials who were hadetalSoviet prisoners in 1939 and killed in 1940:
Ms Wotk is the widow, and Mr Janowiec, Ms Michalskér Tomaszewski, Mr Wielebnowski,
Mr Gustaw Erchard, Ms Irena Erchard, Mr Jerzy K&lalewicz, the late Mr Krzysztof Jan
Malewicz who died in the course of the proceedingfore the Court, and Ms Mieszczankowska
are children, of executed Polish men. The childrad been born at least a few years before the
outbreak of the Second World War and were in tfeginative years when their fathers went
missing. It must therefore be accepted that theisterl a strong family bond between those
applicants and their fathers or, in case of Ms Whbtksband, and that all the above applicants
may claim to be victims of the alleged violationAaticle 3 (seéAcls, cited above, § 53, and
Luluyev and Others v. Russi@. 69480/01, § 112, ECHR 2006-XIII (extracts)).

154. The situation is different with regard to ttker five applicants. Two of them, Ms Wotk-
Jezierska and Ms Krzyszkowiak, are the childrethefvictims of theé atyn massacre but they
were born after the precipitated departure of tfaghrers to war and have never had a personal
contact with them. Of the other three applicants wiere twice removed from théatyn

victims, only Ms Rodowicz may have had an oppotiuto seeing her grandfather before he
perished in the NKVD camps, whereas Mr Trybowskl 8r Romanowski were born in 1940
and 1953 and had never known their respective ¢ativel and uncle. While accepting that the
fact of being raised without their father must haeen a source of continuing distress for Ms
Wotk-Jezierska and Ms Krzyszkowiak, the Court cdaess that the mental anguish which those
five applicants experienced on account of the gisapance of their fathers or more distant
relatives was not such as to fall within the angbiArticle 3 of the Convention (see
Taymuskhanovy v. Russi®. 11528/07, § 122, 16 December 2010, Maodikhanovaand

Others v. Russjano. 27243/03, § 81, 4 December 2008). In thasamistances, the Court will
continue its examination of the alleged violatidrAdticle 3 only in respect of the first group of
applicants.

155. As in other cases concerning disappeararidamdy members, the widow and nine
children who are now applicants before the Courewmt eyewitnesses to the death of their
loved ones and remained for a long time in a sthtencertainty as to the fate that had befallen
them. There is evidence that sporadic exchangeroéspondence between the Polish prisoners
and their families was maintained until at leastdbring 1940, so the families must have been
aware that their husbands and fathers were aligehald as prisoners in Soviet camps. It was not
until 1943 that the German Army uncovered massalsirieaiK atyn forest and carried out

partial exhumation and identification of the rengaiihe Soviet authorities denied that they had



executed the Polish prisoners-of-war and, withaaeas to the NKVD files, it was not possible
to ascertain the fate of those prisoners whoseslsdthd not been identified, including the
relatives of the applicants in the instant case.

156. The end of the Second World War did not bpegce of mind to the applicants who could
still nurture hope that at least some of the Pglissoners could have survived, either in more
remote Soviet camps or by escaping and going idiadn As Poland fell into the Soviet zone of
influence, the Soviet version of Nazi-orchestrdt#ithgs had been imposed as the official one in
the People’s Republic of Poland for the entire tlaneof its existence, that is until 1989. With
the passage of time, the applicants’ hope to reewnith their disappeared relatives must have
waned; however, as the realisation of their cedaiath was settling in, the desire for elucidating
the circumstances surrounding their end of life nmas’e been growing. The Court appreciates
that the applicants suffered a double trauma: nhytload their relatives perished in the war but
they were not allowed, for political reasons, @rfethe truth about what had happened and
forced to accept the distortion of historical fagtthe Soviet and Polish Communist authorities
for more than fifty years.

157. Following the public acknowledgment of thetfthat the Polish prisoners had been
executed by the Soviet authorities and the ingtitudf criminal proceedings, the applicants
could have reasonably expected a genuine intentidhe part of the Russian authorities to shed
light on the circumstances of theatyn massacre. However, by the time of ratificationhef
Convention by Russia in 1998, the investigation haidyielded any tangible results and had
virtually stalled. The applicants have thus livetbtigh a long period of uncertainty about the
fate of their loved ones, followed by the Soviet¢i epoch of deceit and distortion of historical
facts, and then suffered frustration on accouraroépparent lack of progress in the investigation.
It is against this background that the Court withenine whether the Russian authorities’
responses to the applicants’ enquiries amountathtoman treatment in breach Article 3 of the
Convention.

158. The Court observes at the outset that abimd ;m the investigation have the applicants
been given access to its materials or otherwiselwed in the proceedings. Whenever they made
independent enquiries, those elicited only shqligs from the Russian Chief Military
Prosecutor’s Office in which they were initiallyfammed that an investigation was ongoing or, at
a later stage, that they would not have accedsetotestigation files because they had not
formally been recognised as the injured partieg fHyuests for information submitted through
diplomatic channels or through the Polish InstifoteNational Remembrance have been
likewise unsuccessful. After the decision to digeure the investigation had been made, shortly
thereafter it was classified and its existence ovdg revealed at a press-conference. The
applicants or the Polish authorities or memberhefinstitute for National Remembrance had
never been officially informed of the outcome aof thvestigation (compar@rhan cited above,

8 359; see alsbuluyev and Othersited above, 8 117). What is more, they were esgly

banned from taking cognisance of the contentsaifdkcision on account of their foreign
nationality.

159. The Court is struck by the apparent relugaridhe Russian authorities to recognise the
reality of theK atyn massacre, to which the applicants’ relatives ladldrf victims. Admittedly,
the Russian Chief Military Prosecutor’s Office ceded on a number of occasions that the



applicants’ relatives had been executed in 194theWKVD of the USSR (see the letters of 21
April 1998, 23 June 2003 and 10 February 2005 aoieg Mr Wotk, Mr Nawartil and Mr
Janowiec). However, in their initial observatiomstbe admissibility and merits of application
no. 55508/07, the Russian Government sought toetlgdhe information contained in the letter
of 23 June 2003, claiming that the “conclusions been made before the end of the
investigation and were not confirmed later”. Furtivehile acknowledging that the applicants’
relatives had been detained as prisoners in theINBEAdMps, the Russian military courts
consistently avoided any mention of their subsetjagacution, citing a lack of evidence to that
effect from theKatyn investigation (see the Military Courts’ judgmentsl8 April 2007 and 14
October 2008). The judgments were upheld on appeasummary fashion by the military
bench of the highest court in the country, the 8o Court of the Russian Federation (see the
judgments of 24 May 2007 and 29 January 2009).ddwt considers that the approach chosen
by the Russian military courts which consisted gintaining, to the applicants’ face and
contrary to the established historic facts, thatapplicants’ relatives had somehow vanished in
the Soviet camps, demonstrated a callous disrdgatbe applicants’ concerns and deliberate
obfuscation of the circumstances of #atyn massacre (compaifémurtay, cited above, 8§ 97).

160. The Court further reiterates that from tt@ndpoint of Article 3 it may examine the
authorities’ reactions and attitudes to the appli€aenquiries in their entirety and rejects the
Government’s argument that it should disregardé¢habilitation proceedings. In those
proceedings which followed on after the disconttiaraof the investigation, the Russian
prosecutors consistently rejected the applicaetpuests for rehabilitation of their relatives,
claiming that, owing to the disappearance of ratévdiges, it was not possible to determine the
specific legal basis for the repression againssRgrisoners (see the Chief Military Prosecutor’s
letters of 18 January 2006, 12 February 2007 anddr8h 2008). The courts examining the
applicants’ appeals against the prosecutor’s réfus#erated, yet again, that there was no reason
to assume that the Polish prisoners had actuadlg kiled (see the judgment of 24 October
2008, upheld on appeal on 25 November 2008). Tiedi®gs made in the rehabilitation
proceedings not only distorted the establishedhcstl facts but also were mutually exclusive,
for it could not be reasonably maintained at threestime that the Polish prisoners had been the
victims of the repression, albeit on an uncleaaldgsis, and that they had not been murdered at
all. In addition, the prosecutors’ reference tortissing criminal files in respect of Polish
prisoners was in stark contradiction to the exptmims of the Poliburo’s decision of 5 March
1940, according to which the cases of Polish pasowere to be decided “without bringing any
charges, with no statement concluding the investigaand no bill of indictment”. In sum, the
Court finds it hard to disagree with the applicaatgument that a denial of the reality of the
mass murder reinforced by the implied propositiwat Polish prisoners may have had a criminal
charge to answer and had been duly sentenced italgamishment demonstrated the attitude
vis-a-vis the applicants that was not just opprisibut also lacking in humanity.

161. On 26 November 2010 the Russian Duma ad@pstatement on theatyn tragedy and its
victims, in which it recognised that the Polishspners-of-war had been shot dead and that their
death on the USSR territory had been “an arbitaatyby the totalitarian State”. It also
considered necessary “to continue studying thenagshverifying the lists of victims, restoring
the good names of those who perishel @yn and other places, and uncovering the
circumstances of the tragedy”. However, the detitaralid not lead to a re-opening of the
investigation, declassification of its materialg;luding the decision on its discontinuation, or



any attempts on the part of the Russian authotiiestablish direct contacts with the victims of
theKatyn massacre and involve them into the elucidatioitssafircumstances. Being a mere
political declaration without any visible follow-uf did little to alleviate the feeling of
frustration, since the previously made allegatithrad the applicants’ relatives might have been
criminally responsible, were not explicitly dismess The Court is struck by the Russian
authorities’ continued complacency in the facehaf applicants’ anguish and distress, especially
as they are becoming more and more fragile byeiofutheir age.

162. The Court acknowledges that the amount & timt has passed since the applicants parted
with their relatives is significantly larger in tipeesent case than it was in others, in which a
violation of Article 3 was found on account of thethorities’ callous attitude to the relatives’
attempts to find out about the fate of missing pess Moreover, it cannot be said that the
applicants are still suffering the agony of not Wiy whether their family member is dead of
alive: there is no doubt, and it is an establidhistbric fact, that the applicants’ relatives were
executed in 1940 by the Soviet NKVD. Neverthel@ss,authorities’ obligation to account for

the fate of the missing person cannot be reducaedtere acknowledgment of the fact of death,
and even if it were, the Court has seen above aaydience that such acknowledgment was
more often than not withheld by the Russian autiesri

163. The scope of the State’s obligation undeichxB is significantly larger than an
acknowledgement of the fact of death. Even thotgiState is not legally responsible for the
death or disappearance, Article 3 requires it tul@ka compassionate and respectful approach to
the anxiety of the relatives of the deceased @pgisared person and to assist the relatives in
obtaining information and uncovering relevant fagtse silence of the authorities of the
respondent State in face of the real concernseofdfatives may only be categorised as inhuman
treatment (se¥arnava and Other<ited above, 8 201). The Court notes that theddriNations
Human Rights Committee repeatedly found a violatibArticle 7 of the International Covenant
on Civil and Political Rights on account of the aistp and psychological pressure experienced
by the family of the killed individuals who did nkhow how their relative had died or were
denied information about the precise burial loca{geeMariam Sankara et al. v. Burkina Fgso
No. 1159/2003, 28 March 2006, aBdhedko v. Belarydo. 886/1999, 3 April 2003, cited in
paragraph80 and81 above). The Court considers that the same regeineston the respondent
State to account for the circumstances of the daadithe location of the grave are contained in
Article 3 of the Convention, which is substantiaiynilar in its wording to Article 7 of the
Covenant (cited in paragrag® above).

164. In conclusion, the applicants suffered a lordgal during the entire post-war Communist
era in which political factors put insurmountablestacles to their quest for information. The
institution of Katyn proceedings gave them a spark of hope in the #889s but it was

gradually extinguished, in the post-ratificatiorripd, when the applicants were confronted with
the attitude of official denial and indifferenceface of their acute anxiety to know the
circumstances of the death of their close familyniers and their burial sites. They were
excluded from the proceedings on the pretenceeaf tbreign nationality and barred from
studying the materials that had been collectedy Téeeived curt and uninformative replies from
Russian authorities and the findings that had legde in the judicial proceedings were not only
contradictory and ambiguous but also contrary #ohtistoric facts which, nonetheless, were
officially acknowledged at the highest politicavé. The Russian authorities did not provide the



applicants with any official information about tbiecumstances surrounding the death of their
relatives or made any earnest attempts to locatelbrial sites.

165. Furthermore, the Court reiterates its congiasition that a denial of crimes against
humanity, such as the Holocaust, runs counterdaduthdamental values of the Convention and
of democracy, namely justice and peace [®¥fedeux and Isorni v. Franc@3 September 1998,

8§ 53, Reports 1998-VII, an@daraudy(dec.), cited above), and that the same is trigtadéments
pursuing the aim of justifying war crimes such@ure or summary executions ($@san and
Others cited above, 8§ 35). By acknowledging that theliappts’ relatives had been held
prisoners in the Soviet camps but declaring theit fubsequent fate could not be elucidated, the
Russian courts denied the reality of summary exeasithat had been carried out in thatyn

forest and at other mass murder sites. The Cousiders that such approach chosen by the
Russian authorities has been contrary to the fuedéahvalues of the Convention and must have
exacerbated the applicants’ suffering.

166. In sum, the Court finds that the applicargseneft to bear the brunt of the efforts to
uncover any facts relating to the manner in whighirtrelatives died, whereas the Russian
authorities demonstrated a flagrant, continuouscatidus disregard for their concerns and
anxieties. The Court therefore considers that taemar in which the applicants’ enquiries have
been dealt with by the Russian authorities hagattethe minimum level of severity to be
considered inhuman treatment within the meaningrti€le 3 of the Convention.

167. It follows that there has been a violatio\dicle 3 of the Convention in respect of the
applicants Ms Wotk, Mr Janowiec, Ms Michalska, Myriaszewski, Mr Wielebnowski, Mr
Gustaw Erchard, Ms Irena Erchard, Mr Jerzy KaroleMécz, the late Mr Krzysztof Jan
Malewicz, and Ms Mieszczankowska, and that theseldg®n no violation of this provision in
respect of the other five applicants.

V. APPLICATION OF ARTICLE 41 OF THE CONVENTION

168. Article 41 of the Convention provides:

“If the Court finds that there has been a violatddnthe Convention or the Protocols thereto, and
if the internal law of the High Contracting Partyncerned allows only partial reparation to be
made, the Court shall, if necessary, afford jusstection to the injured party.”

A. Damage

169. The applicants Mr Janowiec and Mr Trybows&insed 50,000 euros (EUR) each in
respect of non-pecuniary damage for the loss af tather and grandfather, respectively.

170. The applicant Mr Jerzy Malewicz claimed EUB4B,800 in respect of pecuniary damage
which represented a loss of income of his lategiativer a nineteen-year period and the interest
on that amount. He further claimed double that amhourespect of non-pecuniary damage.



171. The other applicants left the determinatibthe amount of just satisfaction to the
discretion of the Court.

172. The Government pointed out that the claimMbyanowiec, Mr Trybowski and Mr Jerzy
Malewicz related to the death of their relativelse Tomplaint in this regard was declared
inadmissible as falling outside the Court’s jurctitin ratione temporisAs to the claims by the
other applicants, the Government stressed thatrthdynitially claimed a symbolic
compensation of one euro each and that they hagivert a convincing explanation for a
subsequent change in their position. Furthermbey; had not been direct or indirect participants
in, or witnesses to, theatyn massacre and some of them were only born in 184@er the
Second World War.

173. The Court reiterates that it has found aatioh of Article 3 in respect of the applicants Mr
Gustaw Erchard, Ms Irena Erchard, Mr Janowiec, dry Karol Malewicz, the late Mr
Krzysztof Jan Malewicz, Ms Mieszczankowska, Ms Milgka, Mr Tomaszewski,

Mr Wielebnowski, and Ms Wolk. It accepts that theyst have suffered anxiety and frustration
on account of the Russian authorities’ flagrantticmous and callous disregard for their
enquiries. However, in the exceptional circumstarafehe present case, it considers that the
finding of a violation would constitute sufficiejust satisfaction.

174. In so far as some applicants claimed compiensa respect of pecuniary and non-
pecuniary damage in connection with the death af flather or grandfather, the Court notes that
the complaint about their killing in 1940 falls eidte the scope of the instant case (see 8§ 101 of
the admissibility decision of 5 July 2011). Accarglly, it rejects this part of the claims.

B. Costs and expenses

175. The applicants claimed EUR 25,024.82 in légd of Mr Szewczyk (exclusive of legal aid
received from the Court), EUR 7,000 in legal feEMoKarpinskiy and Ms Stavitskaya, and
EUR 7,581 and 1,199.25 Polish zitotys for transpard translation costs. In addition, the
applicant Mr Jerzy Karol Malewicz claimed 2,219138 dollars for his daughter’s and his own
travel and accommodation expenses incurred in atiomewith their presence at the hearing
before the Court.

176. The Government commented that Mr Szewczyes Bppeared excessive, that the
necessity of travel expenses had not been conglycgiown, and that two Russian counsel had
only taken part in the domestic rehabilitation gedings which fell outside the scope of the
instant case. Moreover, the claim by Russian cdwag not based on any payment rate and was
not linked to the amount of work actually performEthally, the Government pointed out that

Mr Szewczyk and Mr Kamiski had been granted legal aid for their appearaetare the Court.

177. Under the Court’s case-law, an applicanhigled to the reimbursement of costs and
expenses only in so far as it has been showntibaethave been actually and necessarily
incurred and were reasonable as to quantum. Opasie of the materials in the file, the Court is
not satisfied that Mr Karpinskiy or Ms Stavitskagaried out any substantive work on the case.
The Court also finds the legal fees claimed by eWczyk excessive. Having regard to those
elements and the above criteria, the Court corsitieeasonable to award the applicants jointly



EUR 5,000 in respect of Mr Szewczyk’s fees, traimteand travel expenses, plus any tax that
may be chargeable to them, and EUR 1,500 in regipélae applicant Mr Jerzy Malewicz’s
travel and accommodation expenses, plus any taxthgnbe chargeable to him.

C. Default interest

178. The Court considers it appropriate that gfauwlt interest rate should be based on the
marginal lending rate of the European Central Bémkyhich should be added three percentage
points.

FOR THESE REASONS, THE COURT

1. Acceptaunanimously that Mr Piotr Malewicz may pursue tpplecation in lieu of his late
father Mr Krzysztof Jan Malewicz;

2. Holds by four votes to three, that the respondent S#aited to comply with their obligations
under Article 38 of the Convention;

3. Holds by four votes to three, that it is unable to ta&gnisance of the merits of the complaint
under Article 2 of the Convention;

4. Holds by five votes to two, that there has been a timteof Article 3 of the Convention in
respect of the applicants Mr Gustaw Erchard, Msdr&érchard, Mr Janowiec, Mr Jerzy Karol
Malewicz, the late Mr Krzysztof Jan Malewicz, Msa@drzczankowska, Ms Michalska,

Mr Tomaszewski, Mr Wielebnowski, and Ms Woltk;

5. Holdsunanimously that there has been no violation dickr 3 of the Convention in respect
of the applicants Ms Krzyszkowiak, Mr Romanowskis Rodowicz, Mr Trybowski and Ms
Wotk-Jezierska;

6. Holdsunanimously

(a) that the respondent State is to pay, withieghmonths from the date on which the judgment
becomes final in accordance with Article 44 § 2haf Convention, the following amounts:

(i) the applicants jointly EUR 5,000 (five thousb®uros) in respect of costs and expenses, plus
any tax that may be chargeable to them;

(i) the applicant Mr Jerzy Karol Malewicz EUR 0 (one thousand five hundred euros) in
respect of costs and expenses, to be convertetdBollars at the rate applicable on the date of
settlement, plus any tax that may be chargealhéto

(b) that from the expiry of the above-mentione@éhmonths until settlement simple interest
shall be payable on the above amounts at a ratd egthe marginal lending rate of the
European Central Bank during the default period ptwee percentage points;



7. Dismissesunanimously the remainder of the applicants’ ckafor just satisfaction.

Done in English, and delivered at a public heanmtpe Human Rights Building, Strasbourg, on
16 April 2012.

Stephen Phillips Dean Spielmann
Deputy Registrar President

In accordance with Article 45 8§ 2 of the Conventaomd Rule 74 § 2 of the Rules of Court, the
following separate opinions are annexed to thiguent:

(a) joint concurring opinion of Judges Kovler anadkivska;

(b) partly dissenting opinion of Judge Kovlerned by Judges Jungwiert and Zugan
(c) joint partly dissenting opinion of Judges 3pignn, Villiger and Nul3berger;

(d) joint partly dissenting opinion of Judges Jwiegt and Kovler.

D.S.
J.S.P.



JOINT CONCURRING OPINION OF JUDGES KOVLER AND YUDKEKA

We voted with the majority in finding that the Cbdpes not have jurisdictiaratione temporis
to examine the applicants’ complaint under Artlef the Convention. However, we cannot
fully subscribe to the reasoning in the judgment e proposed application of tBdih
principles to the present case.

A preliminary remark should be made. As the majorite consider that theatyn massacre was
a particularly horrific war crime committed by tBeviet totalitarian regime, and we agree with
our dissenting colleagues that “[t]his was clearhg of the war atrocities that the drafters of the
Convention sought to prevent from ever happenirtgérfuture”. On the other hand, we believe
that the European Convention on Human Rights, lggaiisen out of a bloody chapter of
European history in the twentieth century, wastdrhfas part of the processrafconstructing
western Europe in the aftermath of the Second Wdal™®, and not with the intention of
delving into that black chapter.

In fact, this is the very first case in which theutt has dealt with procedural obligations under
Article 2 arising out of an event which happenetardy before ratification of the Convention

by the respondent State but before the Conventameaven drafted. We can hardly see how the
Russian authorities could have an obligation tadogchan investigation into the circumstances of
theKatyn massacre after 5 May 1998, the date of ratificatibthe Convention, or how it can be
assumed that they were aware of the possible caaregs of ratifying the Convention with
regard to the said investigation.

The investigation that started in 1990 was a gobd@sture on the part of the Russian
Federation. As mentioned in paragraph 141 of tbgment, a domestic decision to investigate,
which could be made on account of political or ehconsiderations, should be distinguished
from the procedural obligation under the Conventmmvestigate, and “only the latter, and not
the former ... is subject to the Court’s scrutinyWe agree with this approach and we find it to be
central to the conclusion that the complaint urfigicle 2 falls outside the Court’s jurisdiction
ratione temporis

Indeed, the majority reached that conclusion fdifi@rent reason. Having applied tBdih test,
according to which, for the procedural obligatiomposed by Article 2 to come into effect, there
must exist ggenuine connectiobetween the death and the entry into force ofCithevention in
respect of the respondent State, and thus a signtfproportion of the procedural steps must
have been carried out after the critical date fsgagraph 132 of the judgment), it found in
paragraph 138 that “a significant proportion of khegyn investigation ... appears to have taken
place before the ratification date”, in particub@tween 1991 and 1995. For this reason “the
criterion triggering the coming into effect of theocedural obligation imposed by Article 2 has
not been fulfilled”. It follows logically from thipassage that had the Russian Federation ratified
the Convention, for example, seven years earli@®Bi, the “genuine connection” test would
have been satisfied.

With due respect, we disagree with this approddk.ttue that “there is little ground to be overly
prescriptive as regards the possibility of an dilimn to investigate unlawful killings arising
many years after the events since the public isténeobtaining the prosecution and conviction



of perpetrators is firmly recognised, particularithe context of war crimes and crimes against
humanity” (seBrecknell v. the United Kingdgmo. 32457/04, § 69, 27 November 2007). It is
also established that the procedural obligationdbithe State throughout the period in which the
authoritiescan reasonably be expectexitake measurasith an aim to elucidate the
circumstances of death and establish responsilidityt” (seeSilih v. SlovenidGC], no.

71463/01, 8 157, 9 April 2009, emphasis added)sThacording to the UN Principles on the
Effective Prevention and Investigation of ExtradkdArbitrary and Summary Executidnéthe
purpose of the investigation shall be to deterntiecause, manner and time of death, the
person responsible, and any pattern or practicecwimay have brought about that déath

Could the Russian authorities be reasonably exgéctestablish all the circumstances of the
Katyn atrocity and to call the perpetrators to accoiftyt years after the event and thirty years
after the main evidence was destroyed (see pafa@@yp when the majority of the perpetrators
and witnesses were already dead? In our view,rb&ex is in the negative, as any such
investigation would have beenpriori ineffective and the procedural guarantees of krtc
should not be extended to it. It is also hard tagme any possible new evidence or information
that might appear fifty years later “capable ohishing the connection between the prisoners’
death and the ratification and imposing a freslgakibn to investigate under Article 2” (see
paragraph 140).

A similar conclusion was reached in the cas€aiir and Others v. Cypruslec.) (no. 7864/06,
29 April 2010), where, applying tiilih principles to the investigation into killings thatcurred
more than fourteen years before the right of irdiiai petition in respect of Cyprus took effect,
the Court noted that “the request for informatiahdut the results of the investigation] ..., made
over thirty years after the killings, does not ddgoge a new plausible allegation, piece of
evidence or item of information relevant to thentifiication, and eventual prosecution or
punishment of the perpetrators such as to revieatithorities’ procedural obligation to
investigate the applicants’ relatives’ deaths andring the procedural obligations under Article
2 within the temporal jurisdiction of the Court.”

Like our learned colleague Judge Lorenzen we belikat “there must becear temporal
connectiorbetween on the one hand the substantive everdth,di-treatment etc. — and the
procedural obligation to carry out an investigatéom, on the other, the entry into force of the
Convention in respect of the respondent Sta#ll the cases in which the Court has found that i
had jurisdictiorratione temporido examine the case under the procedural limbro€la 2
although the death of an individual had occurrefiddeethe ratification of the Convention have,
in addition to the common features mentioned iragaph 135, one more significant factor
which distinguishes them from the present caseinstigation into the circumstances of the
death in question started immediately, and thusyntams of evidence were preserved for
further investigative steps. In a situation whéreré has been no investigation into the crime for
fifty years, we fail to see any possibility of fillihg the requirements of an effective
investigation, namely to elucidate the circumstarmfedeath and establish responsibility for it.

It is true that “the Court has elaborated extengividelines on the needs of effective
investigations, encompassing diverse components fine scope of autopsies to theolvement
of the victims’ familie¥’; however, in the absence of any possibility ofieing the above aim



of an effective investigation, separate examinatibthe applicants’ involvement in the
proceedings would appear to be an artificial fragiagon of the State’s procedural obligations.

To the extent that the applicants’ complaint unieicle 2 concerns the suffering they
underwent owing to their exclusion from the progegs and the denial of information, this
complaint was examined by the Court under Artictef the Conventioh



PARTLY DISSENTING OPINION OF JUDGE KOVLER JOINED BYUDGES JUNGWIERT
AND ZUPANCIC

We cannot follow the unusual logic behind the mdtilogy employed in the present judgment in
finding, first of all, a violation of Article 38 ahe Convention, as the Court did, for example, in
theNolancase (se®&lolan and K. v. Russjao. 2512/04, 12 February 2009). In the presesd ca
the Court states that “[cJompliance with this obtign is a conditiorsine qua norfor the

effective conduct of the proceedings before therCand it must be enforced irrespective of any
findings that will be made in the proceedings ahtheir eventual outcome” (see paragraph 91 of
the judgment). Even assuming that the Court, eafpgan the initial stages of the proceedings,
had an interest in requesting a copy of the datisf®1 September 2004 by which the
investigation into thé& atyn massacre was discontinued, the fact that the @ewitled that it

was unable to take cognisance of the merits oftimeplaint under the procedural limb of Article
2 of the Convention greatly reduced the initial artance of that interest, and the Court could
have concluded that no separate issue arose.

As to the merits, we would observe that in its @r&@mnamber judgment igtoll v. Switzerland

the Court accepted the necessity of a certain religm” in relation to some confidential official
documents of the member States St#l v. SwitzerlandiGC], no. 69698/01, § 136, ECHR
2007-V) and the need to preserve it. We also take that the applicants’ Russian counsel had
access to the classified documents in the caseffdéminal case no. 159, including the decision
of 21 September 2004, and that the arguments ghtifothat document had been examined by
the domestic courts, which had found that it predidufficient justification for the decision to
discontinue criminal case no. 159. We would alsalighe Court’s statement in another Russian
case, according to which: “Mindful of its subsidiaole and the wide margin of appreciation
open to the States in matters of national secutiticcepts that it is for each Government, as the
guardian of their people’s safety, to make thein@ssessment on the basis of the facts known to
them. Significant weight must, therefore, attackhjudgment of the domestic authorities, and
especially of the national courts, who are betlacgd to assess the evidence relating to the
existence of a national security threat” (kaev. Russia (no. 2nho. 29157/09, 26 July 2011, §
85).

We do not want to speculate about the contenteo#tid document (perhaps the names of the
infiltrated agents or those of the perpetratoriefmassacre?). We simply take note of the
observation of the Polish Government (paragraphwBd emphasised that the obligation to
provide materials under Article 38 of the Conventwould not be violated if the refusal to
provide them was convincingly explained. This raigee question of the evaluation of the
cogency of this explanation, which is a matterafre judgment...



JOINT PARTLY DISSENTING OPINION OF JUDGES SPIELMANNILLIGER AND
NUSSBERGER

1. This case raises important questions affe¢tingpplication of the Convention as well as
serious issues of general importance in respeittafle 2 (procedural limb). Nevertheless, we
are in no doubt that the Court is able to take agite of the merits of the complaint under
Article 2 and that this Article has been violated.

2. As regards the procedural limb of Article 2 tifficulty as to the interpretation and
application of the Convention concerns the jurigdicratione temporiof the Court and in
particular the interpretation of the somewhat “rayisius” paragraph 163 of the judgmengitih
v. Slovenig[GC], no. 71463/01, 9 April 2009)Silih v. Sloveniavas the first judgment in which
the detachability and autonomous role of the procadbligation under Article 2 were
examined. The Grand Chamber held:

“161. ... having regard to the principle of legaltainty, the Court’s temporal jurisdiction as
regards compliance with the procedural obligatibArticle 2 in respect of deaths that occur
before the critical date is not open-ended.

162. First, it is clear that, where the death asmlibefore the critical date, only procedural acts
and/or omissions occurring after that date canwahin the Court’s temporal jurisdiction.

163. Second, there must exist a genuine connelotitween the death and the entry into force of
the Convention in respect of the respondent Statthé procedural obligations imposed by
Article 2 to come into effect.

Thus a significant proportion of the procedurapstesquired by this provision — which include
not only an effective investigation into the deattihe person concerned but also the institution
of appropriate proceedings for the purpose of dateng the cause of the death and holding
those responsible to accoulp( cited above, § 89) — will have been or oughtaweehbeen

carried out after the critical date.

However, the Court would not exclude that in cer@rcumstances the connection could also be
based on the need to ensure that the guarante¢seandderlying values of the Convention are
protected in a real and effective manner.”

3. In our view, applyingilih v. Slovenido the facts of this case and interpreting the las
sentence of paragraph 163 in a way which is caistith the Grand Chamber’s decision to
base a genuine connection “on the need to ensatr¢hh guarantees and the underlying values of
the Convention are protected in a real and effeaianner” leads us to the conclusion that the
case falls within the temporal jurisdiction of @eurt and that there has been a procedural
violation of Article 2. Drawing inspiration froBrecknell v. the United Kingdo(no. 32457/04,
27 November 2007), and qualifying the “genuine amion” test identified irSilih, the majority
reads the final sentence of paragraph 163 as cemgitwo elements. First, and in compliance
with the “genuine connection test”, the referercéunderlying values of the Convention” must
be understood in the sense that the triggeringteuest be of a larger dimension than an
ordinary criminal offence and constitute a negatibthe very foundations of the Convention as




is the case, for instance, with a war crime ori@eragainst humanity. Second, and restricting
this test, there must be sufficiently important emi@ casting new light on that offence and
coming into the public domain in the post-ratifioatperiod (as regards this second element, see
paragraph 10 below).

4. In our view, the gravity and magnitude of tharwrimes committed in 1940 in Katy

Kharkov and Tver, coupled with the attitude of Bssian authorities after the entry into force
of the Convention, warrant application of the spkcircumstances clause in the last sentence of
paragraph 163.

5. We would recall that this case has its originthe killing of more than 20,000 prisoners of
war who were murdered by State agents without adigipl process and buried in mass graves.
This was clearly one of the war atrocities thatdregters of the Convention sought to prevent
from ever happening in the future. It was obvioustyact contrary to the underlying values of
the Convention. I§ilih, the Court included the last sentence of paragt&@hprecisely to catch
exceptional cases like the one at Haamt to distinguish this case from cases concemirgts
that hapgoened so long ago that any investigatiandvoe impossible to carry out and hence
pointless.

6. The killing was a “war crime”. There is no doabout that. The massacres were committed in
the aftermath of the Molotov-Ribbentrop Pact (tlealy of Non-Aggression of 1939 and its
infamous secret Protocol), which is an undispuistbhical fact. Under this illegal agreement,

the Soviet forces committed the crime of aggresamainstjnter alia, Poland, which resulted,

after partition, in illegal occupation of this iqgendent State.

It appears that the Russian authorities charaetettse Katyi massacre as an “abuse of power.”
Since the text of the decision is not availablés itot clear whether it was an abuse of power on
the part of the Politburo leaders or the actuatetieners. However, this characterisation does
not appear convincing: both the Hague Conventionfl¥907 and the Geneva Convention
relative to the Treatment of Prisoners of War a9 @rohibited acts of violence and cruelty
against war prisoners, and the murder of prisoofvwgar constituted a “war crime” within the
meaning of Article 6 (b) of the Nuremberg Chartei®45. Although the USSR was not a party
to the Hague or Geneva Conventions, the obligatdreat prisoners humanely and abstain from
killing them clearly formed part of internationalstomary law subsequently laid down in the
Nuremberg Charter, which it had a duty to respEgat such an obligation was recognised as
legally binding by the USSR was confirmed by thet that the Soviet prosecutor attempted to
charge the Nazi leaders with the Katgllings during the Nuremberg trial. The Katynassacre,
as a “war crime”, is not subject to statutory liatibn, in accordance with both Russian domestic
law and the Convention on the Non-ApplicabilitySihtutory Limitations to War Crimes and
Crimes Against Humanity.

7. Seen in the light of the last sentence in party163 of th&ilih judgment, the existence of
an act contrary to the underlying values of the\@uotion which constituted a war crime not
subject to a statutory limitation is, as long agestigation is still possible, sufficient in ouew

to establish the Court’s temporal jurisdiction othes investigation into this act, especially in
circumstances where a substantial part of the tigagn was conducted in the post-ratification
period.



8. In the case at hand, the underlying valueh®fQonvention are also affected by the rather
strange and inconsistent attitude of the Russi#imaities in taking, after the entry into force of
the Convention, both positive and negative procagdiecisions. Suffice it to mention that in
December 2004, that is, some fourteen years digearchives had been opened, the Interagency
Commission for the Protection of State Secretssdiad thirty-six volumes of the case file as
“top secret”. What is so inconsistent, and hen@eleing, is the fact that what was initially a
transparent investigation ended in total secrebg. Russian Government refused to produce the
decision of 21 September 2004, a circumstance whashbeen found to be in breach of Article
38 of the Convention. On the other hand, as la088, the Prosecutor General's Office was
still in dialogue with counsel for the applicantenfirming the existence of the criminal
investigation, and in early 2005 the Chief MilitdPyosecutor’s Office replied that Mr Nawratil
and Mr Janowiec were listed among the prisoners lvdtbbeen executed in 1940 by the NKVD
and buried near Kharkov. However, no further matevias made available and no further
information transpired. To sum up, the inconsisteh&nging and strange attitude of the Russian
Government after the entry into force of the Corikgnis a highly relevant reason to treat this
case as an exceptional case covered by the lashserof paragraph 163 of tBdih judgment.

9. ltis also clear from the text of the Russiagcigments that the Russian courts adopted the view
that the applicants’ relatives had simply “disappdaatfter having been placed “at the disposal”
of the Soviet secret police. At the same time, grallegations of a criminal nature had been
made against the applicants’ relatives. Theseatil@gs even triggered a request for
rehabilitation, rejected by the authorities in 200Bevolte faceof the authorities concerning the
events, coupled with their inconsistent attitudaniitself problematic and constitutes another
specific procedural ground for declaring ArticlefZhe Convention applicable in its procedural
limb.

10. But even if we were to adopt the logic of th@ority qualifying the “genuine connection
test” by introducing a second element (that isficiehtly important material casting new light on
the offence and coming into the public domain i plost-ratification period: see paragraph 3
above), we would still be satisfied that the Cdwas jurisdiction to examine the complaint.
Indeed, both the decision of 21 September 2004stmdtinue the investigation and the decision
to classify the case file amounted to major develepts in the investigation. Although these
procedural decisions as such do not constitute ‘imexerial” for the investigation, the sudden
classification of the case file as secret aftéad been at least partly open for several years
cannot but be interpreted as a strong indicatiome®f and relevant — although hidden — findings.
Therefore, these procedural decisions could begreted as indicating new material coming to
light in the post-ratification period. In theseatimstances, we strongly believe that the Court has
jurisdiction to examine the Russian authoritieshpbiance with the procedural obligation under
Article 2 in the post-ratification period.

11. Turning to the merits of the complaint undex procedural limb of Article 2, we are aware
that in view of the nature of the investigationsaue, not all the guarantees under the procedural
limb of Article 2 may be relevant. However we haitte doubt that there has been a violation of
this provision on account of the applicants’ exidndrom the proceedings. Their right to
participate effectively in the investigation wag secured: the applicants were denied victim
status and access to the case file because foratgmals could not access classified material.
Moreover, the classification of the most importpatts of the case file citing national security



considerations appears arbitrary in the light effdrct that, according to the Russian
Government’s own words, the individuals who coutd-bat least in theory — held responsible for
the massacre had already died. The decision teifyldee materials of the investigation also sits
ill with the Russian Government’s consistent positihat the crime was committed by the
totalitarian regime of a different State, the Soldaion, more than sixty years ago. In these
circumstances, the public interest in uncoverirggdhmes of the totalitarian past should have
coincided with the applicants’ private interesfimding out the fate of their relatives, and
outweighed any outstanding national-security carsitions. In the case at hand, the applicants
were simply excluded from the investigation.

12. The applicants further claimed that the prgehdenial of information about the fate of their
relatives, taken together with the curt and muyuatintradictory replies by the Russian
authorities and the denial of the established histbfacts, disclosed a serious problem under the
Convention. In our view, this claim is particularglevant as regards the procedural aspect of
Article 2. It is against this background that westview the suffering of the victims’ relatives
when they were denied victim status in the proaeggion the basis that it was not proven that
their relatives were among those killed althoug#irthames figured on the "death lists”. That
suffering, rightly examined by the judgment as pesate issue under Article 3 of the
Convention, was aggravated by the refusal to gedrabilitation on the ground that it was not
known on what legal basis the applicants’ relativad been condemned to death and executed;
this amounted to an allegation that they might @tleave committed criminal acts. Moreover,
the Russian authorities adopted the version ofdisappearance” of the applicants’ relatives as
the official one and refused the applicants angssd¢o the case materials on spurious national-
security grounds. The Russian courts rejectedoplli@ations for rehabilitation, claiming that it
was impossible to determine the specific legal {giom forming the basis for the execution of
the Polish prisoners of war. It is hard to disagmél the applicants’ argument that such a
finding appeared to suggest that there might haes lyood reasons for their relatives’
execution, as if they had been common criminalem#&sg of capital punishmerBy making

such allegations, the Russian authorities not diynot comply with the positive obligation
arising out of Article 2, but turned the positividigation into its opposite. In other words, the
procedural violation stems not just from culpalpladgtion, but from a positive intention not to
comply with Convention standards.

13. In view of the long period of uncertainty dnastration suffered by the applicants and the
not merely contradictory but indeed incomprehems#dgproach of the Russian authorities, this
case has to be considered as truly exceptional.

14. For these reasons, we are of the opinionAttatle 2 of the Convention has been violated.



JOINT PARTLY DISSENTING OPINION OF JUDGES JUNGWIERAND KOVLER

We cannot share the Court’s conclusion that thassheen a violation of Article 3 of the
Convention in respect of the applicants mentiomggioint 4 of the operative part. The applicants
submitted that, owing to a lack of information abthe fate of their relatives and the Russian
authorities’ “dismissive approach” to their reqeefstr information, they had endured inhuman
and degrading treatment.

We are surprised that in this particular case therCobserves that the authorities’ obligation
under Article 3 is distinct from the obligation vésng from Article 2 of the Convention “both on
points of substance, and in its temporal outreartd’ that “the obligation imposed by Article 3 is
of a more general humanitarian nature” (see papagta2 of the judgment). On this occasion we
would point out that in a number of cases the Chastfound that the relatives of a “disappeared
person” were themselves victims of a violation ofide 3 of the Convention. Those findings
were based on the state of uncertainty the rekatiael had to endure owing to their inability to
find out the fate of their next-of-kin (see, amatger case)rhan v. Turkeyno. 25656/94, §

324, 18 June 2002). In the present case the Gsalt did not accept the “disappeared persons”
version, thereby applying a strict criterion unéeicle 2, treating the deaths as an instantaneous
act. With regard to the Article 3 issue, the Cdwas previously concluded that “no separate
issues arise under this Convention provision beybode already examined under Article 2 of
the Convention” (se€angiyeva v. Russiap. 57935/00, § 104, 29 November 208@mbiyev

and Pokayeva v. Russiag. 38693/04, 88 74-75, 22 January 2009;\4elthiev and Others v.
Russiano. 34085/06; § 138, 5 July 2011).

We would also point out that in some “Chechen” sadespite finding a violation of the
procedural limb of Article 2 of the Convention, tBeurt said that it was not persuaded that the
investigating authorities’ conduct, albeit negligemthe extent that it had breached Article 2 in
its procedural aspect, could in itself have cadbedapplicant mental distress in excess of the
minimum level of severity which is necessary inesrtb consider treatment as falling within the
scope of Article 3 (sekkhumaydov and Khumaydov v. Russia, 13862/05, 88 130-131, 28 May
2009, andZakriyeva and Others v. Russi@. 20583/04, 88 97-98, 8 January 2009).

While we do not doubt that the death of their re&st caused the applicants profound suffering,
we nevertheless find no basis in the Court’s cagefbr finding a separate violation of Article 3
of the Convention, especially in the particularteot— the time factor — of the present case.
Consequently, we will not explore further the otreasons for the Court’s conclusions on this
issue.

1. http://rusarchives.ru/publicatidm@tyn/spisok.shtml. Last visited on 15 February 2012.

2. RSFSR — Russian Soviet Federative SocialisuB&p
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Problems, and Prospect€ambridge University Press (2006), pp. 365, priighasis added).

* Recommended by Economic and Social Council reisolit989/65 of 24 May 1989.

® See the concurring opinion of Judge Lorenzen irctiseof Silih v. Slovenigemphasis added).

® Alastair Mowbray The Development of Positive Obligations under theofean Convention
on Human Rights by the European Court of Human Rigxford: Hart Publishing, 2004), pp.
239, p. 41 (emphasis added).

" Judge Kovler voted against finding a violationfaficle 3 for the reasons expressed in the joint
dissenting opinion of judges Jungwiert and Kovler.

8 Judge Zagrebelsky, in his concurring opinioméai by Judges Rozakis, Cabral Barreto,
Spielmann and Sajo, described the “vague wordiag!)(of the said paragraph in the following
way:

“In my view, the introduction (for which there was need in the present case) of the
notion of ‘limits’ on the ‘detachability’ of the pcedural obligation from the substantive
obligation under Article 2 weakens the reasoninthefCourt and makes the application
of the legal principle established by the Grandr@er difficult, debatable and
unforeseeable. This is particularly true and tresbme in the light of the vague wording
used in paragraph 163 to define the ‘limits’ in sfien. The Court will be forced to carry
out complex and questionable assessments on dygasese basis that will be difficult to
dissociate from the merits of the case. The imthastis likely to have on ‘legal certainty’
(which the Court has rightly referred to) is, | i@wenture, both obvious and harmful.”

In a recent judgment of the UK Supreme Court (1§ 2@11), Lord Phillips said the following:

“49. The meaning of each of the three sentenceamaf 163 is far from clear. The concept
of a ‘connection’ between a death and the entiyfiotce of the Convention for the state
in question is not an easy one if, as seems théedse, this connection is more than
purely temporal. The final sentence of the pardgiapotally Delphic and would seem
designed to prevent the closing of the door on sonfiereseen type of connection. | shall



say no more about it.'Irf the matter of an application by Brigid McCauglesd another
for Judicial Review (Northern Irelang)2011] UKSC 20.

® In this respect, we are not convinced by Lordippd’ statement that the sentence was included
“to prevent the closing of the door on sourdoreseertype of connection.” (emphasis added).
See abovelii the matter of an application by Brigid McCauglayd another for Judicial Review
(Northern Ireland) [2011] UKSC 20, at para [49].

19 Compare Judge Zagrebelsky, joined by Judges Reyz@kbral Barreto, Spielmann and Saj6:
“In any event, if the criminal law is no longer dippble owing to the expiration of the limitation
period or if an investigation would be pointlessdngse of the disappearance of evidence and
witnesses, there will be no justification for impagsthe obligation.”

™ In fact, the massacres were committed on thréderdiit sites: Katy, near Smolensk, Kharkov
(now Ukraine) and Tver.
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