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Directive 2004/38/EC — Right of EU citizens to mavehin the territory of the Member
States — Refusal to allow the President of Hung@mmenter the territory of the Slovak
Republic — Application of European Union law to ldeaf State — Wrongful application of
European Union law)

| — Factual and legal background to the action

1. This infringement action was brought bynigary on 8 July 2010 under Article 259
TFEU. That Member State claims that the Court stoul

- find that the Slovak Republic failed tolfifuits obligations under Directive
2004/38/EC of the European Parliament and of thenCibof 29 April 2004 on the
right of citizens of the Union and their family mbers to move and reside freely
within the territory of the Member States, amendregulation (EEC) No 1612/68
and repealing Directives 64/221/EEC, 68/360/EEC/192/EEC, 73/148/EEC,
75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC an@@BEC, @) and Article
21(1) TFEU in that, on 21 August 2009, relying oinebtive 2004/38, but failing to
respect its provisions, it did not allow the Presidof Hungary, Mr Sélyom, to enter
its territory;

- declare that the position of the Slovalpt#ic, which it still maintained at the time
of bringing the action, namely, that it is entitledder Directive 2004/38 to prohibit



the entry to the territory of the Slovak Republi@aepresentative of Hungary, such
as the President of that Member State, therebyircainfy that such an unlawful
attitude may recur, conflicts with the law of theirBpean Union, in particular
Article 3(2) TEU and Article 21(1) TFEU,

- declare that the Slovak Republic appliedoBean Union (‘EU’) law wrongfully in
that its authorities did not allow President Solyaccess to its territory; and

- in the event that a specific provisionrmérnational law may limit the personal scope
of Directive 2004/38, define the extent and scdpguch derogations.

2. The facts underlying the dispute betwklengary and the Slovak Republic can be
summarised as follows.

3. On the invitation of an association base8lovakia, the President of Hungary, Mr
Solyom, had planned to go to the town of Komarrioy&kia) on 21 August 2009 to take
part in the ceremony inaugurating a statute oftSat@phen of Hungary.

4. To understand the circumstances of tisis, it should be noted, in particular, that,
first, 20 August is a national holiday in Hungaggmmemorating Saint Stephen, the
founder and first king of the Hungarian State. ®ety 21 August is a sensitive date in
Slovakia, since 21 August 1968 was the date onwtie Warsaw Pact troops, which
included Hungarian troops, invaded Czechoslovakia.

5. After several diplomatic exchanges betwtbe embassies of the two Member States
regarding President Sélyom’s planned visit, theahnighest representatives of the Slovak
Republic, namely, the President of the Republic, B&Sparow, the Prime Minister, Mr
Fico, and the President of the Parliament, Mr Pa&lapted a joint declaration in which
they indicated that President S6lyom’s visit wassidered inappropriate, having regard in
particular to the fact that he had not expresseddasire to meet Slovak dignitaries and
that the date of 21 August was particularly sewsiti

6. Following further diplomatic contact, Bigent S6lyom stated that he wished the
visit to go ahead.

7. Bynote verbaleof 21 August 2009, the Ministry of Foreign Affaiof the Slovak
Republic informed the Ambassador of Hungary in Blava (Slovakia) that the Slovak
authorities had decided to refuse President Sélgatry into the territory of the Slovak
Republic on that date for security reasons, on ltheis of Directive 2004/38 and of
provisions of domestic law on the stay of foreigiionals and on the national police.

8. President S6lyom was informed of the teohthat note while en route to Slovakia;
he acknowledged receipt at the border and refrafiroma entering Slovak territory.

9. By note of 24 August 2009, the Hungarathorities argued, in particular, that
Directive 2004/38 could not form a valid legal Isagistifying the refusal of the Slovak



Republic to allow President S6lyom to enter itsitery. They also found that insufficient
reasons were given for the decision to refuse acées those reasons, they considered that
the Slovak Republic had adopted that measure exchref EU law.

10. At a meeting held on 10 September 2008ziecsény (Hungary) the Hungarian and
Slovak Prime Ministers adopted a joint declaratiaintaining their respective positions
regarding the legal aspects of the contested decigihile regretting the circumstances of
President Sélyom’s trip. On that same occasion anonendum was adopted to clarify
certain practical arrangements for future offieiatl unofficial visits to the two countries.

11. By a note of 17 September 2009, the Slauatkorities answered the note of 24
August 2009, stating that, in view of the circumsts of the incident, the application of
Directive 2004/38 was the ‘last chance’ to stopskient Solyom entering the territory of
the Slovak Republic, and that they had not actexhinway contrary to EU law.

12. Meanwhile, on 3 September 2009 the Huagalinister for Foreign Affairs sent a
letter to Mr Barrot, Vice-President of the Europ&ommission, seeking the Commission’s
opinion on the possible breach of EU law by the/&koRepublic.

13. In his reply dated 10 September 2009, dir@ acknowledged that, in accordance
with Directive 2004/38, any restriction of freedaihnmovement must observe the principle
of proportionality, that, under Article 27(2) ofahdirective, it must be based on the
personal conduct of the individual concerned, dmat the person concerned must be
notified, in the manner prescribed in Article 30 tbat directive, of that restriction and

given a full, precise explanation of the reasons. d&tso considered that it was for the
national courts in the first place to consider Veetthe rules of Directive 2004/38 had
been properly applied. He emphasised that everytghassible must be put in hand in order
to avoid any repetition of such situations and estathat he was confident that a
constructive bilateral dialogue between the two Menttates could resolve the dispute.

14.  On 12 October 2009, the Hungarian MinigteiForeign Affairs, acting on behalf of
Hungary, sent a complaint to the President of tlmm@ission, requesting that the
Commission examine whether it was appropriate ttate infringement proceedings
against the Slovak Republic under Article 258 THBUviolation of Article 21 TFEU and
Directive 2004/38.

15. In a letter of 11 December 2009, the Cossian confirmed that ‘Union citizens are
entitled to move and reside freely within the teny of the Member States pursuant to
Article 21 TFEU and Directive 2004/38’. However,ettfCommission pointed out that
‘under international law, the Member States reséhesright to control the access of a
foreign Head of State to their territory, regardle$ whether that Head of State is a Union
citizen’. In its opinion, the Member States of tRaropean Union continue to arrange
official visits through bilateral political chanmsglso that this is not a sphere in which EU
law applies. In the Commission’s opinion, while add of State may indeed decide to visit
another Member State as a private individual unéigicle 21 TFEU and Directive

2004/38, it is evident from the documents attacteedhe complaint of the Hungarian

Minister for Foreign Affairs that Hungary and thio&ak Republic disagree regarding the



private or official nature of the proposed visiheTCommission considered, therefore, that
it was not in a position to find that the SlovakpRblic had failed to observe the provisions
of EU law on the free movement of Union citizengere if the Slovak Republic had been
wrong, in itsnote verbaleof 21 August 2009, to rely on Directive 2004/38 &t
legislation adopted for its implementation in nablaw.

16. On 16 December 2009, the Slovak MinisterHoreign Affairs commented on the
position adopted by the Commission, stating thainf the point of view of the [Slovak

Republic], that means that we are right, that wivendo something we are acting after
proper consideration and we do not complain tcethitee world that someone is infringing
European rules without knowing what we are tallkabgut’. He stressed that ‘it would be a
good thing if Hungary, like us and the Commissionnere to consider this matter closed'.
He then added that Bratislava had the letter flreenGommission as confirmation that his
position was correct.

17.  On 15 March 2010, the Slovak Prime Minishr Fico, responding to an opinion
expressed by President S6lyom on the teachingngukges in primary school, made a
public statement in which he said that ‘in thesewnstances, refusing to allow Mr ...
Solyom to enter the country on 21 August 2009 veespietely justified in our view. In our
opinion, it is even more so now than it was then’.

18. On 30 March 2010, Hungary brought the enatiefore the Commission in
accordance with Article 259 TFEU. On 30 April 20108 Slovak Republic submitted its
observations. Finally, on 12 May 2010, the two MemlStates presented their oral
observations at a hearing arranged by the Commissio

19. Inits reasoned opinion dated 24 June 2BEOCommission considered that Article
21(1) TFEU and Directive 2004/38 do not apply tsitéi made by the head of one Member
State to the territory of another Member State thiadl, in those circumstances, the alleged
infringement is unfounded.

20.  On 8 July 2010 Hungary brought this actibme Slovak Republic contends that the
Court should dismiss the action and order Hungapaty the costs.

21. By order of the President of the Court28f January 2011, the Commission was
given leave to intervene in support of the fornoafer sought by the Slovak Repubilic.

22. The Court heard the oral arguments of ldmngthe Slovak Republic and the
Commission at the hearing held on 1 February 2012.

Il — The main arguments of the parties

23.  The Slovak Republic states, first of #ikat it questions the Court’s jurisdiction to
hear and determine the present dispute, EU laapylying to a situation such as this.



24. By contrast, Hungary, supported by the @@sgion on this point, considers that, the
Member States having undertaken, in accordance Aviible 344 TFEU, not to submit a
dispute concerning the interpretation or applicatf the Treaties to any method of
settlement other than those provided for theréia,Gourt has sole jurisdiction to hear and
determine a dispute between two Member States ooingethe interpretation of EU law.
In particular, a Member State that considers thatleer Member State is in breach of EU
law could either request the Commission to initiafengement proceedings in accordance
with Article 258 TFEU, or bring such an action dilg before the Court pursuant to Article
259 TFEU.

25.  Asto the substance, Hungary makes foonptaints against the Slovak Republic.

26. By its first complaint, Hungary maintaith&t the Slovak Republic infringed Article
21(1) TFEU and Directive 2004/38 when it refusedditent SOlyom entry into its
territory.

27. In order to establish the applicability ) law in this case, Hungary claims, in
particular, that Directive 2004/38 applies to atlzens of the Union, including Heads of
State, and all types of visits, that is to sayhhufticial and private.

28. It adds that, if the European Parliament the Council of the European Union had
wished to make the exercise of freedom of movernentlitional on rules of international
law, they would have made provision to that endhay did, for example, in Article 3(2)(f)
of Council Directive 2003/109/EC of 25 November 30fbncerning the status of third-
country nationals who are long-term resider8s.Nloreover, there are no such rules of
international law governing the entry of a HeadStdte into the territory of another State.
In view of the case-law of the Court according tbickh the EU legislature must respect
international law,4) if such rules existed, Directive 2004/38 would/édaken them into
account. In any case, even assuming that such exlies Hungary considers that their
application must not compromise the effectivenes&d legislation, such as Directive
2004/38, by introducing a derogation regardingpé@ssonal scopeb)

29.  Hungary notes that during their term dfcefthe Heads of Member States are also
citizens of the Union, so that it considers that there fact that international law grants
privileges and immunity to persons performing theies of Head of State in order to
facilitate the performance of those duties imptiegher the cessation nor the suspension of
the rights and duties attached to citizenship & thnion under the Treaty on the
Functioning of the European Union. On the contrafyngary considers that those
privileges and immunities constitute supplementagits for Heads of State which, rather
than limiting the rights and duties associated witizenship of the Union, are additional
thereto.

30. Hungary also maintains that the scopéhefright of every citizen of the Union to

move freely within the Union cannot be given aniesve interpretation, with the result

that that right may be made subject only to thetéitions specified, by way of exception,

by Directive 2004/38. However, those limitationsynhe applied only when the substantive
and procedural conditions laid down in that dinezthave been satisfied.



31. With regard to substantive conditions,ide&t 27(2) of Directive 2004/38 allows
Member States to adopt restrictive public policypaiblic security measures if they are
based exclusively on the personal conduct of thevidual concerned, while observing the
principle of proportionality. Moreover, such restions may be applied only if the conduct
of the person concerned represents a genuine, npresel sufficiently serious threat
affecting one of the fundamental interests of dgcids regards procedural conditions,
Article 30 of the same directive mentions the sa#eds enjoyed by all citizens of the
Union whose right to freedom of movement is limjtembncerning in particular the
notification of the grounds for any restrictive raaee and the remedies available to them.

32.  According to Hungary, the Slovak Repuldited to satisfy either the substantive or
the procedural conditions laid down in DirectiveD2(B8 when refusing Mr Solyom entry
into Slovak territory. First, Mr Solyom did not mesent any threat to any fundamental
interest of society and, in any case, it was digpriionate to refuse access. Secondly, no
notification was sent to Mr S6lyom to inform him tfe grounds for the decision in
guestion and the remedies available to him.

33. Like the Commission, the Slovak Republistfof all states that Mr Sélyom’s
planned visit was public, not private, and thathsemguently, the key question in this
dispute is whether EU law, and in particular Agi@1l TFEU and Directive 2004/38, are
applicable to Heads of State of the Member States.

34. In this connection, the Slovak Republiasiders that, in view of the role of Heads
of State, their movements within the Union fall it the sphere of diplomatic relations
between Member States, as governed by customargrnational law and by
conventions.®) The principle of the conferral of competencesaméirticle 4(1) TEU and
Article 5 TEU excludes bilateral diplomatic relat® between Member States from the
ambit of EU law. That is confirmed, first of ally ICommissiorv Belgium (7) according to
which the Member States retain the right to regutaeir diplomatic relations even after
acceding to the European Union. Moreover, thermiprovision in the Treaties expressly
conferring on the European Union competence toladgudiplomatic relations between
Member States. Next, the Head of State holdingstheereignty of the State he leads, he
may enter another sovereign State only with thieedat knowledge and consent. In that
regard, the Slovak Republic points out that Arti&{8) TEU provides that ‘the Union shall
respect the equality of Member States before tleatigs as well as their national identities’
and that the principle of free movement may noanyg circumstances, lead to a change in
the ambit of the FEU Treaty or of the provisionse€ondary legislation.

35.  With regard to the arguments put forwarddongary on the applicability of EU law
in the present case, the Slovak Republic countexts first, the fact that Directive 2004/38
does not provide for any derogation concerningrntoewement of Heads of State does not
mean that that directive applies to them, the appbn of EU law to Heads of State being
excluded by the Treaties themselves. Second, theaKIRepublic, like the Commission,
challenges the comparison between Directive 200488 Directive 2003/109, for these
two texts deal with different subjects. Third, fhdgments irPoulsen and Diva Navigation
andRackedo not create any obligation requiring the EU d&gure to indicate, for any act
of secondary legislation, the material and perssoape of the Treaties in the context of



international law. Fourth, and lastly, the judgnsecited inRTE and ITR/ Commissiorand
Bogiatzi are relevant only if the competence of the Unismot contested, and that is
precisely not the case here.

36. Moreover, if it were to be accepted thak [|Bw applied in circumstances such as
those of the present case, the Head of State oMmmber State would enjoy privileges
based on that law in another Member State, whikbe@tsame time being protected by the
immunity provided for by international law agairntste applicability of administrative
decisions taken by that State under EU law. Thesegmence would be that a Member
State could neither deny such a person entry istéerritory nor, taking account of his
immunities, subsequently expel him.

37. In any case, even assuming that EU laapdicable in the circumstances of this
case, the Slovak Republic denies having applied k&, and in particular Directive
2004/38. In this connection, it considers thatribe verbaleof 21 August 2009 containing
the reference to Directive 2004/38 formed parthef diplomatic exchanges concerning the
arranging of Mr Solyom’s planned visit, and did tio¢refore constitute a ‘decision’ within
the meaning of that directive. All the more so hesgathat note was written, not by a police
officer in the border control service but by thenidiry of Foreign Affairs, that is to say, a
body which clearly does not have power to adophsudecision under Directive 2004/38
and the relevant national rules. Moreover, far flmemg addressed to Mr Sélyom, that note
was sent by diplomatic channels to Hungary.

38. The Slovak Republic also maintains that timfortunate wording and the legally
irrelevant reference to Directive 2004/38 in thate verbaleof 21 August 2009 do not
determine the material application of that direette the present case. According to that
Member State, the reference to the directive in tlode, intended to draw to the attention
of the Hungarian authorities a potential thregtublic security, was inappropriate.

39. By its second complaint, Hungary clainet there is a risk that the Slovak Republic
may, in the future, repeat the infringement of édi 3 TEU, Article 21 TFEU and
Directive 2004/38. In its view, that there is swuchisk is confirmed by several statements
made by the Slovak authorities — including, in icatér, those of the Slovak Minister for
Foreign Affairs of 16 December 2009 and of the SloPrime Minister of 15 March 2010
— to the effect that their conduct in regard to Bresident of Hungary did not infringe EU
law.

40.  Since it denies any infringement of EU ,laasentially on the grounds that the latter
is not applicable to the present case, the SloveguBlic considers that the logical
consequence is that there is no risk of any repetitn any case, the second complaint is
based purely on the possible future conduct of $tmvak authorities. Moreover, the
evidence invoked by Hungary in support of that ctaimp consists of statements made
after the note of 21 August 2009, and to take th@maccount in the present proceedings
would infringe the Slovak Republic’'s rights of defe. Finally, referring to a marked
improvement in relations between the two MembeteSta the period after the events in
guestion, the Slovak Republic dismisses the pdagilmf any similar misunderstanding
recurring in the future.



41. By its third complaint, Hungary claims rmtly that the practice adopted by the
Slovak authorities was contrary to Directive 20@4/But that the very fact of basing the
note verbaleof 21 August 2009 on that directive is covered iy toncept of the abuse of
rights as defined by the case-law of the Courtp@nticular the judgment iEmsland-
Starkg. (8) In reality, those authorities made use of thedative to pursue political aims.

42.  According to Hungary, resorting to EU laworder to express political hostility by
means of measures restricting the free movementitidens is contrary to the most
fundamental values of the European Union. Similatlis not possible to invoke the public
policy or public security mentioned in Directive@d38 in order to pursue political aims.
Hungary adds that, if such conduct were to be demed compatible with EU law, there
would be nothing to prevent the other Member Statas settling their bilateral disputes
in the future by invoking EU law, which is cleadgntrary to the objectives of that law.

43.  The Slovak Republic replies that there heen no wrongful application of EU law,
for that law does not apply to the present case.

44. In any event, according to the case-lathefCourt (in particulafEmsland-Starke
the finding of an abuse of rights would require éxéstence of two elements, namely, an
objective element consisting in the use of EU lagisn for purposes other than those
intended, and a subjective element relating todiesire to obtain an advantage resulting
from EU law by atrtificially creating the necessamynditions to achieve it. The Slovak
Republic denies that these two elements are prasémits case, for EU law does not apply
and it had no intention of obtaining any advantage.

45. By its fourth and final complaint, Hungamyaintains that, if the Court were to

decide that the rules of international law applythe present case, and not EU law, it
should then specify the personal scope of thossrin order to clarify the limits to the

application of Article 21 TFEU and Directive 2008/80 far as bilateral relations between
Member States are concerned. In particular, thetGhwuld specify whether those limits
concern only Heads of State, or whether they afgalyato other categories of Union

citizens.

46. The Slovak Republic considers that thestjoe of the persons, other than Heads of
State, who may avoid the application of Article PEEU and Directive 2004/38 has no
influence on the resolution of the dispute.

Il — Assessment

47.  First, | would point out that, in my opni, the Court certainly has jurisdiction to
hear and determine this action for infringemerdsmuch as the dispute between Hungary
and the Slovak Republic is indeed based on anel@gringement of EU law. The Court
is requested, in this action, to determine the dighificance of the rules on citizenship of
the Union and, in particular, to decide whetheriead of State of a Member State may be
regarded as a citizen of the Union in his publiovzements in other Member States. It is in
accordance with Article 344 TFEU that the disputetie interpretation and application of
the Treaty on the Functioning of the European Urdoncerning citizenship of the Union



should be settled by the Court by means of onehefgrocedures provided for in that
Treaty, in this case Article 259 TFEU.

48.  With regard to the substance, | wouldchatdtart point out that, having regard to the
objective circumstances of Mr S6lyom’s proposedtyves indicated by the observations
submitted to the Commission, that visit must bess#a as being public in nature. It is
common ground that Mr Solyom intended to go tottiven of Komérno in order to attend
the inauguration of a symbolic monument linkedhe history of the Hungarian State, and
that he was to give a speech on that occasion.eTiseitherefore, no question here of a
purely private visit, or even of a visit made inodg, since the Slovak authorities had been
notified several times of this visit through diplatit channels.

49.  Consequently, it was indeed in the perforoe of his duties as the President of
Hungary, and not simply as a citizen of the Uniiat Mr Sélyom wished to visit the town
of Komarno.

50.  While the movement of citizens of the Unbetween Member States is governed by
EU law, and in particular by Article 21 TFEU andr&itive 2004/38, the same does not
apply to visits to Member States by Heads of State.

51.  As stated in Article 5(2) TEU, ‘[u]nderetiprinciple of conferral, the Union shall act

only within the limits of the competences confertgzbn it by the Member States in the

Treaties to attain the objectives set out thel@mpetences not conferred upon the Union
in the Treaties remain with the Member Stated)'. The Treaties being silent on the

guestion of access for Heads of State to the aeyriif Member States, | conclude that this
is a competence reserved for the Member States.

52.  Moreover, | note that, in its judgmentGommissiornv Belgiumthe Court pointed
out, in connection with the 1961 Vienna Conventithat it ‘is a public international law
convention concluded by the Member States and nemi&r Stateacting in the exercise
of their powers as regards diplomatic relatidi@s0)] (11) and that ‘in principle it
concerns bilateral relations between Statd®) Consequently, the sphere of diplomatic
relations remains within the purview of the Memb8tates, in accordance with
international law. In my opinion, the same appliesegard to travel by the heads of State
of Member States, including their entry into theritery of other Member States, in
circumstances such as those in question here.

53. 1 do not agree with the idea put forwaydHungary that the status of citizen of the
Union and the resulting rights and obligations $tiqurevail over the status enjoyed by
Heads of State of the Member States, so that tier lmust always enjoy freedom of
movement within the Union. Such an extensive imtggiion of what is meant by
citizenship of the Union would ultimately extene ttompetences of the Union in a manner
incompatible with the principle of the conferraladmpetences.

54.  Moreover, that is a view that ignores specific character of the position of Heads
of State, which lies essentially in their capacity the supreme organ of the State,
representing, personifying and committing the Sttenternational level1Q) In other



words, that special position implies that, wheneaél of State travels on a public visit, he
can never do so on an entirely personal basis farsas it is primarily the community he
represents that is welcomed by the State recehiimg

55.  While there is at present no internatioo@hvention intended to give a general
definition of the status of Heads of State in in&tional law, and in particular the question
of their entry into State territory, the fact nebeless remains that, under international law,
Heads of State undeniably enjoy a position thanetaie compared to any other, and
certainly not to that of a citizen wishing to makeurely private visit to another State.

56. The special treatment afforded by inteomatl law to Heads of State is derived
largely from international custom and, to a lessgtent, concerning certain particular
aspects, from international conventiorisl)( That special treatment concerns the
protection, facilities, privileges and immunity acded them.X5)

57. In my view, the status of the highest espntative of the State, which is that of
Head of State, and the principle of the soveremmbty of States militate in favour of the
opposite proposition to that supported by Hungagmely, that visits by Heads of State
within the Member States of the Union depend orctiresent of the host Stateg| and the
detailed conditions defined by the latter withire tframework of its competence, and
cannot be understood in terms of freedom of movémen

58. That said, as in the case of any competeeserved for them, the Member States
should not exercise their diplomatic competenca imanner that might lead to a lasting
break in diplomatic relations between two Membext&t. Such a break would, in fact, be
incompatible with the integration process aimedratting, in the words of the preamble to
the EU Treaty, ‘an ever closer union among the [@sopf Europe’ and would constitute a
barrier to the attainment of the essential objestiof the Union, including the aim of
promoting peace.

59.  Only a situation of persistent paralysigliplomatic relations between two Member
States, contrary to their commitment to maintaindyoeighbourly relations consubstantial
with their decision to join the Union, would be eogd by EU law, if only because, in
accordance with the last paragraph of Article 4[BY, Member States must refrain from
any measure that could jeopardise the attainmethieof/nion’s objectives.

60. We are obviously not dealing with suchitaasion here, as is evident, for instance,
from the meeting between the Hungarian and SlovakePMinisters 17) on 10 September
2009, that is to say, a few days after the incidgvihg rise to the present proceedings. On
that occasion, they also reiterated their commitntenrespecting and applying all the
articles of the Treaty on Good-neighbourly Relagi@nd Friendly Cooperation between
Hungary and the Slovak Republic, signed in Parid®March 1995.18)

61. EU law not, therefore, being intendeddwegn the incident occurring on 21 August
2009, | consider that there can be no finding oinimgement of Article 259 TFEU.



62. Examination of the complaint that the @loRepublic committed an abuse of rights
by relying, in particular, on Directive 2004/38 its note verbaleof 21 August 2009 in
order to refuse to allow President S6lyom accessstterritory cannot, in my view, alter
that conclusion.

63.  The position of the Slovak Republic is sistent on that point. It acknowledges that
the reference to Directive 2004/38 in tinate verbalevas inappropriate, with which | can
only agree, in view of the foregoing consideratiddsvertheless, | cannot deduce that this
constitutes an abuse of rights within the meanihghe case-law of the Court, which
requires the presence of both an objective andj@aive element.19)

64. It is evident from the observations subeditto the Court that, for the Slovak
Republic, after a number of attempts through digbenchannels to express its disapproval
of Mr Sélyom’s proposed visit on a date that Mem8tate regarded as sensitive, thide
verbalewas the last resort. It seems that considerationserning public security gave rise
to the reference to Directive 2004/38 in that n{26) In so far as such considerations are
mentioned in that directive, in particular in thestf subparagraph of Article 27(2), and as
Mr Solyom’s proposed visit could reasonably, haviegard to the political context of that
visit, prompt an assessment of public securitys;iskdoes not seem to me to be proved
that, in referring to Directive 2004/38 in tinete verbaleof 21 August 2009, the Slovak
Republic committed an abuse of rights.

65. Finally, in response to the last complaimade by Hungary, | would say that,

inasmuch as the present dispute concerns onlyisiteof’a Head of State, there is no need,
in the present proceedings, to examine further wimatposition of citizens of the Union

performing other official duties would be.

IV — Conclusion

66. In the light of the foregoing consideratd propose that the Court should:

- dismiss the application;

- order Hungary to pay the costs.

1 — Original language: French.

2—0J 2004 L 158, p. 77, and corrigenda OJ 20024, @. 35, and OJ 2005 L 197, p. 34.

3-0J 2004 L 16, p. 44.



4 — In this connection Hungary cites Case C-286780Isen and Diva Navigatiof1992]

ECR 1-6019, paragraph 9, and Case C-16R86ke[1998] ECR 1-3655, paragraph
45,

5— Hungary relies on Joined Cases C-241/91 P am#g4291 P RTE and ITPv
Commission[1995] ECR 1-743, paragraph 84, and Case C-30B0giatzi [2009]
ECR 1-10185, paragraph 19, in which the Court rullkedt ‘the provisions of an
agreement concluded prior to entry into force @& Wfreaty or prior to a Member
State’s accession cannot be relied on in intra-Conity relations’. That Member

State contends that that opinion is equally validdgard to the rules of customary
international law.

6 — The Slovak Republic refers in particular to Yienna Convention of 18 April 1961 on
Diplomatic Relations (‘the Vienna Convention’), th@eenna Convention of 24 April
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