
should crimes committed in the course of 
history that are comparable to genocide, 
crimes against humanity or war crimes be 
referred to as such, whatever the label used 
at the time?180 this is the question i want to 
examine below. let us compare the prob-
lems of labelling historical crimes with his-
torical and recent concepts, respectively.181

Historical concepts for historical 
crimes

“historical concepts” are terms used to de-
scribe practices by the contemporaries of 
these practices. scholars can defend the 
use of historical concepts with the argu-
ment that many practices deemed inadmis-
sible today (such as slavery, human sacri-
fice, heritage destruction, racism, censor-
ship, etc.) were accepted as rather normal 
and sometimes even as morally and legally 
right in some periods of the past. Arguably, 
then, it would be unfaithful to the sources, 
misleading and even anachronistic to use 
the present, accusatory labels to describe 
them. this would mean, for example, that 
one should not call the crimes committed 
during the crusades crimes against hu-
manity (even if a present observer would 
have good reason to qualify some of these 
crimes as such), for such a concept was 
nonexistent at the time. A radical variant of 
the latter is the view that not only recent la-
bels should be avoided but even any moral 
judgments of past crimes.

this argument, however, can be coun-
tered with several objections. First, diverg-
ing judgments. it is well known that parties 
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involved in violent conflicts label these conflicts differently. And different terms imply different 
moral judgments, as isaiah berlin showed long ago:

in describing what occurred i can say that so many million men were brutally done to 
death; or alternatively, that they perished; laid down their lives; were massacred; or sim-
ply, that the population . . . was reduced, or that its average age was lowered; or that many 
men lost their lives. none of these descriptions of what took place is wholly neutral: all 
carry moral implications . . . the use of neutral language (“himmler caused many per-
sons to be asphyxiated”) conveys its own ethical tone.182

in 2000, for example, the council of europe reported that the war of 1992–1995 in bosnia and 
herzegovina was referred to as “aggression” in bosniac history textbooks, a “civil war” in serbian 
history textbooks and a “war of liberation” in croatian history textbooks.183

Second, euphemistic judgments. the opinions of contemporaries about such crimes usually di-
verge. on the one hand, at least some of the groups of contemporaries perceived as normal his-
torical acts that would today be considered criminal – and it would be interesting to study this so-
called normality and its context in contrast to the present-day situation. on the other hand, some 
groups of contemporaries did condemn the acts deemed criminal today and, in the process, 
invoked existing principles of humanity in defence of the victims, even if these principles were 
not as formalised as today. Almost certainly, a general, let alone unanimous, perception of acts 
deemed criminal today as “normal” was rare. nevertheless, serious crimes from the past often 
received names which were perceived as euphemistic, even for many of those directly involved: 
“uprising” for “civil war” (the nationalists in their conflict with the republicans in spain from 1936 
to 1939), “final solution” for “extermination” (nazi Germany toward the Jews), “police actions 
leading to excesses” for “war leading to war crimes” (the netherlands fighting indonesia’s inde-
pendence from 1945 to 1949), and “order-keeping operation” for “colonial war” (france in Algeria 
during the independence struggle from 1954 to 1962).184 if the euphemisms were taken at face 
value, they could have serious consequences: soft expressions (police actions, order-keeping 
operations) do not have an imprescriptible character, whereas strong ones (war crimes) do.

Third, politically inspired judgments. A variant of the argument in favour of the use of historical con-
cepts is politically inspired. Political leaders and pressure groups may take the view that the past is 
unique and that therefore crimes from the past are incomparable to those in the present and that 
both deserve their own labels. this view is often inspired by a strong desire to avoid unfavourable 
historical parallels.185 clearly, postulating complete incomparability over time is often self-serving. 
it is also radical: whoever takes such a position makes historical scholarship impossible.

such are the objections against the use of historical concepts to label historical crimes. let us 
now examine the other side.
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Recent concepts for historical crimes

the use of recent concepts can be defended with two arguments. first, compared to the relative 
arbitrariness with which many of the historical terms are used, legal concepts such as geno-
cide, crimes against humanity and war crimes are defined very precisely. second, many con-
cepts are created long after the realities they describe. As hans reichenbach and Karl Popper, 
among others, have shown, the context of discovery is different from the context of justification. 
Popper spoke about theories, but it is no different for concepts: concepts that were created in 
one (legal) context can often be used in another (historical) context in a scientifically justifiable 
way. Malicious intentions, criminal premeditation, widespread or systematic attacks on civilian 
populations, mass killings, inhuman policies and other essential ingredients of gross crimes are 
phenomena pertaining to all times. therefore, there is no intrinsic reason why present labels 
could not serve for past crimes.

the 1948 Genocide convention itself acknowledges that genocide was a crime that occurred 
throughout history, because its preamble reads: “Recognising that at all periods of history gen-
ocide has inflicted great losses on humanity and [b]eing convinced that, in order to liberate man-
kind from such an odious scourge, international co-operation is required.”186 indeed, the holo-
caust of 1939–1945 has officially been called a genocide since the adoption of the Genocide con-
vention.187 nobody can protest in earnest against this case of retroactive labelling because the 
Genocide convention was drafted precisely with the nazi atrocities in the minds of the drafters. 
from 1975, the Armenian massacres of 1915 were also increasingly called a genocide and not 
only because they seemed to fit the 1948 definition so well but also because the inventor of the 
genocide concept, the Polish-Jewish lawyer raphael lemkin, developed the idea behind it when 
in the 1920s he learnt about the Armenian massacres. how sensitive this issue is may be in-
ferred from the following incident. A united nations photo exhibition on the 1994 rwandan geno-
cide, which was scheduled to open in April 2007, was dismantled because of turkish objections 
to a reference which read: “during World War i, a million Armenians were murdered in turkey.” 
the reference was intended to explain the connection between the Armenian massacres and 
lemkin’s concept of “genocide”. Although the words “in turkey” were removed after diplomatic 
consultations, the exhibition was postponed.188

other massacres were also labelled as genocide in a 1985 united nations document, the so-
called Whitaker Report:

the nazi aberration has unfortunately not been the only case of genocide in the twentieth 
century. Among other examples which can be cited as qualifying are the German massa-
cre of hereros in 1904, the ottoman massacre of Armenians in 1915–1916, the ukrain-
ian pogrom of Jews in 1919, the tutsi massacre of hutu in burundi in 1965 and 1972, 
the Paraguayan massacre of Ache indians prior to 1974, the Khmer rouge massacre in 
Kampuchea between 1975 and 1978, and the contemporary iranian killings of baha’is. 189

several objections have been launched against the use of recent concepts. First, the arbitrary 
or limited character of unofficial recent concepts and definitions. if historical concepts can be ar-
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bitrary or limited, so can recent ones. sometimes, scholars use concepts different from court-
sanctioned labels. in 2001, for example, the international criminal tribunal for the former yu-
goslavia ruled that the mass murder of July 1995 in srebrenica was a genocide. despite the fact 
that the historians from the netherlands institute for War documentation repeatedly used this 
judgment in their 2002 report about the srebrenica events (but without mentioning even once 
that the tribunal had called them a genocide), they labelled it a “mass murder” for reasons of 
neutrality. this was unconvincing because a mass murder, however terrible, is different from a 
genocide. After 2002, the tribunal kept calling the srebrenica murders a genocide in many new 
verdicts, which were confirmed by a judgment of the international court of Justice in 2007.190

obviously, such conceptual problems also penetrate definitions. twenty years ago, frank chalk 
and Kurt Jonassohn coordinated a study of 20 genocides in history. As one of the first works of 
its kind, it became a strong study but it had one major flaw: the authors did not adopt the united 
nations definition of genocide to identify the historical cases of genocide; instead, they developed 
a broader definition of their own.191 even if it is true that the official definitions of genocide and 
similar concepts are controversial and partially the product of compromise, often obtained after 
long years of diplomacy, it is difficult to defend the use of recent concepts for historical crimes if 
scholars apply their own working definitions. historians can certainly deviate from official con-
cepts and definitions, but they should convincingly justify why their alternative is better. even if 
their justification succeeds, they pay the price of lowering the comparability of their work.

Second, difficult categorisation. official definitions of genocide, crimes against humanity, and war 
crimes are precise, but also detailed. this complicates the task of proving beyond reasonable 
doubt the facts for each of the elements of the definition. if a crime transforms from a mass mur-
der into, for example, a genocide, the burden of proof becomes more severe. this is the reason 
why almost without exception all genocides, also historical ones, provoke acrimonious debates 
about crucial aspects of the crime such as victim group types, chains of command and perpe-
trator intent and motives as inferred from the planning and scale of the crime. An example is the 
holodomor (“death from hunger”), the famine of 1932–1933 which was called a genocide by the 
ukrainian government of Viktor yushchenko in 2008. that same year, however, the european 
Parliament labelled it a crime against humanity, not a genocide. in 2010, the succeeding presi-
dent, Viktor yanukovych, declared in the Parliamentary Assembly of the council of europe that 
the holodomor had affected many nationalities and ethnic groups, and that therefore it was not 
fair to label it a genocide. the president was promptly sued for defamation.192 

similar problems arise when we label practices as “crimes against humanity” and “war crimes” 
(both concepts having entered into international criminal law in 1945). in a rare study from 1997 
about the impunity of perpetrators of violations of economic, social and cultural rights, the united 
nations commission on human rights explored four, of what it called, “historical precedents” 
of such violations: apartheid, slavery, the looting of cultural heritage and colonisation. the rap-
porteur of the study even called these precedents “crimes against humanity”.193 it is interest-
ing to look at when these four precedents were labelled as crime categories for the first time. 
the united nations called apartheid a subcategory of “crimes against humanity” in 1966. As to 
the second precedent, the international criminal court statute determined that enslavement (a 
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summary name for slavery and slave trade) was a subcategory of “crimes against humanity” in 
1998.194 As to the third precedent, one extreme variant of the looting of cultural heritage, the de-
struction of historic monuments, if carried out without overriding military necessity, was called 
a war crime in the two 1977 Protocols Additional to the Geneva conventions. in 1998 the interna-
tional criminal court saw this destruction also as a form of persecution, which is a subcategory 
of “crimes against humanity”.195 the first judgment in this regard (by the international criminal 
tribunal for the former yugoslavia) was pronounced in 2006.196 As to the last precedent, many 
forms of colonisation were accompanied by acts that would doubtlessly be called crimes against 
humanity today. King leopold ii’s congo free state (1885–1908) is an example. in some cases, 
colonisation even led to war crimes (during ruthless campaigns for expansion) or genocide (as 
with the massacre of hereros in German south-West Africa, present-day namibia, in 1904).197 
thus, it is indeed defensible to categorise some types of these four “historical precedents” as 
crimes against humanity. in addition, some types may fall under two or three labels: “destroying 
historic monuments” can also be a war crime and “colonial punitive expeditions” (if they meet 
strict conditions) a war crime or genocide.

Third, shifting categorisation. labels can shift. in 1992, the united nations General Assembly 
called “ethnic cleansing” a form of genocide, but in 2007, the international court of Justice de-
clared that ethnic cleansing was not a crime, but a policy that could include genocide.198 such 
examples are rare at the international level but rather common when they become the object of 
national party politics (as the ukrainian example has shown).

Fourth, complex case law. like categorising, judging concrete cases can be quite complex. in 
2008, for example, the Grand chamber of the european court of human rights ruled (11 to 6) 
that the 1994 conviction of a retired military officer for crimes against humanity for quelling a 
riot during the hungarian revolution of october 1956 was unjustified. on the one hand, it was 
not shown that the act of this officer formed part of a widespread attack on the civilian popula-
tion; on the other it was proven that at least one of the victims was a combatant. therefore, the 
officer could not have foreseen that his orders and shots constituted a crime against humanity.199 
Also in 2008, a chamber of the european court of human rights controversially ruled (4 to 3) 
that a punitive military operation by soviet partisans in Mazie bati, latvia, in May 1944 could not 
be called a war crime. the case was referred to the court’s Grand chamber, which in May 2010 
reversed the ruling by judging (14 to 3) that it had indeed been a war crime and that the rule “no 
punishment without law” had not been violated.200

Fifth, challenges to categorisation. in october 2008, Judge baltasar Garzón attempted to initiate 
a case against franco and his generals for crimes against humanity during the civil war and the 
early period of the ensuing dictatorship (1936–1952). he maintained that he was permitted to 
investigate these crimes against humanity because they had no statute of limitations. A month 
later, however, judges from the spanish high court forced Garzón to drop the case with the ar-
guments that the alleged perpetrators were dead and that the crimes were covered by an am-
nesty passed in 1977. Garzón’s decision not to apply this amnesty law, however, was support-
ed by international treaty and customary law, which impose on states a duty to investigate the 
worst international crimes, including crimes against humanity. in 2008, for example, the unit-



historein

V
o

l
u

M
e

 11 (2011)

65

ed nations human rights committee called on spain to repeal the amnesty law and to ensure 
that domestic courts did not apply limitation periods to crimes against humanity. in May 2010, 
the General council of the Judiciary suspended Garzón from duty for the duration of his trial for 
abuse of power before the supreme court.201

Sixth, politically inspired categorisation. As the use of the term genocide expresses the strong-
est possible condemnation of a crime, victim groups and their spokespersons are eager to use 
“genocide” as a trump card. recently, a judge called the massacre of about 300 students at in the 
tlatelolco district of Mexico city in october 1968 a genocide, but it is difficult to see how students 
fall under one of the four groups (national, ethnic, racial, religious) mentioned in the 1948 geno-
cide definition. this judgment was overruled.202 to give another example: some define slavery 
inaccurately as a genocide or a “black holocaust”, but the slave traders’ intent was not to destroy 
the slaves but to exploit them as cheap labour.203 in a french legal case from 2005, the terms 
crimes against humanity and genocide were confused. the collective of Antilleans, Guyanese 
and réunionnais (collectif doM) sued historian olivier Pétré-Grenouilleau in Paris because he 
allegedly denied in an interview that the slave trade was a crime against humanity – whereas 
the 2001 taubira law had given it this status. in the interview, however, Pétré-Grenouilleau had 
said that the slave trade was a crime against humanity but not a genocide. observers thought 
that the real motive behind the accusation was Pétré-Grenouilleau’s 2004 book Les Traites né-
grières: Essai d’histoire globale [the black slave trade: an essay in global history], which viewed 
the slave trade as a phenomenon lasting thirteen centuries on five continents, of which the eu-
ropean slave trade (1500–1900) was but one part. the charges were dropped in 2006.204

Seventh, penalisation for deviant categorisation. not only in france (as in the case of the taubira 
law) but also elsewhere – in countries as diverse as russia and rwanda – so-called “memory 
laws” are regularly adopted, laws that seek to define the collective memory on a controversial 
historical subject by prescribing how people ought to think about certain historical episodes and 
by criminalising the denial of imprescriptible crimes (such as the Armenian genocide, the holo-
caust or the rwandan genocide). Article 19, a nongovernmental organisation, aptly formulated 
why such laws ought to be rejected:

Memory laws too often end up elevating history to dogma . . . such laws are both unnec-
essary – since generic hate speech laws already prohibit incitement to hatred – and open 
to abuse to stifle legitimate historical debate and research . . . [b]ecause they are open 
to abuse, the risk of disproportionate harm to freedom of expression is significant . . . 
it is very clear that international law protects merely offensive, as opposed to harmful, 
speech.205

states should prohibit the public condoning, denying or grossly trivialising of genocide, crimes 
against humanity and war crimes only when they are forms of hate speech (that is, according 
to the united nations, any advocacy of national, racial or religious hatred that at the same time 
constitutes incitement to discrimination, hostility or violence).206 in practice, most of the public 
condoning, denying or grossly trivialising of these grave crimes does not meet the incitement 
standard.207
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the debate about the use of recent concepts for historical crimes implies that historians should 
develop a position vis-à-vis others who label crimes: politicians, legislators and judges. Politi-
cians should not prescribe how history is written and therefore historians can neglect political 
views in principle (though often not in practice).208 When laws are adopted, historians should 
obey them, but this does not exclude the possibility to protest against national “memory laws” 
that again want to command a “correct” reading of history. in hate-speech matters, historians 
should defend the narrow universal standard laid down in article 20.2 of the international cov-
enant on civil and Political rights. When judges are independent (and most international and 
many national judges are), their decisions have to be reckoned with. deviation from the concepts 
used by these judges can only be justified through a better alternative.

Conclusion

Given all of the above arguments and positions, balancing historical against recent concepts is 
not easy, although some tentative guidelines can be given. to begin with, historians should al-
ways mention the historical concepts, that is, how certain crimes were named by different par-
ties at the time of their occurrence, and discuss the meaning of such names. readers can then 
judge for themselves if and why the author prefers to deviate from the historical vocabulary. fur-
thermore, it was clearly shown that the use of recent concepts is not necessarily anachronistic 
and often plainly better. in addition, if one rejects historical concepts and uses recent concepts 
instead, it is permissible, though often confusing, to develop one’s own definitions for concepts 
that have already been defined under international law (as many scholars have done for the gen-
ocide concept). to be sure, scholars and others retain the right not to adopt labels defined under 
international law for historical practices. they should, however, explain why their alternative la-
bel or definition is superior. in cases where the victims or perpetrators of these crimes are still 
alive, it is not recommended that historians define the nature of a given crime differently from 
international courts, with their elevated standards of evidence and huge research departments. 
in cases where all the victims and perpetrators of these crimes are dead, the use of either his-
torical or recent concepts has to be painstakingly justified.209
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