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J.S. VERMA, J.(for Venkatachaliah,C J.|" hinself and Ray, J.)-

"W have just enough religion to nake us hate,
but not enough to nake us | ove one another."
Jonat han Swi ft

Swam Vi vekananda sai d:

"Religion is not in doctrines, in dognmas, nor

inintellectual argunentation; it is being and

becoming, it is realisation.”
This thought comes to mind as we contenplate the roots of
this controversy. GCenesis of this dispute is traceable to
erosi on of some fundanental values of the plural commtnents
of our polity.
2. The constitutional wvalidity of the Acquisition of
Certain Area at Ayodhya Act, 1993 (No. 33 of 1993)
(hereinafter referred to as ’'Act No. 33 of 1993 or ’'the
Act’) and the maintainability of Special Reference No. 1 of
1993 (hereinafter referred to as "the Special Reference")
nmade by the President of India under Article 143(1) of the
Constitution of India are the questions for-decision herein
The background in which these questions are to be -answered
is contained in the facts stated in the Wite  Paper on
Ayodhya, February 1993, issued by the Governnent of India.
3. Certain undisputed facts energing at the hearing may
al so have rel evance for this purpose. These questions are
answered on this basis, eschewing facts which are in the
area of controversy and have yet to be adjudicated.

Backgr ound

4. The Bill was introduced in Parlianment |leading to the
above enactment and the said Reference to this Court —was
nmade in the historical background set out in the Wite
Paper. Indeed, the two sinultaneous acts are an indication
of the legislative intent for enactnent of the statute, the
Ref erence being made as a part of the sanme exercise with a

view to effectuate the purpose of the enactnent. This is
how t hey have to be vi ewed.
5. The 'Overview at the commencenent of the Wiite Paper

in Chapter 1 states thus:
" 1.1 Ayodhya situated in the north of India
is atownship in D strict Faizabad of Utar
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Pr adesh. It has long been a place of holy
pi | gri mage because of its nention in the epic
Ramayana as the place of birth of Sri Ram
The structure comonly known as Ram Janma
Bhoom -Babri Masjid was erected as a nmobsque by
one Mr Baqgi in Ayodhya in 1528 AD. It is
clainmed by sone sections that it was built at
the site believed to be the birthspot of Sri
Ram where a tenple had stood earlier. Thi s
resulted in a | ong-standing dispute.

1.2 The controversy entered a new phase with
the placing of idols in the disputed structure
i n Decenber 1949. The prenises were attached
under Section 145 of the Code of Crimna

Procedur e: CGuwvil suits were filed shortly
t hereafter. Interim orders in these civi
suits restrained the parties fromrenmoving the
idols or interfering with their worship. In
379
effect, therefore, from Decenmber 1949 till 6-
12-1992 the structure had not been used as a
nosque. "

6. The novenent to construct a Ram Tenple at the site of

the disputed structure gathered nomentumin recent vyears
which becane a natter of great controversy and a source of

t ensi on. This led to several parleys the details of which
are not very material for the present purpose. These
parleys involving the Vishwa H ndu Parishad (VHP) and the
Al India Babri Msjid Action Conmittee (A BVAC), however

failed to resolve the dispute.~ A new di nension was added to
the canpaign for construction of the tenple wth the
formati on of the Government in Utar Pradesh in June 1991 by
t he Bhartiya Janata Party (BJP) ~which decl ared its
conmtment to the construction of the tenple and took
certain steps Ilike the acquisition of land adjoining the
di sputed structure while | eaving out the disputed structure
itself from the acquisition. The focus of the tenple
construction novenent from OCctober 1991 was to start
construction of the tenple by way of kar sewa on the |and
acquired by the Governnment of Utar Pradesh while |eaving
the disputed structure intact. This attenpt did not succeed
and there was litigation in the Allahabad Hgh Court as well
as in this Court. There was a call for resunption of Kkar
sewa from 6-12-1992 and the announcenment nmade by the
organi sers was for a synmbolic kar sewa w t hout violation of
the court orders including those made in ‘the proceedings
pending in this Court. 1In spite of initial reports from
Ayodhya on 6-12-1992 indicating an air of normalcy, around
mdday a crowd addressed by |eaders of BJP, VHP, ~etc.,
clinmbed the Ram Janma Bhum -Babri Masjid (RIMBM structure
and started danaging the dones. Wthin a short tine, the
entire structure was denolished and razed to the 'ground.
Indeed, it was an act of "national shanme". VWhat.  was
denol i shed was not merely an ancient structure; but the
faith of the mnorities in the sense of justice and fairplay
of mpjority. It shook their faith in the rule of law and
constitutional processes. A five-hundred-year-old structure
whi ch was def encel ess and whose safety was a sacred trust in
the hands of the State CGovernnent was denoli shed.
7. After referring to the details on this tragedy, the
White Paper in Chapter 1 on 'Overview concludes thus:
"1.35 The demolition of the Ram Janna Bhoom -
Babri Masjid structure at Ayodhya on 6-12-1992
was a nost repr ehensi bl e act . The
perpetrators of this deed struck not only
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against a place of worship, but also at the
principles of secularism denocracy and the
rule of law enshrined in our Constitution. 1In
a nove as sudden as it was shameful, a few
t housand peopl e managed to out r age t he
sentiments of mllions of Indians of al
comuni ti es who have reacted to this incident
wi t h angui sh and di smay.

1.36 Wiat happened on 6-12-1992 was not a
failure of the systemas a whole, nor of the
wi sdom inherent in India s Constitution, nor
yet of the power of tolerance, brotherhood and
conpassion  that has so vividly inforned the

life of independent |India. It was, t he
Suprene Court
380

observed on that day, 'a great pity that a
constitutionally elected Governnent could not
discharge its duties ina matter of this
sensitiveness and nmagnitude’. Commitnents to
the Court ~and Constitution, pl edges to
Parliament~ and the people, were sinply cast

asi de. Therein lay the failure, therein the
betrayal .
1.37/ Today India seeks to heal, and not

reopen its wounds; to |look forward with hope,
and ' not backwards with fear; to reconcile
reason. with faith. Above all, India is
determi ned to press ahead with the Nationa

Agenda, undeterred by aberrations.”

8. It may be nentioned that a structure called the Ram
Chabutra stood on the disputed site within the courtyard of
the disputed structure. This structure also was denpolished
on 6-12-1992 (Appendix-V to the Wiite Paper). Worship of
the idols installed on the Ram Chabutra by H ndu devotees in
general, it appears, had been performed for a considerable
period of tine without any objection by the Muslins to its
worship at that place, prior to the shifting of the /idols
fromthe Ram Chabutra to the di sputed structure in Decenber
1949. As a result of denolition of Ram Chabutra also on 6-
12-1992, the worship by H ndus in general even at that place
was interrupted. Thereafter, the worship of idols is being
perfornmed only by a priest nom nated for the purpose wi thout
access to the public.

9. A brief reference to certain suits in this connection
may now be made. In 1950, two suits were filed by sone
Hi ndus; in one of these suits in January 1950, “the tria

court passed interimorders whereby the idols  remained at
the place where they were installed in Decenber. 1949 and
their puja by the Hi ndus continued. The interimorder was
confirmed by the High Court in April 1955. On 1-2-1986, the
District Judge ordered the opening of the lock placed on a
grill leading to the sanctum sanctorum of the shrine in the
di sputed structure and permtted puja by the H ndu devotees.
In 1959, a suit was filed by the Nirnmohi Akhara claimng
title to the disputed structure. In 1981, another suit was
filed claimng title to the disputed structure by the Sunn

Central Wakf Board. [In 1989, Deoki Nandan Agarwal, as the
next friend of the Deity filed a title suit in respect of
the disputed structure. In 1989, the aforenentioned suits
were transferred to the Allahabad H gh Court and were
ordered to be heard together. On 14-8-1989, the Hi gh Court
ordered the nmintenance of status quo in respect of the
di sputed structure (Appendix-1to the Wite Paper). As
earlier mentioned, it is stated in para 1.2 of the VWi te
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Paper that:

“....interim orders in these civil suits
restrained the parties fromrenoving the idols
or interfering with their worship. 1In effect,
therefore, from Decenber 1949 till 6-12-1992

the structure had not been used as a nobsque.”
10. Prior to Decenber 1949 when the idols were shifted into
the disputed structure fromthe Ram Chabutra, worship by
H ndu devotees at the Ram Chabutra for a long tine wthout

any objection fromMislins is also beyond controversy. A
controversy, however, is raised about use of the
381

di sputed structure as a nobsque from 1934 to Decenber 1949.
One version is that after some disturbance in 1934, the use
of the disputed structure as a nosque had been stopped from
1934 itself and not nerely from Decenber 1949. The ot her
side disputes thealleged disuse of the mosque for prayers
prior to. Decenber 1949. The stand of the Utar Pradesh
Government in the suits was that the place was used as a
nosque ti'll 1949.
11. As a result of the incidents at Ayodhya on 6-12-1992,
the President of Indiaissued a proclamation under Article
356 of the Constitution of India assuming to hinmself all the
functions of the CGovernment of Uttar Pradesh, dissolving the
U. P. Vidhan Sabha, The Wite Paper in Chapter 11 nentions
the 'Background’ and therein it is stated as under
"2.1 At the centre of the RIB-BM dispute is
the ‘demand voiced by Vishwa Hindu Parishad
(VHP) « and its allied organisations for the
restoration of a site said to be the
birthplace of Sri Ramin Ayodhya. ~ Till 6-12-
1992 this site was occupied by the 'structure
erected in 1528 by 'Mr Bagi’ who clained to
have built it on orders of the first Mgha

Enper or Babar-. This ~structure has been
described in the old government records as
Masjid Janmast han. It is now conmonly

referred to as Ram Jannma Bhumi - Babri "Masji d.
2.2 The VHP and its allied organisations
base their demand on the assertion that this
site is the birthplace of Sri Ramand a Hi ndu
tenpl e comrenorating this site stood here til
it was destroyed on Babar’'s comand and a
Masjid was erected inits place. The denand
of the VHP has found support fromthe Bhartiya
Janata Party (BJP). The construction of a Ram
tenmple at the disputed site, after renoval or
rel ocation of the existing structure, was a
maj or plank in BJP's canpaign during el ections
held in 1989 and 1991. Oher major politica
parties, however, had generally opposed this
demand and had taken the stand that while a
tenpl e should be built, the issues in dispute
shoul d be resolved either by negotiations  or
by orders of the Court.

2.8 During the negotiations ained at finding
an am cable solution to the di spute, one issue
which cane to the fore was whether a Hindu
tenpl e had existed on the site occupied by the

di sput ed structure and whet her it was
denol i shed on Babar’ s orders for t he
construction of the Masjid. It was stated on

behal f of the Muslim organisations, as well as
by certain emnent historians, that there was
no evidence in favour of either of these two
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assertions. It was also stated by certain
Muslim leaders that if these assertions were
proved, the Mislims would voluntarily handover
the disputed shrine to the Hi ndus. Naturally,
this becane the central issue in t he
negoti ati ons between the VHP and Al BVAC.

2.12 The historical debate has thus remained
i nconclusive although nmuch progress has been
made in identifying the areas of agreenent and

di fference. Concl usi ve findings can be
obt ai ned only by way of reference
382

to a conpetent authority. However, as brought
out elsewhere in this Paper the negotiations
were disrupted at a crucial phase. Now, th

entire evidence has di sappeared along with the
disputed structure. It is tragic and ironica
that “the Ram Chabutra and Kaushalya Rasoi
whi-ch continued as places of worship during
periods of ~Muslim and British rule have
di sappeared along with the RIB-BM structure at
t he hands of people professing to be
"devotees’ of Lord Ram

Pl acing of idols in the disputed structure
2.13 As has been nentioned above, H ndu
structures of worship al ready existed in the
outer ‘'courtyard of the RIB-BM structure. On
the night of 22/23-12-1949, however, Hindu
idols were placed under the central dome of
the main structure. W rship of these idols
was started on a big scale from the next
nor ni ng. As this was likely to disturb the

public peace, t he civil admi ni stration
attached the premi ses under Section 145 of the
Code of Crimnal Procedure. This was the

starting point of ‘a whole chain of events
which ultimately led to the denplition of the
structure. The main events of this chain have
been summari sed in Appendix-1

2.14 Soon after the installation of the idols
two civil suits were filed by Hndu plaintiffs
seeking to restrain the Admnistration from
renoving the idols fromthe di sputed structure
or placing any restrictions.in the way of
devotees intending to offer worship. I nterim
i njunctions were issued by the civil court to
this effect. These injunctions were confirmed
by the Al ahabad Hi gh Court in 1955.

2.15 The H ndu idols thus continued inside
the disputed structure since 1949. Wrship of
these idols by H ndus also continued without
interruption since 1949 and the structure was
not wused by the Muslins for offering prayers
since then. The controversy remained at a |l ow

ebb till 1986 when the District Court of
Fai zabad ordered opening of the | ock placed on
a grill leading to the sanctum sanctorum of

the shrine. An Organisation called the Babr

Masjid Action Committee (BMAC) , seeki ng
restoration of the disputed shrine to the
Musl ins cane into being and | aunched a protest
novenent . The Hindu organi sations, on the
other hand, stepped up their activities to
nmobi lise public opinion for the construction
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of a Ramtenple at the disputed site."
12. After the inmposition of President’s rule in the State
of Uttar Pradesh as a consequence of the events at Ayodhya
on 6-12-1992, action taken by the Central Government is
detailed in Chapter VIII of the Wite Paper with reference
to the communal situation in the country which deteriorated
sharply followi ng the demplition of the RIB-BM structure on
6-12-1992 and spread of comunal violence in several other
St at es. Para 8.11 in Chapter VIII relating to the "ACTION
TAKEN BY THE CENTRAL GOVERNMENT" is as under:
"8.11 Mention has been made above (Overview)
of the decisions taken on 7th Decenber by the
Gover nnent ‘to ban communal
383
organi sations,  to take strong action for
prosecution of the of fences connected with the
denmolition, to fix responsibilities of various
authorities for their lapses relating to the
events of Decenber 8, to rebuild t he
denol i shed structure and to take appropriate
steps regarding new Ramtenple. The last two
decisions ~were further elaborated on 27th
Decenmber as foll ows:
"The ~CGovernnent has decided to acquire al
areas in dispute in the suits pending in the
Al | ahabad High Court. It ‘has also been
decided to acquire suitable -adjacent area.
The acquired area excluding the area on which
the disputed structure stood would be nade
avail able to two Trusts which woul d be set up
for construction of a Ram Tenpl e and a Modsque
respectively and for planned devel opnent of
the area.
The Covernment of India has also decided to
request the President to seek the opinion of
the Supreme Court on the question  whether
there was a Hindu tenple existing on the site
where the disputed structure stood. The
CGovernment has al so decided to abide by the
opinion of the Suprene Court —and to take
appropriate steps to enforce the Court”s
opi ni on. Not wi t hst andi ng the acqui sition of
the disputed area, the Governnent woul d ensure
that the position existing prior to t he
promul gation of the Odinance is naintained
until such tine as the Suprene Court gives its
opinion in the matter. Thereafter the rights
of the parties shall be determined in_ the
light to the Court’s opinion.
In pursuance of these decisions an ordinance
naned ' Acqui sition of Certain Area at - Ayodhya

O di nance’ was i ssued on 7-1-1993 for
acqui sition of 67.703 acres of land in the Ram
Janma Bhoomi - Babr i Masjid conpl ex. A

Ref erence to the Suprene Court under Article
143 of the Constitution was also made on the
same day. Copy of the Odinance is at
Appendi x- XV and of the Reference at Appendi x-
XVl "
13. The Acquisition of Certain Area at Ayodhya Ordi nance,
1993 (No. 8 of 1993) has been replaced by the Acquisition of
Certain Area at Ayodhya Act, 1993 (No. 33 of 1993), the
constitutional validity of which has to be exam ned by us.
14. The said Odinance, later replaced by Act No. 33 of
1993 and the Special Reference under Article 143(1) of the
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Constitution of India were made sinul taneously the sane day
on 7-1-1993. It would be appropriate at this stage to
guote, in extenso, the Statenent of Objects and Reasons for
this enactment, the said Act No. 33 of 1993 and the Specia
Ref erence under Article 143(1) of the Constitution
" STATEMENT OF OBJECTS AND REASONS
There has been a | ong- st andi ng di spute
relating to the erstwhile Ram Janna Bhumi -
Babri Masjid structure in Ayodhya which led to
comunal tension and violence from time to
time and ultimtely led to the destruction of
the disputed structure on 6-12-1992. This was

384
fol | owed by w despread conmmunal vi ol ence which
resulted “in large nunber of deaths, injuries

and destruction of property in various parts
of the country.. The said dispute has thus
affected the maintenance of public order and
har mrony between different communities in

the country. “As it is necessary to nmintain
comunal harnony and-the spirit of comon
br ot herhood anongst the people of India, it
was considered necessary to acquire the site
of the disputed structure and sui tabl e
adj acent - land for setting up a conplex which
could be devel oped in a planned manner wherein
a Ram tenple, a nosque, amenities for
pilgrins, a library, nmuseum and other suitable
facilities can be set up.

2. The  Acquisition of Certain. Area at
Ayodhya Ordi nance, 1993 was accordingly
promul gated by the President on 7-1-1993. By
virtue of the said Ordinance the right, title
and interest in respect of certain areas at
Ayodhya specified in the Schedule to the
Ordi nance stand transferred to, and vest in,
the Central Governnent.

3. The Bill seeks to replace the aforesaid
O di nance.

S. B. CHAVAN
NEW DELHI
The 9th March, 1993."

" SPECI AL REFERENCE
Whereas a dispute has arisen whether a Hindu
templ e or any H ndu religious structure
existed prior to the construction of the
structure (including the prem ses of the inner
and outer courtyards of such structure,
conmmonly known as the Ram Janma Bhum - Babr

Masjid, in the area in which the “structure
stood in Village Kot Ranthandra in Ayodhya, in
Pargana Haveli Avadh, in Tehsil Fai zabad
Sadar, in the district of Faizabad of the
State of Uttar Pradesh;

2. And whereas the said area is located in

Revenue Plot Nos. 159 and 160 in the said
Vil lage Kot Ranthandr a;

3. And whereas the said di spute has
af fected the mmi ntenance of public order and
harmony between different communities in the
country;

4. And whereas the aforesaid area vests in
the Central Government by virtue of the
Acqui sition of Certain Area at Ayodhya
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Or di nance, 1993;
5. And whereas notwi thstanding the vesting
of t he aforesaid area in t he Centra
CGover nirent under the said Odinance t he
Central CGovernnment proposes to settle the said
dispute after obtaining the opinion of the
Supreme Court of India and in terms of the
sai d opi nion;
6. And whereas in view of what has been
herei nbefore stated it appears to nme that the
guestion hereinafter set out has arisen and is
of such a nature and of such public inportance
that it is expedient to obtain the opinion of
the Supreme Court of India thereon
7. Now,” therefore, in exercise of t he
powers ~conferred wupon me by clause (1) of
Article 143 of the Constitution of India, 1,
Shanker Daya
385
Sharma, President of India, hereby refer the
following question to the Suprene Court of
India for consideration and opinion thereon
nanel y:
VWhet her a Hindu tenple or any Hi ndu religious
structure existed prior to the construction of
the Ram Jannma Bhum -Babri© Masjid (including
the premi ses of the inner and outer courtyards
of such structure) in the area on which the
structure stood?
Sd/ -
President of “India
New Del hi ;
Dated 7th -January, 1993."

"THE ACQUI SI TI ON_OF CERTAI NAREAAT AYODHYA ACT,
1993 (No. 33 OF 1993)
[3rd April, 1993]

An Act to provide for the acquisition of
certain area at Ayodhya and for matters
connected therewith or incidental thereto.

Wer eas there has been a | ong-standing dispute
relating to the structure (including the
prem ses of the inner and outer courtyards of
such structure), comonly known as the Ram
Janma Bhuni -Babri Masjid, situatedin Village
Kot Ranthandra in Ayodhya, in Pargana Havel
Avadh, in Tehsil Faizabad Sadar, in t he
district of Faizabad of the State of Uttar
Pradesh;
And whereas the said dispute has affected the
mai nt enance of public order and har mony
bet ween di fferent communities in the country;
And whereas it is necessary to maintain public
order and to pronote conmunal harnony and the
spirit of common brotherhood anobngst t he
peopl e of India;
And whereas with a view to achieving the
af oresaid objectives, it 1is necessary to
acquire certain areas in Ayodhya;
Be it enacted by Parliament in the Forty-
fourth Year of the Republic of India as
fol |l ows:

CHAPTER |

PRELI M NARY
1. Short title and comrencenent.- (1) This
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Act may be called the Acquisition of Certain
Area at Ayodhya Act, 1993.

(2) It shall be deened to have cone into
force on the 7th day of January, 1993.

2. Definitions.- In this Act wunless the
context otherw se requires, -

(a) "area’ neans the area (including all the

buil di ngs, structures or other properties
conpri sed therein) specified in the Schedul e;

(b) "aut horised person’ neans a person or
body of persons or trustees of any trust
authorised by the Central Covernment under

Section 7;
386
(c) "Clains Comm ssioner’ neans the ains

Commi ssi oner -~ appoi nted under sub-section (2)
of Section 8;

(d) ' prescribed’  means prescribed by rules
made under this Act.
CHAPTER 1|
ACQUI OSI TI ON'OF THE AREA | N AYODHYA
3. Acquisition of rights in respect of

certain-area.- On and fromthe conmrencenent of
this “Act, ~the right, title and interest in
relationto the area shall, by virtue of this
Act, stand transferred to, and vest in, the
Central Governnent.

4. CGeneral effect of vesting.- (1) The area
shal | ‘be deened to-include all assets, rights,
| easehol ds, powers, authority and privileges
and all —property, novable and immovabl e,
i ncludi ng | ands, buildings, structures, shops
of whatever nature or other properties and al
other rights and interestsin, or arising out
of , such properties as were i medi ately before
the commrencenent of this Act in the ownership
possessi on, power or control of any person or
the State Governnent of Utar Pradesh, as the
case my be, and all registers, nmaps, ~plans,
drawi ngs and other “docunents - of what ever
nature relating thereto.

(2) Al  properties aforesaid which have
vested in the Central Governnent under Section

3 shall, by force of such vesting, be freed
and discharged fromany trust, ~obligation
nort gage, char ge, [ien and al | ot her
encunbr ances af fecting them and any
attachment, injunction, decree or order of any
court or tribunal or ot her authority

restricting the use of such properties in any
nmanner or appointing any receiver in- respect
of the whole or any part of such properties
shal | cease to have any effect.

(3) [f, on the comencenent of this Act, any
suit, appeal or other proceeding in respect of
the right, title and interest relating to any
property which has vested in the Centra
CGovernment under Section 3, is pending before
any court, tribunal or other authority, the
same shall abate

5. Duty of person or State Governnment in
charge of the nmanagenent of the area to
deliver all assets, etc.- (1) The Centra

CGovernment nmay take all necessary steps to
secure possession of the area which is vested
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in that Gover nnment under Section 3.

(2) On the vesting of the area in the
Central CGovernnent under Section 3, t he
person or State Governnent of Uttar Pradesh,
as the case may be, in charge of t he
management of the area imredi ately before such
vesting shall be bound to deliver to the
Central Governnent or the authorised person

all assets, registers and other docunments in

their custody relating to such vesting or
where it is not practicable to deliver such
regi sters or documents, the copies of such
regi sters ‘or docunents authenticated in the
prescri bed manner.

387

6. Power of Central CGovernnent to direct
vesting of the area in another authority or
body or trust.- (1) Notw thstanding anything
contained in Sections 3, 4, 5 and 7, the
Central Governnent nmay, if it is satisfied
that any authority or other body, or trustees
of any trust, set up on or after t he
commencemnent of this Act is or are willing to
conply with such terns and conditions as that
Government may think fit to inpose, direct by
notification in the Oficial Gazette, that the
right, title and interest or any of them in
relation to the area or any part thereof,
instead  of continuing to vest in the Centra
Government, vest-in that authority or body or
trustees of that trust either on-the date of
the notification or on such |ater date as may
be specified in the notification

(2) When any right, title and interest in
relation to the area or part thereof vest in
the authority or body or trustees referred to
in sub-section (1), ‘such rights of the Centra
CGovernment in relation to such area’ or,/ part
thereof, shall, on and fromthe date of such
vesting, be deened to have beconme the rights
of that authority or body or trustees of that

trust.
(3) The provisions of Sections 4, 5,7 and
11 shall, so far as may be, apply in relation

to such authority or body or trustees as  they
apply inrelation to the Central Governnent
and for this purpose, references therein to
the "Central Governnent’ shall be construed as
references to such authority or. body or

trustees.
CHAPTER 1 1 |
MANAGEMENT AND ADM NI STRATI ON OF PROPERTY
7. Management of property by Governnent. -

(1) Notwi t hstandi ng anyt hing contained in —any
contract or instrument or order of any court,
tribunal or other authority to the contrary,
on and fromthe comencenment of this Act, the
property vested in the Central Governnent
under Section 3 shall be managed by the
Central CGovernnent or by a person or body of
persons or trustees of any trust authorised by
that Governnment in this behalf.

(2) In managi ng the property vested in the
Centr al Government under Section 3, t he
Central Governnent or the authorised person
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shal | ensure that the position existing before
the comencenent of this Act in the area on
whi ch the structure (including the prenises of
t he inner and outer courtyards of such
structure), conmmonly known as Ram Janma Bhum -
Babri Masjid, stood in Village Kot Ranthandra
i n Ayodhya, in Pargana Haveli Avadh, in Teshi
Fai zabad Sadar, in the district of Faizabad of
the State of Uttar Pradesh is nmintained.
CHAPTER | V

M SCELLANEQUS
8. Payment of amount.- (1) The owner of any
l and, building, structure or other property
conprised in the area shall be given by the
Central Governnent, for the transfer to and
vesting in that Covernment under Section 3 of

t hat | and, building, structure or ot her
property, in cash
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an -~ anmount equival ent ‘to the market value of
the | and, ~building, structure or ot her
property.

(2) The Central CGovernnent shall, for the

pur pose of -deciding the claimof the owner or
any /person having a claimagainst the owner
under sub-section (1), by notification in the

Oficial Gazette, appoi nt a d ains
Conmi'ssi oner
(3) The d ains Conm ssioner shall regulate

his own procedure for receiving and deciding
t he cl ai ns.

(4) The owner or any person having a claim
against the owner nmay neke-a claim to the
Cl ai s Conmi ssioner withina period of 'ninety
days from the date of comrencerment of this
Act :

Provided that if the Cainms Conm ssioner is
satisfied that the claimnt was prevented by
sufficient cause frompreferring the claim
within the said period of ninety days, the
Clainms Conm ssioner may entertain the claim
within a further period of ninety days and not
thereafter.

9. Act to override all other enactnents.-
The provisions of this Act shall have effect
not wi t hst andi ng anyt hi ng i nconsi st ent

therewith contained in any other |law for the
time being in force or any instrunent having
effect by virtue of any law other  than /'this
Act or any decree or order of any court,
tribunal or other authority.

10. Penalties.- Any person who is in charge
of the mnagenent of the area and fails to
deliver to the Central CGovernnent or the
aut hori sed person any asset, register or other
docunent in his custody relating to such area
or, as the case nmay be, authenticated copies
of such register or docunent, shall be
puni shable with inmprisonment for a term which
may extend to three years or with fine which
may extend to ten thousand rupees, or wth
bot h.

11. Protection of action taken in good faith.-
No suit, prosecution or other |egal proceeding
shall lie against the Central Governnent or
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15. At the
guestion of
Constitution

the authorised person or any of the officers
or other enpl oyees of that Government or the
aut hori sed person for anything which is in
good faith done or intended to be done under
this Act.
12. Power to nake rules.- (1) The Centra
Gover nirent may, by notification in the
Oficial Gazette, make rules to carry out the
provi sions of this Act.
(2) Every rul e nmade by the Centra
CGovernment under this Act shall be laid, as
soon as may be after it is made, before each
House of Parlianent, while it is in session
for a total period of thirty days which may be
conprised” in one session or intwo or nore
successive sessions, and if, before the expiry
of the session  inmediately follow ng t he
session-or the successive sessions aforesaid,
bot h ~Houses agree in naking any nodification
inthe rule or both Houses agree that the rule
shoul d not be nade, the rule shall thereafter
have effect only in such nodified formor be
of no effect, as the case may be; so, however,
t hat
389
any  such nodification or annul nent shall be
wi thout prejudice to the validity of anything
previously done under that rule.
13. Repeal and saving.- (1) Subject to the
provi sions_of sub-section (2), the Acquisition
of Certain Area at Ayodhya Ordinance, 1993
(Ord. 8 of 1993), is hereby repeal ed.
(2) Not wi t hst andi ng anything contained in
the said O dinance, -
(a) t he right, title and i nterest in
relation to plot No. 242 situated in Village
Kot Ranthandra specified against SI. /'No. 1 of
the Schedule to the said O dinance ‘shall be
deened never to have been transferred to, and
vested in, the Central Covernnent;
(b) any suit, appeal or other proceeding .in
respect of the right, title and interest
relating to the said plot No. 242, pending
before any court, tribunal or other authority,
shal | be deened never to have abated and~ such
suit, appeal or other proceeding (including
the orders or interimorders of ~any court
thereon) shall be deened to have been restored
to the position existing imediately ‘before
t he comrencenent of the said O dinance;
(c) any other action taken or thing done
under that Odinance in relation to the said
plot No. 242 shall be deenmed never to  have
been taken or done.
(3) Not wi t hstandi ng such repeal, anything
done or any action taken under the said
O di nance shall be deened to have been done or
taken under the corresponding provisions
of this Act.
THE SCHEDULE
[ See Section 2(a)]
Description of the Area
hearing, it was strenuously wurged that the
fact referred under Article 143(1) of the
is vague, the answer to it is by itself not
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deci sive of the real controversy since the core question has
not been referred; and it also gives no definite indication
of the manner in which the Central Governnment intends to act
after the Special Reference is answered, to settle the
di sput e. It was wurged that the question referred is,
therefore, academ c, apart from being vague, and it does not
serve any constitutional purpose to subserve which the
advisory jurisdiction of this Court could be invoked; that
the real object and purpose of the Reference is to take away
a place of worship of the Muslinms and give it anay to the
H ndus offending the basic feature of secularism and that,

t her ef or e, we should decline to answer the Speci a
Ref er ence. The | earned Solicitor General who appeared for
the Union of India was asked to clarify the stand of the
Central Governnent on this point. Initially, it was stated

by the learned Solicitor CGeneral that the answer to the
guestion would provide the basis for further negotiations
between the different groups to settle the controversy and
the Central CGovernment woul d then be able to decide the
390
effective course available to it for resolving the
controversy. On being asked to further clarify the stand of
the Central Governnent about the purpose of the Specia
Ref erence, the |learned Solicitor Ceneral made a statement in
witing on behalf of the Union of India on 14-9-1994 as
under :

"CGovernnent stands by the policy of secularism

and of ‘even-handed treatrment of ‘all religious
comuni ties. The Acquisition of Certain Area
at Ayodhya Act, 1993, as well as the

Presi denti-al Reference, have the objective of
mai nt ai ni ng public or der and pronoti ng
comunal harnmony and the spirit of conmon

br ot herhood anobngst the people of India.
CGovernment is commtted to the construction of
a Ramtenple and a nbsque, but their actua
location will be determned only after the
Supreme Court renders its opinion in the
Presi dential Reference.

Government will treat the finding of the
Supreme Court on the question of fact referred
under Article 143 of the Constitution as a
verdict which is final and bindi ng.

In the |light of the Supreme Court’s (sic)
opinion and consistent with- it, ~ Governnent
will nmake efforts to resolve the controversy
by a process of negotiations. CGovernment is
confident that the opinion of  the Suprene
Court will have a salutary effect on the
attitudes of the comunities and they will no
longer take conflicting positions. -on t he
factual issue settled by the Suprene Court.

If efforts at a negotiated settlement as
af oresaid do not succeed, Covernnent is
conmtted to enforce a solution in the [light
of the Suprene Court’s opinion and consistent
with it. Government’'s action in this regard
will be even-handed in respect of both the
conmuni ti es. If the question referred is
answered in the affirmative, nanely, that a
Hi ndu tenple/structure did exist prior to the
construction of the denolished structure,
Government action will be in support of the
wi shes of the Hindu community. [If, on the
other hand, the question is answered in the
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negati ve, nanel y, t hat no such Hi ndu
tenmpl e/structure existed at the relevant tineg,
then Governnment action will be in support of

the wi shes of the Muslimconmmunity."
This statenent in witing made by the learned Solicitor
General on behalf of the Union of India forms a part of the
record and has to be taken into account to indicate the
purpose for which the Special Reference under Article 143(1)
has been made to this Court.
16. The dispute and its background are nentioned in paras
2.1, 2.2 and 2.3 of Chapter 11 of the Wite Paper quoted
earlier. This is the backdrop in which the constitutiona
validity of Act No. 33 of 1993 and the nmintainability of
the Special Reference nade under Article 143(1) of the
Constitution of India have to be exani ned.

Validity of ‘Act. No. 33 of 1993
17. Broadly stated, the focus of challenge to the statute
as a mhole is on the grounds of secularism right to
equality and right to freedomof religion. Challenge to the
acquisiti'onof the area in excess of the disputed area is in
391
addition on the ground that the acquisition was unnecessary
being unrelated to -the dispute pertaining to the snal
disputed area wthinit. A larger argunent advanced on
behal f of sonme of the parties who have assailed the Act with
consi derabl e vehenmence is that a nobsque being a place of
religious worship by the Muslins, independently of whether
the acquisition did affect the right to practise religion
is wholly imune fromthe State’s power of acquisition and
the statute is, therefore, unconstitutional as violative of
Articles 25 and 26 of the Constitution of India for this
reason alone. The others, however, limted this argunent of
i munity from acquisition only to places of speci a
significance, formng an essential and integral part of the
right to practise the religion, the acquisition of which
would result in the extinction of the right to freedom of
religion itself. It was also contended that the purpose of
acquisition in the present case does not bring the statute
within the anbit of Entry 42, List Il but is referable to
Entry 1, List Il and, therefore, Parlianent did not have the
conpetence to enact the same. It was then urged by |earned
counsel canvassing the Musliminterest that the 1egislation
is tilted heavily in favour of the H ndu interests and,
therefore, suffers from the vice of non-secularism and
discrimnation in addition to violation of the right to
freedom of religion of the Muslimconmunity. It was also
urged by themthat the Central CGovernment, after the Prinme
M nister’s statement nade on 7-12-1992, to rebuild the
denol i shed structure (para 1.22 in Chapter 1 of  the Wite
Paper) resiled fromthe sane and by incorporating certain
provisions in the statute has sought to perpetuate the
injustice done to the Mslimcomunity by the ‘act of
vandal i sm of denolition of the structure at Ayodhya on 6-12-
1992. On behal f of the Muslimcommunity, it is urged  that
the statute read in the context of the content of the
guestion referred under Article 143(1) of the Constitution
as it must be, is a nere veiled concealnment of a device
adopt ed by the Central Governnment to perpetuate the
consequences of the demolition of the nmbsque on 6-12-1992.
The grievance of the Hi ndu opponents is that the mschief
and acts of vandalism conmtted by a few are bei ng
attributed to the entire Hindu comunity the majority of
whomis equally hurt by, and critical of, the shaneful act.
They urge that this disapproval by the majority community is
evident fromthe result of the subsequent elections in which
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the Bhartiya Janata Party was rejected at the hustings by
the Hindu nmmjority. They al so submit that the fact of
demolition of H ndu structures like the Ram Chabutra and
Kaushal ya Rasoi which stood since ages in the disputed site
resulting in interruption of even the undisputed right of
worship of Hi ndus within that area is being ignored. It is
al so cont ended that there is no justification for
acquisition of any property in excess of the disputed area
and, therefore, the acquisition at |east of the excess area
bel ongi ng, adnmittedly, to H ndus is invalid.

18. On behalf of the Central Government, it is urged that
in the existing situation and in view of the w despread
conmmunal flare-up throughout the country on account of the
events at Ayodhya on 6-12-1992, the npbst appropriate course,
in the opinion of the Central CGovernnent, was to make

392

this acquisition along with the Special Reference to decide
the question which would facilitate a negotiated sol ution of
the problem ~and if it failed, to enable the Centra

Covernment ~to take any other appropriate action to resolve
the controversy and restore comunal ~harmony in the country.
It was nmade cl ear that acquisition of the disputed area was
not meant to deprive the comunity found entitled to it, of
the same, or to retain any part of the excess area which was
not necessary for a proper resolution of the dispute or to
ef fectuate the purpose of the acquisition. It was submtted
that an assurance of comunal harnony t hroughout the country
was a prime constitutional purpose and ‘avoidance of
escal ation of the dispute in the wake of the ‘incident at
Ayodhya on 6-12-1992 was an- essential ~step in t hat
direction, whi ch undoubtedly pronptes the creed of
secularism instead of inpairing it. It was subnmtted that
the charge levelled against the Central Covernment of
di scrimnation against any religious comunity or of '\ anti-
secul ari smis whol |y unwarranted:

19. Another argunent advanced on behalf of the Mislim
conmunity was that the defences open to the /mnority
conmunity in the suits filed by the other side “including
that of adverse possession by virtue of |ong possession of
the disputed site for over 400 years since its construction
in 1528 AD have al so been extingui shed by the acquisition

giving an unfair advantage to the other side: It was -also
urged that the core question in the dispute between the
parties was not the subject-matter of the Special Reference
nade under Article 143(1) of the Constitution and,
therefore, answer to the same would not result in a
resol ution of the di spute between the parties to the suits.
It was accordingly wurged, there is deprivation of. the
judicial remedy for adjudication of the dispute without ' the
substitution of an alternate dispute resolution nechanism

whi ch is inpermssible under the Constitution

20. It is appropriate at this stage to refer to the
provisions of the statute before we deal with the argunents
challenging its constitutional validity. The Statement - of
hjects and Reasons says that there is a |ong-standing
di spute relating to the disputed structure in Ayodhya which
led to conmmunal tension and violence fromtime to time and
ultimitely has led to the destruction of the disputed
structure on 6-12-1992 followed by w despread comuna

violence resulting in loss of many |lives and destruction of
property throughout the country. The said dispute has thus
affected the nmintenance of public order and conmnunal

harmony in the country. Obviously, it 1is necessary to
mai ntai n and pronote comrunal harnmony and fraternity anongst
the people of India. Wth this objective in view it was
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considered necessary to acquire the site of the disputed
structure and the requisite adjacent area to be utilised in
an appropriate nmanner to achieve this object. For this
pur pose, the Acquisition of Certain Area at Ayodhya
Ordi nance, 1993 was pronul gated by the President on 7-1-
1993, and, simultaneously, on the same day, this Reference
was also made by the President to this Court under Article
143(1) of the Constitution. The said Ordinance was repl aced
by the Acquisition of Certain Area at Ayodhya Act, 1993 ( No.
33 of 1993) to the sane effect, and Section 1(2) provides
that the Act shall be deened to

393

have cone into force on the 7-1-1993. The provisions of the
said Act are now consi dered.

21. Section 3 provides for acquisition of rights in
relation to the "area' defined in Section 2(a). It says
that on and fromthe commencenent of this Act the right,
title andinterest inrelation to the area shall, by virtue
of this Act, stand transferred to, and vest in, the Centra
CGover nrrent . It is wellsettled that the neaning of ’'vest’

takes colour fromthe context in which it is used and it is
not necessarily the same in-every provision or in every
context. In Maharaj Singh v. State of U Pl, it was held:
(SCR p. 1081 : SCC pp. 164-65, para 16)
"I's /such a construction of "vesting’” in two
different senses in the sane section, sound?
Yes. It is, because 'vesting is a word of
slippery inport and has nmany mneanings. The
context .controls the text and the purpose and
schenme project the particul ar semantic shade
or nuance of —neaning. That s why even
definition clauses allow thenselves to be
nodi fi ed by contextual compulsions."
The neaning of 'vest’ in Section 3 and in Section 6 is of
significance in the context of the constitutional validity
of the statute. It can vary in different parts of the
statute or even the sane section, depending on the context
of its use.
22. Section 4 then provides the general effect of vesting.
Obviously, the effect of vesting will depend on the ~meaning
of the word 'vest’ used in Section 3 and the kind of vesting
in the present context. Sub-section (1) of Section 4
provides that the area shall be deened to include al
assets, rights, etc., specified therein of whatever nature

relating thereto. Sub-section (2) further says that al
properties aforesaid which have vested in the Centra
CGovernment under Section 3 shall, by force of such vesting,

be freed and di scharged fromall encunbrances affecting them
and any attachnment, injunction, decree or order of any court
or tribunal or other authority restricting the use of  such
properties in any nmanner or appointing any receiver in
respect of the whole or any part of the property shall cease
to have effect. |In other words, the effect of such vesting
isto free all properties aforesaid which have vested in the
Central CGovernnent under Section 3 of all encunbrances and
the consequence of any order of any court or tribunal of any
kind restricting their user in any manner. Sub-section (3)
of Section 4 provides for abatement of all pending suits and
| egal proceedings. The nmeaning of the word ’'vest’ in
Section 3 has a bearing on the validity of this provision
since the consequence of abatenent of suits etc. provided
therein is relatable only to absolute vesting of the
di sputed area which is the subjectmatter of the suits and
not to a situation where the vesting under Section 3 is of a
l[imted nature for a particular purpose, and is of linmted
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duration till the happening of a future event. Section 5
indicates the duty of the person or State Governnent in
charge of the nanagenent of the area to deliver all assets
etc. to the Central Governnent on such vesting. Sub-section
(1)

1 (1977) 1 SCC 155 :(1977) 1 SCR 1072
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enmpowers the Central CGovernnment to take all necessary steps
to secure possession of the area which is vested in the
Central Covernment under Section 3. Sub-section (2) obliges
the person or State CGovernnent of Uttar Pradesh, as the case
may be, in charge of the managenent of the area imrediately
bef ore such vesting to deliver to the Central Governnent or
the authorised person all assets etc. in their custody
relating to such vesting. |In short, Section 5 provides the
consequential action to be taken by the Central Governnent
with the corresponding obligation of the person or State
CGovernment. in charge of the management of the area to
del i ver possessi on of the “area, together with its
managenent, to the Central Governnent, on such vesting.

23. Then comes Section 6 which is the last section in
Chapter 11, to which detail ed reference would be nmade | ater.
At this stage a general reference to its contents is
sufficient. Section 6 contains the " power of Centra
Government to direct vesting of the area in anot her
authority or body or trust. Sub-section (1) provides that
t he Central CGovernnent rmay, notwi t'hst andi ng anyt hi ng
contained in Sections 3, 4, 5 and 7, direct by  notification
inthe Oficial Gazette, that the right, title and interest
or any of themin relation to the area or any part thereof,
instead of <continuing to vest in the Central — Governnent,
vest in that authority or body or trustees of that trust
fromthe specified date, if it is satisfied that the same is
willing to conply with such terns and conditions ' as the
Central CGovernment may think fit-to impose. In short,  sub-
section (1) empowers the Central CGovernnment to transfer its
right, title and interest or any of themin the area or any
part thereof to any authority or other body or trustees of
any trust on such terms and conditions as it may think fit
to inmpose, instead of continuing to retain the same itself.
Sub-section (2) provides for the consequences of the action
taken under sub-section (1) giving recognition to - the
statutory transfer effected by the Central Governnent to
effectuate the purpose of such transfer by the Centra
Covernment by declaring that the transferee would then step
into the shoes of the Central CGovernnent acquiring the same
right, title and interest in the area or part thereof which
by virtue of the enactnment had earlier vested in the Centra
Government, Sub-section (3) is another consequence of the
action taken wunder sub-section (1) and provides t hat
Sections 4, 5, 7 and 11, so far as nay be, would “apply to
such transferee as they apply in relation to the Centra
CGovernment. It may here be recalled that Section 4 relates
to the effect of vesting under Section 3; Section 5 to the
duty of the person or State in charge of the nanagenent - of
t he area to deliver possession etc. to the Centra
Covernment or the authorised person; Section 7 to the
managenment and the adninistration of property by the Centra
CGovernment on its vesting; and Section 11 gives protection
to action taken in good faith by the Central CGovernnent or
the authorised person or anyone acting on its behalf under
this Act.

24. Chapter |1l contains Section 7 alone which would be
considered at length later in view of the serious challenge
made to its constitutional validity. This section deals
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wi th the managenment and adm nistration of the
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property by the Central CGovernnent, on its vesting. Sub-
section (1) provides for managenent of the property vested
in the Central CGovernnent under Section 3 by the Centra

CGovernment or by any authorised person, on such vesting,
notw t hstanding anything to the contrary contained in any
contract or instrument or order of any court, tribunal or
other authority. |In other words, in spite of any contrary
provision in any contract or instrument or order of any
court, tribunal or other authority, fromthe commencenent of
this Act, the managenent of the property vested in the
Central Governnent under Section 3 shall be by the Centra

CGovernment or by an authorised person, so authorised by the
Government on its behalf and none el se. This provision
expressly supersedes any earlier provision relating to the
managenent of the property so vested in the Centra

CGovernment. Sub-section (2) then provides for the nmanner of
the managenent of the property by the Central Governnent or
the authorised person. It mandates the Central Governnent
or the authorised person, in managi ng the property vested in
the Central Governnent under Section 3, to ensure that the
position existing before the commencenment of this Act "in
the area on which the structure (including the prem ses of
the inner and outer courtyards of such structure), comonly
knowmn as the Ram /Janma Bhum -Babri ~ Masjid, stood" is
mai ntai ned. This neans that the power of managenent of the
Central Governnent 'or the authorised person under sub-
section (1) of Section 7 is coupled with the duty contained
in the mandate given by sub-section (2). The nmandate is
that in managing the property so vested in the Centra

Covernment, the Central Governnent or the authorised person
shal |l ensure nmai ntenance of the status quo "in the area on
whi ch the structure (including the prenises of the inner and
outer courtyards of such structure), commonly known as the
Ram Janma Bhum - Babri Masjid, stood". There was sone debate
as to the nmeaning of the word "area’ in this context. One
construction suggested was that the word "area’ used in this
expression has the same neaning —as in the  definition
contained in Section 2(a), that is, the entire area
specified in the Schedule to the Act. Section 2 itself says
that the definitions therein give the nmeaning of the words
defined "unless the context otherw se requires"”. The
context in which the word "area’ is used in the expression
in Section 7(2) gives the clear indication that its neaning
is not the same as in Section 2(a) to nean the entire area
specified in the Schedule since the words which follow
qualify its meaning confining it only to the site on which
this structure, comonly known as the Ram Janma - Bhum - Babri

Masjid stood, which site or area is undoubtedly snaller and
within "the area specified in the Schedul e".

25. Chapter |V contains the mscellaneous pr ovi si ons.

Therein Section 8 provides for payment of ampbunt equival ent
to the market value of the land, building, structure or
other property by the Central Governnent for the transfer
to, and vesting of the property in, the Government under
Section 3, to its owner. Remaining part of Section 8
contains the nachinery provisions 7 for paynent of the
anmount . Section 9 gives the overriding effect of the
provisions of this Act on any other |aw or decree or order
of any court,
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tribunal or other authority. Section 10 provides for
penalties. It says that any person who is in charge of the

management of the area and fails to deliver to the Centra
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Government or the authorised person the possession etc.
required under this Act shall be punishable in the nanner
provi ded. Section 11 gives protection to the Centra
CGovernment or the authorised person or anyone acting on its
behal f for anything done or intended to be done under this
Act in good faith. Section 12 contains the rule-making
power of the Central Governnent to carry out the provisions
of this Act and the manner in which the rules are to be
made. Section 13 is the last section of the Act providing
for repeal of the earlier Odinance and savings.
26. The foregoing is a brief resune of the provisions of
Act No. 33 of 1993, the constitutional validity of which has
to be exanmned in the light of the grounds of challenge.
The neaning of the word 'vest’ in Section 3 and the kind of
vesting contenpl ated thereby, the effect of vesting
i ncl udi ng abatement~ of all. pending suits and | ega
proceedi ngs, according to Section 4, the power of Centra
CGovernment to direct vesting of the area or any part thereof
in another authority or body or trust and its effect
according to Section 6, and Section 7 providing for
managenent  of -~ property by the Central Governnent or the
aut hori sed per son are the provisions of particul ar
significance for deciding the question of constitutionality.
Section 8 also is of sonme significance in this context.
27. W my now /proceed to consider the nerits of the
grounds on which the Act is assailed as constitutionally
i nvalid.
Legi sl ati ve Conpet ence
28. The legislative conpetenceis traceable to Entry 42,
List IIl and the State of Utar Pradesh being under
President’s rule at the relevant tine, the legislative
conpetence of Parlianment, in the circunstances, cannot be
doubt ed. That apart, the pith and substance of t he
legislation is "acquisition of property" and that  falls
squarely within the anmbit of Entry 42, List II1I. Conpeti ng
entry set up is Entry 1, List Il relating to "public order"”.
"Acqui sition of property" and not "public order"” is /'the pith
and substance of the statute.
29. In State of Bihar v. Maharajadhiraja Sir Kameshwar
Singh of Darbhanga2 it was pointed out that where the
dom nant purpose of the Act was that of transference to the
State of the interests of the proprietors and tenure-holders
of the land, the pith and substance of the |l egislation was
the transference of ownership to the State Governnent and it
was an ,acquisition" Act. In Deputy Comm ssioner and
Col l ector v. Durga Nath Sarnma3 Bachawat, J. pointed out that
a law for permanent acquisition of property is not a |law for
promotion of public health etc. since only the taking of
temporary possession of private properties can be regarded
as a law for pronotion of public health.
2 1952 SCR 889: AIR 1952 SC 252
3 (1968) 1 SCR 561 : AIR 1968 SC 394
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30. It is significant to bear in mnd that Entry 42,  List
11, as it now exists, was substituted by the Constitution
(Seventh Anendrment) Act to read as under

"Acqui sition and requisitioning of property."
Bef ore the Constitution (Seventh Amendnent) Act, the
rel evant entries read as foll ows:

List I, Entry 33:

"33. Acqui sition or requi sitioning of
property for the purposes of the Union."

List Il, Entry 36

" 36. Acqui sition or requi si tioning of

property, except for the purposes of the
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Union, subject to the provisions of Entry 42
of List Ill." List IIl, Entry 42:
"42. Principles on which conpensation for

property acquired or requisitioned for the
pur poses of the Union or of a State or for any
ot her public purpose, is to be determ ned, and
the form and the manner in which such
conpensation is to be given."
By the anmendnent so made, Entry 42, List |IIl reads as
extracted earlier while Entry 33, List | and Entry 36, List
11 have been omtted. The conprehensive Entry 42 in List
1l as a result of the Constitution (Seventh Amendnent) Act
| eaves no doubt that an acquisition Act of this kind falls
clearly within the anbit of this entry and, therefore, the
| egi sl ative conpet ence of  Parliament to enact this
| egi sl ati on cannot be doubted.. This ground of challenge is,
therefore, rejected.
Secularism Right to Freedomof Religion and Right to
Equal ity
31. It would be appropriate nowto consider the attack
based on  secularism which is a 'basic feature of the
Constitution, wth the tw attendant rights. The argument
is that the Act read as a whole is anti-secular being
slanted in favour of the H ndu community and against the
Muslim mnority sinceit seeks to perpetuate denolition of
the nosque which stood on the disputed site instead of
providing for the logical just action of rebuilding it,
appropriate in the circunmstances. 1t is urged that Section
4(3) provides for abatenment of all pending suits and |ega
proceedi ngs depriving the Muslimcommunity of its defences
including that of adverse possession for~ over 400 years
since 1528 AD when the npbsque was constructed on that site
by Mr Bagi, without providing for an alternate dispute-
resolution nechanism and thereby it deprives the Mislim
conmunity of the judicial renedy to which it is entitled in
the constitutional scheme under the rule of |aw I't is
urged that the Special Reference under Section 143(1) of the
Constitution to this Court by the President of Indiais not
of t he core question, the answer to whi ch woul d
automatically resolve the dispute but only of a vague and
hypot heti cal issue, the answer to which would not~ help in
the resolution of the dispute as a legal issue. It is -also
urged that Section 6 enables transfer of the acquired
property including the disputed area to any

398
authority, body or trust by the Central Government -~ without
reference to the real title over the disputed site. It is

further contended that Section 7 perpetuates the m schief of
the denolition of the nbsque by directing mai ntenance of the
status quo as on 7-1-1993 which enables the Hindus to
exercise the right of worship of some kind in the  disputed
site keeping the Muslins totally excluded fromthat area and
this discrimnation can be perpetuated to any length of tine
by the Central Governnment. The provision in Section 7, it
is wurged, has the potential of perpetuating this mschief.
Ref erence was also made to Section 8 to suggest that it is
neani ngl ess since the question of ownership over t he
disputed site remains to be decided and with the abatenent
of all pending suits and | egal proceedings, there is no
mechani sm by which it can be adjudicated. The objection to
Section 8 is obviously in the context of the disputed area
over which the title is in dispute and not to the remaining
area specified in the Schedule to the Act, ownership of
which is not disputed. The validity of acquisitionis also
chal l enged by others including those who own sone of the
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acquired properties and in whose case the title is not
di sput ed. Their contention is that acquisition of their
property, title to which is wundisputed, 1is unnecessary.
Parties to the pending suits which have abated, other than
the Sunni Central WAkf Board, have also challenged the
validity of the Act, even though on other gr ounds.
Violation of Articles 14, 25 and 26 also is alleged on these
grounds. This discussion, therefore, covers these grounds.
32. For a proper consideration of the challenge based on
the ground of secularism it is appropriate to refer to the
concept of secularism and the duty of the courts in
construing a statute in this context.

33. The polity assured to the people of India by the
Constitution is described in the Preanble wherein the word

"secular’ was added by the 42nd Amendnent. It highlights
the fundanental rights guaranteed in Articles 25 to 29 that
the State shall have no religion of its owm and all persons
shall /be equally entitled to freedom of conscience and the
right freely to profess, practise and propagate religion of
their own choice. In brief, this is the concept of

secul ari sm_as a basic feature of the Constitution of India
and the way of |ife adopted by the people of India as their
abiding faith and creed. MC. Setalvad in Patel Menoria
Lect ures 1965, on secularism referring to the Indian
concept of secularism stated thus:

"The coming of the partition  enphasised the

gr eat i mportance of secul ari sm
Not wi't hst andi ng the partition, alarge Mislim
m nority, consti tuting a tenth of t he
popul ation, continued to be the citizens of
i ndependent | ndi a. There ~were also other
i mportant mnority groups of citizens.. In the
circunstances, a secular Constitution for

i ndependent I ndia, under which all religions
could enjoy equal freedomand all citizens

equal rights, and which could weld together
into one nation the different religious
conmuni ti es, becane inevitable.

(at pages 481-82)
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The ideal, therefore, of a secular State .in
t he sense of a State which treats al
religions alike and displays a benevolent
neutrality towards them is in a way nore
suited to the Indian environment and climte

than that of truly secular State. (at page
485)

Secularism in the Indian context, nust be
gi ven the wi dest possible content. It ~should

connote the eradication of all attitudes and
practices derived from or connected with
religion which inpede our developnment and
retard our growth into an integrated nation.
A concerted and earnest endeavour, both by the
State and citizen, towards secularisation in
accordance with this wi de concept alone |ead
to the stabilisation of our denobcratic State
and the establishnment of a true and cohesive
I ndi an
nati onhood. " (at pages 488-89)
34. A reference to the Address of the President of India,
Dr  Shanker Dayal Sharma, as the then Vice-President of
India, on "Secularismin the Indian Ethos" while delivering
Dr Zakir Hussain Menorial Lecture of Vi shva- Bharat i,
Shanti ni ketan, on 29-4-1989 is useful. Therein, he referred
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to the difference between our understanding of the word
"secular’ and that in the West or its dictionary neaning,

and sai d:

The i nfl uence

"W in India, however, understand secularism
to denote 'Sarva Dharna Samabhaav’ : an
approach of tol erance and understandi ng of the
equality of all religions.

Thi s phil osophi cal approach of understandi ng,
coexi stence and tolerance is the very spirit
of our ancient thought.

The Yaj ur Veda states:

"May all beings ook on me with the eyes of a
friend; May | look on all beings with the eyes
of a friend. May we | ook on one another with
the eyes of a friend.

A very significant nanifestation of secular
outl ook is contained in the Prithvi Sukta in
t he At harva Veda

This ~Earth, which acconmobdates peoples of
di fferent persuasions and | anguages, as in a
peaceful honme may it benefit all of us.
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"Ch, Mother ~Earth, give to us, as your
children the capacity to i nteract
har noni ously; nmay we speak sweetly wth one
anot her’.’

And the Ri g Veda enphatically decl ares:

"Al'l ‘human bei ngs are of one race.’

Thus a phi | osophi-cal and et hnol ogi ca
conposite is provided by _ancient I ndi an
t hought for devel opi ng Sarva Dharna. Samabhaav
or secul ar t hought and out | ook. Thi s
enlightenment is the true nucleus of what is
now known as Hi nduism"

Proceeding further, referring to the inpact of
other religions on the Indian ethos, he said:
"Two aspects in this regard are noteworthy.
First, the initial appearance of Christianity
or Islamor Zoroastrianismin India and’ their
establ i shment on the mainland did not occur as
a result of mlitary conquest or -threat  of
conquest. These religions were given a place
by virtue of the attitude of accommovdation and
coexi stence displayed by |ocal authorities
including the main religious authorities.: The
second aspect is even nore inportant
Christianity, |slam and Zoroastriani'sm brought
with them spiritual and humanistic thought
harmoni ous and, in fact, identical to the core
i deas of the established religious thought in
India as exenplified by the basic beliefs of

Vedi c, Vedanti c, Buddhi st and Jain
phi | osophy. "

of saints and holy persons was indicated thus:
"There was natural interest, therefore, _in

Islamas a reveal ed religion brought forth by
a Prophet of profound charisma who had faced
adversities, and in Christianity, which spread
the 1light of Jesus Christ who had suffered a
terrible crucifixion for humanity’ s sake. The
Quran noreover referred to great souls such as
Abr aham | saac, | shrmael , Jacob, Moses
nent i oned in the Odd Testanent of t he
Christian faith, and Jesus, Al-Fatiha or
Fatiha Tu Alfatha which is also referred to as
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Umul Quran or the essence of the Quran refers
to 'Allah’ as Rab-ul-Alamn or Lord of the
entire wuniverse. It does not confine him to
Musl i ns al one. The Second Surah in the Quran,
titled ' Al -Baqurah’ gives a warning, which is
repeat ed throughout the Quran, that it is not
nmere professing of one’s creed, but righteous
conduct, that is true religion. Verses 44,381
and 82 fromthis Surah make this absolutely
clear."
35. Dr Sharma also adverted to the contribution nmade to
growm h of secul ari sm by Akbar who founded 'Din-e-1lahi’ and
the support he was given by Abdul Rahim Khane Khana in
addition to the seculari smof Dara Shi koh. Inmpact of Muslim
nysticism on Hi nduism and contribution of Kabir to the
Indian ethos has been |asting. Secular ideals led to
formation of the  Sikh faith and the Qurus have made a
lasting contribution to it. He said:
401
"Quru Gobind Singh further nagnified the secular ideal of
the Sikh faith. The followi ng lines conposed by Guru Govind
Si ngh come to mnd.
"Mandir -~ or Mosque, Puja or Namaz, Puran or
Quran have no difference. All human beings
are equal."’
After adverting to the significant role of = Mahatna Gandh
and Khan Abdul Gaffar Khan in recent” times, Dr Sharma
concl uded:
"The Constitution of India specifically articulated the
conmitment of secul arismon the basis of clear understanding
of the desirable relationships between the Individual and
Rel i gi on, between Religion and Religion, Religion and the
State, and the State and the I|ndividual
* * * * *
I shall conclude with a few wrds, very nmeaningful words,
froma speech by Dr Zakir Hussain
"W want peace between the individual and
groups within nations. These are all vitally
i nt er dependent . [ f the spirit of the Sernon
on the Mount , Buddha’ s phi | osophy of
conpassion, the H ndu concept of Ahinmsa, and
the passion of |slamfor obedience to the wll
of God can conbine, then we woul d succeed in
generating the nost potent influence for world

peace.’
36. In S R Bonmai v. Union of India4, a i ne-Judge Bench
referred to the concept of ’'secularismi in the Indian
cont ext . Sawant, J. dealt with this aspect! and after

referring to the Setalvad Lecture, stated thus: (SCC pp
147-48, para 151)
"As stated above, religious tolerance and
equal treatment of all religious groups and
protection of their Iife and property and of
the places of their worship are an essentia

part of secul ari sm enshrined in our
Constitution. W have accepted the said goa
not only because it is our historical |egacy

and a need of our national unity and integrity
but also as a creed of universal brotherhood
and humanism It is our cardinal faith. Any
prof ession and action which go counter to the
aforesaid creed are a prinma facie proof of the
conduct in defiance of the provisions of our
Constitution."

Simlarly, K Ramaswany, J. in the same decision stated:
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(SCC p. 163, para 178 and p. 168, para 183)
"Though the concept of 'secularism was not
expressly engrafted while maki ng t he
Constitution, its sweep, operation and
visibility are apparent from fundanenta
rights and directive principles and their

4 (1994) 3 sCC 1
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related provisions. |t was nmade explicit by
amendi ng the preanble of the Constitution 42nd
Amendnment Act. The concept of secul arism of
whi ch religious freedom is the f or enost
appears to visualise not only of the subject
of God but al so an understandi ng between nan
and man. - Secularismin the Constitution is
not anti-God and it is sonmetinmes believed to
be a stayin a free society. Matters which
are purely religious are |left personal to the
individual and the secular part is taken
charge by the State on grounds of public
interest, order ~and -'general welfare. The
State guarantee individual and corporate
religious freedomand dealt with an individua
as citizen irrespective of his faith and
religious belief and does not pronpbte any
particular religion nor prefers one against
another. The concept of the secular State is,
therefore, essential for successful working of
the denocratic formof CGovernnent.. There can
be no denocracy if anti-secular forces are
al | owed to wor k dividing foll owers of
different religious faith flaying at each
other’s t hr oat s. The secul ar Gover nnent
should negate the attenpt and bring order in
the society. Religion in the positive sense,
is an active instrunent to allow the citizen
full devel opnent of 'his person, not nerely in
the physical and material but in ‘the non-
materi al and non-secular life."
"It would thus be clear that Constitution nmade
demar cati on between religious part personal to
the individual and secul ar part thereof. The
State does not extend patronage to any
particular religion, State is neither pro
particul ar religion nor anti-particul ar
religion. It stands aloof, in other words
mai ntains neutrality in matters of religion
and provi des equal protection to all religions
subject to regulation and actively acts on
secul ar part."

B.P. Jeevan Reddy, J. in the sane context in the" decision

stated thus: (SCC p.233, para 304)
"While the citizens of this country are free
to profess, practice and propagate such
religion, faith or belief as they choose, so

far as the State is concerned, i.e., from the
point of viewof the State, the religion
faith or belief of a personis inmterial. To

it, all are equal and all are entitled to be
treated equally. Howis this equal treatnent
possible, if the State were to prefer or
pronote a particular religion, race or caste,
which necessarily nmeans a |ess

treatment of all other religions, races and

f avour ab
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castes. How are the constitutional pron ses
of social justice, liberty of belief, faith or
wor ship and equality of status and of
opportunity to be attained unless the State
eschews the religion, faith or belief of a
person fromits consideration altogether while
dealing with him his rights, his duties and
his entitlenents? Secularismis thus nore
t han a passi ve attitude of religi ous
tolerance. It is a positive concept of equa
treatment of all religions. This attitude is
descri bed by sone as one of neutrality towards
religion or as one of benevolent neutrality.
This may be. a concept evolved by western
i beral thought or it may be, as sonme say, an
abiding faith with the Indian people at al
points of tinme. ~That is not material. VWhat
is material is that it is a constitutiona
goal and a basic
403

feature of the Constitution as affirmed in
Kesavananda Bharati5 and Indira Nehru Gandh
v. Raj Narain6. Any step inconsistent wth
this constitutional policy s, in plain words,

unconstitutional. This does not nmean that the
State 'has no say whatsoever in matters of
religion. Laws can be nade regulating the

secular affairs of tenples, nmobsques and ot her
pl aces of worships and maths. (See S. P
Mttal v. Union of 1ndia7.")
(enphasi s supplied)
Ahrmadi, J. while expressing agreement with the views of
Sawant, Ramaswany and Jeevan Reddy, JJ. stated thus: (SCC p
77, para 29)
"Notwi t hstanding the fact that the wor ds
"Socialist’ and 'Secular’ were added in the
Preanble of the Constitution in 1976 ' by the
42nd Anendnent, the concept of Secul arism was
very much enbedded in our constitutiona
phil osophy. The term’ Secul ar’ -has advisedly
not been defined presumably because it is a
very elastic termnot capable of a precise
definition and perhaps best |eft wundefined:
By this anendnent what was inplicit was nade
explicit."
37.1t is <clear fromthe constitutional scheme that it
guarantees equality in the matter of religion to al
i ndi vi dual s and groups irrespective of their faith
enphasising that there is no religion of the State itself.
The Preanble of the Constitution read in particular’ wth
Articles 25 to 28 enphasises this aspect and indicates that
it is in this manner the concept of secularismenbodied in
the constitutional schene as a creed adopted by the ' Indian
peopl e has to be understood whil e exam ni ng the
constitutional validity of any legislation on the touchstone
of the Constitution. The concept of secularismis one facet
of the right to equality woven as the central golden thread
in the fabric depicting the pattern of the schene in our
Consti tution.

38. It is useful in this context to refer to some extracts
from a paper on "Lawin a Pluralist Society" by MN.
Venkat achaliah, J., as he then was, (one of us). Therein
he sai d:

"The purpose of law in plural societies is not
the progressive assimlation of the mnorities
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in the mpjoritarian mlieu. This would not
solve the problem but would vainly seek to
dissolve it. What then is its purpose? Again
in the words of Lord Scarman (Mnority Rights
in a Plural Society, p. 63):

"The purpose of the law nmust be not to
extinguish the groups which make the society
but to devise political, social and |ega
nmeans of preventing themfrom falling apart
and so destroying the plural society of which
they are menbers.’

In a pluralist, secular polity lawis perhaps
the greatest integrating force. A cultivated
respect for law and its institutions and
synbols; a pride in the country's heritage and
achi evenents; faith that people live under the
protection  of an adequate |legal system are
i ndi spensabl e for

5 Kesavananda Bharati v. State O Kerala, (1973) 4 SCC 225

1973 Supp SCR 1

6 1975 Supp SCC 1 :(1976) 2 SCR 347

7 (1983) 1 SCR 51 : (1983) 1 SCR 729
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sust ai'ni ng unity in pluralist di versity.
Rawl si an~ pragnmati sm of 'justice as fairness’
to serve as an 'overlapping consensus’ and
deep- seat ed agreenent’s on f undanent a
guesti ons of basic structure of  society for
deeper social unity is a political. conception
of justice rather than a conprehensive nora
concepti on.
* * * *
What are the linmitations on laws dealing wth
i ssues of pl ural isn®? Law shoul d not
accentuate the depth of the cleavage and
become in itself a source of aggravation of
the very condition it intends to renedy.
* * * *
To those that live in fear and insecurity al
the joys and bright colours of life are etched
away. There is need to provide a reassurance
and a sense of belonging. It is not enough to
say: 'Look here .... | never prom sed you a
rose garden. | never pronised you perfect
justice.’” But perfect justice nmay be an
unattai nabl e goal. At least it nust be a
tolerable accomodation of the conflicting
interests of society. Though there may really
be ’'royal road to attain such accommmobdations
concretely’. Bent ham al | uded to the pursuit
of equality as ' di sappoi nt nent - preventi ng
principle as the principle of distributive
justice and part of the security-providing
principle.”

39. Keeping in nmnd the true concept of secularism and the

role of judiciary in a pluralist society, as also the duty

of the court in interpreting such a law, we now proceed to

consi der the submissions with reference to the provisions of

the enactment.

40.1t is necessary to first construe the provisions of Act

No. 33 of 1993 with reference to which the grounds of

chal | enge have to be exami ned.

41. The neaning of the word 'vest’ as earlier stated has

di fferent shades taking colour fromthe context in which it

is used. It does not necessarily mean absolute vesting in
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every situation and is capable of bearing the neaning of a
limted vesting, being limted, in title as well as
duration. Thus the neaning of 'vest’' used in Section 3 has
to be deternined in the light of the text of the statute and

the purpose of its use. |If the vesting be absolute being
unlimted in any nmanner, there can be no limtation on the
right to transfer or manage the acquired property. In the

event of absolute vesting, there is no need for a provision
enabling the nuaking of transfer after acquisition of the
property, right to transfer being a necessary incident of
absolute title. Enactment of Section 6 in the sane statute
as a part of the schene of acquisition of the property
vesting it in the Central Governnment s, t her ef ore,
contraindication of the wvesting under Section 3 in the
Central Governnent being as an absolute owner without any
particul ar purpose in view The right to manage and dea
with the propertyin any manner of an absol ute owner being
unrestricted, enactnment of Section 7 which introduces an
express [imtation on the power of managenent and
adm ni stration of property conprising the disputed area til
the transfer is effected in the manner indicated in Section
6, is a clear indication of the acquisition of only
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alimted and not an absolute title in the disputed property
by the Central government. Sections 6 and 7 read together
give a clear indication that the acquisition of the disputed
property by this Act is for a particular purpose and when
the purpose is achieved the property has to be transferred
in the manner provided in Section 6; and the Centra
CGovernment is obliged to maintain the status quo as in
existence on 7-1-1993 at the site where the disputed
structure stood, till the time of that  transfer. The
purpose to be effectuated is evidently the resolution of the
di spute which has defied the steps takenfor its resolution
by negotiations earlier. The nodes of resolution of the
di spute contenplated are referableto, and connected wth,
the question referred for the decision of this Court  under
Article 143(1) of the Constitution. It is a ‘different
matter that the dispute nay not be capable of ~resolution
nerely by answer of the question referred. That is nateria
for deciding the validity of Section 4(3) of the Act which
brings about the abatenent of all pending suits and lega
proceedi ngs indicating that the alternate dispute-resol ution
nmechani sm adopted is only the Reference nade under Article
143(1) of the Constitution.

42. 1f the Presidential Reference is incapable of satisfying
the requirement of alternate dispute-resolution mechani sm
and, therefore, has the effect of denying a judicial renedy
to the parties to the suit, this itself may have a bearing
on the constitutional validity of Section 4(3) of the Act.
In that event Section 4(3) nmay be rendered invalid resulting
in revival of all pending suits and | egal proceedi ngs sought
to be abated by Section 4(3), the effect being that any
transfer by the Central Government of the acquired disputed
property under Section 6 would be guided and regulated by

the adjudication of the dispute in the revived suits. Thi s
is, of course, subject to the severability of Section 4(3).
43. It is, therefore, clear that for ascertaining the true

meaning of the word 'vest’ used in Section 3 we nust first
consider the wvalidity of Sections 6 and 7 of the Act on
which it largely depends. |If Sections 6 and 7 of the Act,
which limt the title of the Central Governnment cannot be
sustained, the limtation read in Section 3 to the title
acquired by the Central CGovernment under the Act through
this node woul d di sappear. For this reason, we proceed to
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examne the validity of Sections 6 and 7.

44. Between Sections 6 and 7, it is Section 7 which inposes
a greater restriction on the power of Central Governnent.
It gives the nmandate that in nmanagenent of the area over
which the disputed structure stood, it has to maintain
status quo as it existed at the time of acquisition on 7-1-
1993. Such a limtation is clearly inconsistent with the
acquisition of absolute ownership of the property. The
validity of Section 7(2) of the Act nust, therefore, be
consi der ed.

45. Section 7 as we read it, is a transitory provision
intended to maintain status quo in the disputed area, till
transfer of the property is nade by the Central Governnent
on resolution of the dispute. This is to effectuate the
purpose of that transfer and to nake it neaningful avoiding
any possibility
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of frustration of the exercise as a result of any change in
the existing situation in the disputed area during the
i nterregnum Unless status quo is ensured, the fina
outcome on resolution of the dispute nay be frustrated by
any change nade in the disputed area which may frustrate the
i mpl ementation of the result in favour of the successfu
party and render it neaningless. A direction to maintain
status quo in the /disputed property is a well-known nethod
and the usual order made during the pendency of a dispute
for preserving the property and protecting the interest of
the true owner till 'the adjudicationis nade. A change in
the existing situation is fraught wth the danger of
prejudicing the rights of the true owner, yet to be
det er m ned. This itself isa clear indication ‘that the
exercise made is to find out the true owner of the  disputed
area, to maintain status quo therein during the interregnum
and to hand it over to the true owner found entitled to it.
46. The question now i s whetherthe provision in Section 7
containing the mandate to maintainthe status quo existing
at the disputed site as on 7-1-1993 is a slant in favour of
the Hindu community, intended to perpetuate an injustice
done to the Muslimcomunity by denplition of the nosque on
6-12-1992 and, therefore, it anpbunts to an anti-secular or
di scrimnatory act rendering the provision unconstitutional
For this purpose it is necessary to recall the situation as
it existed on 7-1-1993 along with the significant ~events
leading to that situation. It is necessary to bear in mnd
the conparative use of the disputed area and the right of
worship practised therein, by the two comunities on 7-1-
1993 and for a significant period i mediately preceding it.
A reference to the comparative user during that' period by
the two comunities would indicate whether the provision in
Section 7 directing nmaintenance of status quo till
resolution of the dispute and the transfer by the  Centra
CGovernment contenpl ated by Section 6 is slanted towards the
H ndu comunity to render the provision violative of the
basic feature of secularismor the rights to equality —and
freedom of religion.

47.As earlier stated, worship by H ndu devotees of the idols
installed on the Ram Chabutra which stood on the disputed
site within the courtyard of the disputed structure had been
performed wi thout any objection by the Muslins even prior to
the shifting of those idols fromthe Ram Chabutra into the
di sputed structure in Decenber 1949; in one of the suits
filed in January 1950, the trial court passed interimorders
whereby the idols remamined at the place where they were
installed in 1949 and worship of the idols there by the
H ndu devotees continued; this interimorder was confirned
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by the High Court in April 1955; the District Judge ordered
the opening of the |lock placed on a grill leading to the

sanctum sanct orum of the shrine in the disputed structure on
1-2-1986 and permitted worship of the idols there to Hindu

devotees; and this situation continued till demolition of
the structure on 6-12-1992 when Ram Chabutra also was
denvol i shed. It was only as a result of the act of

denolition on 6-12-1992 that the worship by the Hindu
devotees in general of the idols at that place was
i nterrupted. Since the time of demolition, worship of the
idols by a pujari alone is continuing. This is how the
right of worship of the idols practised by H ndu devotees
for a long
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time frommuch prior to 1949 .in the Ram Chabutra within the
disputed site has been -interrupted since the act of
denolition on 6-12-1992 restricting the worship of the idols
since then to only by one pujari. On the other hand, at
| east 'since Decenber 1949, the Mislinms have not been
of fering worship at ny placein the disputed site though, it
may turn out at the trial of the suits that they had a right
to do so.

48. The communal hol ocaust wunleashed in the country
di srupting the prevailing communal harmony as a result of
the denolition of 'the 'structure on 6-12-1992 is well known

to require further /mention. Any step taken to arrest
escalation of comunal tension and to achieve comuna

accord and harnony can, by no stretch of argunentation, be
termed non-secular « nuch | ess anti-secular or against the
concept of secularism - a-creed of the Indian people
enbedded in the ethos.

49. The narration of facts indicates that the acquisition of
properties under the Act affects the rights of both the
comunities and not nerely those of the  Muslim comunity.
The interest claimed by the Muslims is only over the
di sputed site where the nosque stood before its denplition

The objection of the Hndusto this claim has to be

adj udi cat ed. The remaining entire property acquired / under
the Act is such over which no title is clainmed by the
Musl i ms. A large part thereof conprises of —properties of

H ndus of which the title is not even in dispute. The
justification given for acquisition of the larger -area
including the property respecting which title is not
disputed is that the sane is necessary to ensure that the
final outcome of adjudication should not be render ed
nmeani ngl ess by the existence of properties belonging to
Hindus in the vicinity of the disputed structure in case the
Muslins are found entitled to the disputed site. Thi s
obvi ously means that in the event of the Miuslins . succeeding
in the adjudication of the dispute requiring the disputed
structure to be handed over to the Muslimcomunity, their
success should not be thwarted by denial of proper  ‘access
to, and enjoyment of rights in, the disputed area by
exercise of rights of ownership of H ndu owners of the
adj acent properties. Cbviously, it is for this reason that
the adjacent area has al so been acquired to nake avail able
to the successful party, that part of it which is considered
necessary, for proper enjoynment of the fruits of success on
the final outcome to the adjudication. It is clear that one
of the purposes of the acquisition of the adj acent
properties is the ensurenment of the effective enjoynent of
the disputed site by the Muslimcommunity in the event of
its success in the litigation; and acquisition of the
adj acent area is incidental to the main purpose and cannot
be ternmed unreasonable. The "Manas Bhawan" and "Sita k
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Rasoi ", both belonging to the H ndus, are buildings which
cl osely overl ook the disputed site and are acquired because
they are strategic in location in relation to the disputed
ar ea. The necessity of acquiring adjacent tenples or
religious buildings in viewof their proximty to the
di sputed structure area, which forms a unique class by
itself, is permssible. (See M Padnmanabha |yengar
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v. Covt. of A P.8 and Akhara Shri Brahani Buta v. State of
Punj ab9.) W approve the principle stated in these decisions
since it serves a |larger purpose.

50. However, at a later stage when the exact area acquired
which is needed, for achieving the professed purpose of
acquisition, can be determned, it would not nerely be
perm ssible but also desirable that the superfluous excess
area is released fromacquisition and reverted to its
earlier owner. The challenge to acquisition of any part of
the adjacent area on-the ground that it is unnecessary for
achi eving the objective of settling the dispute relating to
the disputed area cannot be exanined at this stage but, in
case the superfluous area i's not returned to its owner even
after the exact area needed for the purpose is finally
determned, it wuld be open to the owner of any such
property to then chall enge the superfluous acquisition being
unrelated to the purpose of acquisition. Rejection of the
challenge on this ground to acquisition at this stage, by
the undisputed owners of any such property situate in the
vicinity of the disputed area, is with the reservation of
this liberty to them « There is no contest to their claim of
guashing the acquisition of the adjacent  properties by
anyone except the Central Government which seeks to justify
t he acquisition on the basis of necessity. On t he
construction of the statute nmade by us, this appears to be
the logical, appropriate and just view to take in respect of
such adjacent properties in which none other than the
undi sputed owner clains title and interest.

51. It nmay al so be nmentioned that ‘even as Ayodhya is said to
be of particular significance to the Hindus as a 'place of
pi | gri mage because of the ancient belief that Lord Rama was
born there, the nosque was of significance for the Mislim
conmunity as an anci ent nosque built by Mr Bagi in 1528 AD.
As a nosque, it was a religious place of —worship by the
Muslins. This indicates the conparative significance of the
disputed site to the two comunities and also that the
i mpact of acquisition is equally on the right and interest
of the H ndu conmunity. Mention of this aspect is nade

only in the context of the argument that the statute as a
whol e, not nerely Section 7 thereof, is anti-secul ar
being slanted in favour of the H ndus and agai nst the
Musl i ms.

52. Section 7(2) of the Act freezes the situation admttedly
in existence on 7-1-1993 which was a | esser right of worship
for the H ndu devotees than that in existence earlier for a
long tinme till the denolition of the disputed structure  on
6-12-1992; and it does not create a new situation nore
favourable to the Hi ndu community ampunting to confernent on
them of a larger right of worship in the disputed site than
that practised till 6-12-1992. Mintenance of status quo as
on 7-1-1993 does not, therefore, confer or have the effect
of granting to the Hi ndu community any further benefit
t her eby. It is also pertinent to bear in mnd that the
persons responsible for denolition of the nosque on 6-12-
1992 were sone niscreants who cannot be identified

8 AR 1990 AP 357

9 AR 1989 P&H 198 : (1988) 95 Punj LR 47
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and equated with the entire H ndu community and, therefore,
the act of vandalism so perpetrated by the m screants cannot
be treated as an act of the entire H ndu conmunity for the
pur pose of adjudging the constitutionality of the enactnent.
Strong reaction against, and condemmati on by the Hi ndus of
the denolition of the structure in general bears eloquent
testinony to this fact. Rejection of Bhartiya Janata Party
at the hustings in the subsequent elections in Utar Pradesh
is another circunstance to that effect. The miscreants who
denol i shed the nbsque had no religion, caste or creed except
the <character of a crimnal and the nere incident of birth
of such a person in any particular comunity cannot attach
the stigma of his crime to the community in which he was
bor n.

53. Another effect of the freeze inposed by Section 7(2) of
the Act is that it ensures that there can be no occasion for
the Hndu commnity to seek to enlarge the scope of the
practice /of ~worship by themas on 7-1-1993 during the
interregnumtill the final adjudication on the basis that in
fact a larger right of worship by themwas in vogue up to 6-
12-1992. It is difficult to visualise how Section 7(2) can
be construed as a slant in favour of the H ndu comunity
and, therefore, anti-secular. The provision does not
curtail practice of right of worship of the Muslimcomunity
in the disputed area, there having been de facto no exercise
of the practice or worship by themthere at |east since
December 1949; and it maintains status quo by the freeze to
the reduced right of worship by the H ndus as in existence
on 7-1-1993. However, confining exercise of the right of
worship of the H ndu community to its reduced form wthin
the disputed area as on 7-1-1993, |esser than that exercised
till the denolition on 6-12-1992, by the freeze enacted in
Section 7(2) appears to be reasonable and just in view of
the fact that the mi screants who denplished the nosque are
suspected to be persons professing to practise the Hi ndu
religion. The Hi ndu comunity must, therefore, bear the
cross on its chest, for the misdeed of the miscreants
reasonably suspected to belong to their religious fold.

54. This is the proper perspective, we say, in which the
statute as a whole and Section 7 in _particular rmust _be
vi ewed. Thus the factual foundation for challenge to the
statute as a whole and Section 7(2) in particular on the
ground of secularism a basic feature of the Constitution

and the rights to equality and freedom of religion is  non-
exi stent.

55. Reference may be made to the statements of the Centra

CGovernment soon after the denmolition on 7-12-1992 and 27-12-
1992 wherein it was said that the nosque would be rebuilt.
It was urged that the action taken on 7-1-1993 to issue an
Ordi nance, later replaced by the Act, and sinultaneously to
make the Reference to this Court under Article 143(1) of the
Constitution amunts to resiling fromthe earlier statements
for the benefit of the Hindu comunity. It is sufficient to
say that the earlier statements so made cannot limt the
power of Parliament and are not material for adjudging the
constitutional wvalidity of the enactnment. The validity of
the statute has to be determined on the touchstone of the

Constitution and not any statements made prior to it. We
have therefore no doubt that Section 7
410

does not suffer fromthe infirmty of being anti-secular or
discrimnatory to render it unconstitutional

56. W& would now exam ne the validity of Section 6. Sub-
section (1) of Section 6 enpowers the Central Governnent
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to direct vesting of the area acquired or any part thereof
in another authority or body or trust. This power extends
to the entire acquired area or any part thereof. This is
notwi t hst andi ng anything contained in Sections 3, 4, 5 and
7. Section 3 provides for acquisition of the area and its
vesting in the Central Government. It is, therefore, made
clear by sub-section (1) of Section 6 that the acquisition
of the area and its vesting in the Central Governnent is not
a hindrance to the sane being vested thereafter by the
Central CGovernnent in another authority or body or trust.
Section 4 relates to the effect of vesting and Section 5 to
the power of the Central CGovernment to secure possession of
the area vested, with the corresponding obligation of the
person or the State Governnent in possession thereof to
deliver it to the Central CGovernnent or the authorised
person. Section 4(3) relating to abatenent of pending suits
and |egal proceedings would be considered separately.
Secti on 7 which we have already upheld, relates to
managenent and adm ni stration of the property by the Centra
CGovernment ~or the authorised person during the interregnum
till the exercise of power by the Central Government under
Section 6(1). Section 7 has been construed by us as a
transitory provision to maintain status quo in the disputed
area and for proper nanagenent of the entire property
acquired during the interregnum Thus, sub-section (1) of
Section 6 read wth sub-section (2) of Section 7 1is an
inbuilt indication in the statute of the intent that
acquisition of the disputed area and its vesting in the
Central Governnent is not absolute but for the  purpose of
its subsequent transfer to the person foundentitled to it
as a result of adjudication of the dispute for the
resolution of which this step was taken, and  enactnent of
the statute is part of that exercise. Maki ng' of the
Ref erence wunder Article 143(1) simultaneously wth the
i ssuance of Odinance, |later replaced by the Act, 'on the
same day also is an indication of the legislative intent
that the acquisition of the disputed area was not nmeant to
be absolute but Ilimted to holding it as a ‘statutory
receiver till resolution of the dispute; and then to
transfer it, in accordance with, and in terns of the fina
determ nation nmade in the mechani sm adopted for resolution
of the dispute. Sub-section (2) of Section (6) indicates
consequence of the action taken under sub-section (1) by
providing that as a result of the action taken under sub-
section (1), any right, title and interest-in relation to
the area or part thereof would be deened to have becone
those of the transferee. Sub-section (3) of ~Section 6
enacts that the provisions of Sections 4, 5, 7 and 11 shall
so far as may be, apply in relation to such authority or
body or trustees as they apply in relation to the Centra
Covernment. The expression "so far as may be" is indicative
of the fact that all or any of these provisions may or may
not be applicable to the transferee under sub-section  (1).
This provides for the situation of transfer being made, if
necessary, at any stage and of any part of the property,
since Section 7(2) is applicable only to the disputed area.
The provision however
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does not countenance the dispute remaining unresolved or the
situation continuing perpetually. The enbargo on transfer
till adjudication, and in terns thereof, to be read in
Section 6(1), relates only to the disputed area, while
transfer of any part of the excess area, retention of which
till adjudication of the dispute relating to the disputed
area may not be necessary, is not inhibited till then, since
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the acquisition of the excess area is absolute subject to
the duty to restore it to the owner if its retention is
found, to be unnecessary, as indicated. The neaning of the
word ’'vest’ in Sections 3 and 6 has to be so construed
differently in relation to the disputed area and the excess
area in its vicinity.

57. Acquisition of the adjacent undi sputed area bel onging
to H ndus has been attacked on the ground that it was
unnecessary since ownership of the sane is undisputed.
Reason for acquisition of the |arger area adjacent to the

di sputed area has been indicated. It is, therefore, not
unrelated to the resolution of the dispute which is the
reason for the entire acquisition. Even though, prim

facie, the acquisition of the adjacent area in respect of
which there is no dispute of title and which belongs to
H ndus may appear to be a slant against the H ndus, yet on
closer scrutiny it is not sosince it is for the |arger
national purpose of nmaintaining and pronbting comuna
harmony and in consonance with the creed of secularism
Once it isfound that it is permssible to acquire an area
in excess of the disputed area al one, adjacent to it, to
ef fectuate the purpose of acquisition of the disputed area
and to inplenment the outconme of the final adjudication
between the parties to ensure that in the event of success
of the Muslimcomunity in the dispute their success renmins
neani ngful, the extent of adjacent area consi dered necessary
is in the domain of policy and not a natter for judicia
scrutiny or a ground for testing the constitutional validity
of the enactnent, as earlier indicated. However, it is with
the caveat of the Central Governnent’s duty to restore it to
its owner, as indicated earlier, if it is foundlater to be
unnecessary; and reservation of liberty to the owner to
chal l enge the needl ess acquisition when the total need has
been deterni ned.

58. W& find no infirmty in Section 6 also to render it
unconstituti onal

59. The status of the Central Governnent as a result of
vesting by virtue of Section 3 of the Act is, therefore, of
a statutory receiver inrelationto the disputed area
coupled with a duty to manage and admini ster —the disputed
area nmmintaining status quo therein till the final outcone
of adjudication of the Iong-standing dispute relating to the
di sputed structure at Ayodhya. Vesting in the Centra
CGovernment of the area in excess of the disputed area, is,
however, absol ut e. The neaning of 'vest’ ~has t hese
different shades in Sections 3 and 6 in relation tothe two
parts of the entire area acquired by the Act.

60. The question nowis of the node of adjudication of the
di spute, on the final outcone of which the action
contenplated by Section 6(1) of the Act of effecting
transfer of the disputed area has to be nade by the  Centra
Gover nment .

412
61. Sub-section (3) of Section 4 provides for abatement  of
all pending suits and | egal proceedings in respect of the

right, title and interest relating to any property whi ch has
vested in the Central Governnent under Section 3. The riva

clains to the disputed area which were to be adjudicated in
the pending suits can no |onger be determined therein as a
result of the abatement of the suits. This also results in
extinction of the several defences raised by the Mislim
conmunity including that of adverse possession of the
di sputed area for over 400 years since construction of the
nosque there in 1528 AD by Mr Bagi. Cstensi bly, the
alternate dispute resolution mechani smadopted is that of a
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simul taneous Reference nade the sanme day under Article
143(1) of the Constitution to this Court for decision of the
gquestion referred. It is clear fromthe issues franmed in
those suits that the core question for determination in the
suits is not covered by the Reference made, and it al so does
not include therein the defences raised by the Mislim
conmunity. It is also clear that the answer to the question
referred, whatever it may be, will not lead to the answer of
the core question for deternination in the pending suits and
it will not, by itself, resolve the |ong-standing dispute
relating to the disputed area. Reference made under Article
143(1) cannot, therefore, be treated as an ef fective
alternate dispute-resolution nechanismin substitution of
the pending suits which are abated by Section 4(3) of the
Act . For this reason, it was urged, that the abatement of
pending suits amounts to denial of the judicial renedy
available to the Muslimconmunity for resolution of the
di spute and grant of the relief on that basis in accordance
with the scheme of redress under the rule of |aw envisaged
by the 'Constitution. The validity of sub-section (3) of
Section 4-.is assailed on this ground.

62. To appreciate the stand of the Central GCovernment on
this point, we pernmitted the |earned Solicitor GCeneral to
make a categorical statement for the Union of India in this
behal f. The final statenment nmade by the learned Solicitor
CGeneral of India inwiting dated 14-9-1994 formng a part
of the record, alnost at the conclusion of the hearing, also
does not indicate that the answer tothe question referred
woul d itsel f be decisive of the core question in controversy
between the parties to the suits relating tothe claim over
the disputed site. According to the statenent, the Centra

Covernment proposes to resort to a process of negotiation
between the rival claimants after getting the answer to the

gquestion referred, and if the negotiations fail, then to
adopt such course as it may find appropriate in the
ci rcumst ances. There can be no doubt , in t hese

ci rcunst ances, that the Special Reference nmade under Article
143(1) of the Constitution cannot be construed as an
effective alternate dispute-resolution nmechanismto /‘permt
substitution of the pending suits and legal proceedings by
t he node adopted of making this Reference. In our  opinion,
this fact alone is sufficient to invalidate sub-section (3)
of Section 4 of the Act. [See Indira Nehru Gandhi v. Raj
Narai n6.] W accordi ngly declare sub-section (3) of~ Section

4 to be unconstitutional. However, sub-

6 1975 Supp SCC 1 :(1976) 2 SCR 347
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section (3) of Section 4 is severable, and, therefore, its

invalidity is not an inpedinment to the renmaining statute
bei ng uphel d as valid.

63. There is no serious challenge to the validity - of any
ot her provision of the Act except a feeble attack on Section
8. For Section 8, it was urged, that performance of the
exerci se of paynent of conpensation thereunder would  be
inpractical in respect of the property of which ownership. is

in dispute. This argunent itself does not visualise any
such difficulty in respect of the remaining undisputed
property. In the view we have taken that the vesting in the

Central Covernment by virtue of Section 3 in relation to the
disputed area is only as a statutory receiver, and Section
4(3) being declared invalid results in revival of the
pending suits and |legal proceedings, the application of
Section 8 would present no difficulty. Section 8 is neant
only for the property acquired absolutely, other than the
di sputed area, being adjacent to, and in the vicinity of the
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di sputed area. The disputed area being taken over by the
Central Covernment only as a statutory receiver, there is no
guestion of paynent of conpensation for the same as it 1is
nmeant to be handed over to the successful party in the
suits, in terns of the ultimate judicial verdict therein,
for the faithful inplenmentation of the judicial decision

The exercise of the power under Section 8, by the Centra

CGovernment is to be nmde only then in respect of the

di sputed area, in accordance wth the final judicia
deci si on, preserving status quo therein in terns of Section
7(2) till then. No further discussion of this aspect is
necessary.

64. A construction which the | anguage of the statute can
bear and pronotes a |arger national purpose nust be
preferred to a strict literal construction tending to
promote factionalismand discord.
MOSQUE - 1 MMUNI'TY FROM AcQui sl TI ON

65. A larger question raised at the hearing was that there
is no power inthe State to acquire any nosque, irrespective
of its.significance to practice of the religion of Islam
The argunent —is that a npbsque, even if it is of no
particular significance to the practice of religion of
I sl am cannot be acquired because of the special status of a
nosque i n Mahomedan Law. ~ This argunment was not confined to
a nosque of particular significance without which right to
practise the religion is not conceivabl e because it nay form
an essential and integral part of the practice of Islam In
the view that we have taken of limted vesting in the
Central Governnent as a statutory receiver of the disputed
area in which the nobsque stood, for the purpose of handing
it over to the party found entitled to it, and requiring it

to maintain status quo therein till then, this question my
not be of any practical significance since there is no
absolute divesting of the true owner of that property. We

may observe that the proposition advanced does appear to us
to be too broad for acceptance inasmuch as it would restrict
the sovereign power of acquisition even wher'e such
acquisition is essential for an undoubted national = purpose,
if the nobsque happens to be located in the property acquired
as an ordinary place of worship wthout any particular
significance attached to it for the

414

practice of Islamas a religion. It would also lead to the
strange result that in secular India there would be
di scrimnation against the religions, other-than1slam In

vi ew of the vehenence with which this argunent was -advanced
by Dr Rajeev Dhavan and Shri Abdul Mannan to. contend that

the acquisition is invalid for this reason alone, it is
necessary for us to decide this question

66. It has been contended that acquisition of a nobsque
violates the right given under Articles 25 and 26- of the
Constitution of India. This requires reference to the

status of a npbsque under the Mahonedan Law.

67. Even prior to the Constitution, places of worship had
enj oyed a speci al sanctity in India. In order to give
special protection to places of worship and to prevent
hurting the religious sentinents of followers of different
religions in British India, Chapter XV of the Indian Pena
Code, 1860 was enacted. This Chapter exclusively deals with
the offences relating to religion in Sections 295, 295-A,
296, 297 and 298 of the Indian Penal Code. Lord Macaulay in
drafting the Indian Penal Code, had indicated the principle
on which it was desirable for all Governments to act and the
British Government in India could not depart fromit wthout
risking the disintegration of society. The danger of
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ignoring the religious sentinments of the people of India
which could lead to spread of dissatisfaction throughout the
country was al so indicat ed.
68. In British India, the right to worship of Muslims in a
nosque and Hindus in a tenple had al ways been recogni sed as
acivil right. Prior to 1950, the Indian courts in British
India had nmintained the balance between the different
conmunities or sects in respect of their right of worship.
69. Even prior to the guarantee of freedomof religion in
the Constitution of India, Chief Justice Turner in Mithialu
Chetti v. Bapun Sai bl0 had held that during the British
admnistration all religions were to be treated equally with
the State nmmintaining neutrality having regard to public
wel f are. In Sundram Chetti v. Queenll approving Mithialu
Chetti v. Bapun Sai bl0, Chi ef Justice Turner said
"But with reference to these and to other
privileges  clained on the ground of caste or
creed, 1 nmay observe that they had their
origin in times when a State religion
i nfluence the public and private law of the
country, and are hardly conpatible wth the

principles whi ch regul ate British
admi ni stration, the equal rights of al

citizens and the conplete neutrality of the
State in‘matters of religion. ... Wen anarchy

or absolutism yield place to well-ordered
liberty, change there nmust be, but change in a
direction which should command the assent of
the intelligence of the country."

70. In Msque known -as Masjid Shahid Ganj v. Shroman

Gurdwar a Par bandhak Committee, Anritsarl 2, it was held there

that where a nobsque has been adversely possessed by non-

Muslins, it lost its sacred character as

10 ILR (1880) 2 Mad 140, 217 : 5 Ind Jur-23 : 2 Wir 68

11 ILR (1883) 6 Mad 203: 2 Weir 77 (FB)

12 AIR 1938 Lah 369 : 40 PLR 319
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nosque. Hence, the view that once a consecrated nobsque, it
remains always a place of worship as a nosque was not the
Mahormedan Law of India as approved by Indian courts.” It was

further held by the majority that a nosque in India was _an
i movabl e property and the right of worship-at a particular
place is lost when the right to property on which it ~stands
is lost by adverse possession. The conclusion reached  in
the minority judgnent of Din Mohd., J. is not the Mhonmedan
Law of British India. The majority view expressed by the
| earned Chief Justice of Lahore Hi gh Court was approved by
the Privy Council in Msque known as Masjid Shahid Ganj v.
Shiromani  Gurdwara Par bandhak Committee, Anritsarl3 in the
appeal against the said decision of the Lahore Hi gh Court.
The Privy Council held
"It is inpossible toread into the nodem
Limtation Acts any exception for property
made wakf for the purposes of a nmpbsque whether
the purpose be nerely to provide noney for the
upkeep and conduct of a nmbsque or to provide a
site and building for the purpose. Wi | e
their Lordships have every synpathy with the
religi ous sentiment which woul d ascri be
sanctity and inviolability to a place of
wor shi p, they cannot under the Limtation Act
accept the contentions that such a building
cannot be possessed adversely to the wakf, or
that it is not so possessed so long as it is
referred to as 'nmobsque’ or unless the building
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is razed to the ground or | oses the appearance
which reveals its original purpose.™
71. It may also be indicated that the Land Acquisition Act,
1894 is applicable uniformy to all properties including
pl aces of worship. R ght of acquisition thereunder was
guided by the express provisions of the Land Acquisition
Act, 1894 and executive instructions were issued to regul ate
acqui sition of places of worship. dause 102 of the Manua
of Land Acquisition of the State of Maharashtra which deals
with the acquisition of religious places |I|ike churches,
tenpl es and nosques, is of significance in this context.
72. The power of acquisition is the sover ei gn or
prerogative power of the State to acquire property. Such
power exi sts i ndependent of Article 300-A of t he
Constitution or the earlier Article 31 of the Constitution
which nerely indicate the linmtations on the power of
acquisition by the State. The Supreme Court from the
begi nni.ng has consi stently upheld the sovereign power of the
State 'to acquire property. B.K Mikherjee, J. (as he then
was) held in Chiranjit Lal Chowdhuri v. Union of Indial4 as
under : (SCR pp. 901-02)
"It is a right inherent in every sovereign to
t ake and appropriate private property
bel onging to individual citizens for public
use. This right, which is described as
em nent’ domain in Arerican law, is like the
power | of taxation, an offspring of politica
necessity, and it is supposed to be based upon
an inplied reservation by Governnent that
private
13 AIR 1940 PC 116, 121 :44 CAN 957: 67 | A 251
14 1950 SCR 869: AIR 1951 SC 41
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property acquired by its citizens wunder its
protection may be taken or its use controlled
for public benefit irrespective of the w shes
of the owner."
73. Patanjali Sastri, CJ., in the State of WB. v. Subodh
Copal Bose held as under: (SCR p. 605)
" and anmong such powers was - included the
power of ’acquisition or requisitioning of
property’ for Union and State purposes in
Entry No. 33 of List | and No. 36 of List 11
respectively. Thus, what is called the power
of eminent domain, which is. assuned to be
i nherent in the sovereignty of the State
according to Continental and Anerican jurists
and is accordingly not expressly provided for

in the American Constitution, is made the
subj ect of an express gr ant in our
Constitution."

74. It appears fromvarious decisions rendered by this

Court, referred later, that subject to the protection ‘under
Articles 25 and 26 of the Constitution, places of religious
worship |i ke nosques, churches, tenples etc. can be acquired
under the State’'s sovereign power of acquisition. Such
acquisition per se does not violate either Article 25 or
Article 26 of the Constitution. The decisions relating to
taking over of the managenent have no bearing on the
soverei gn power of the State to acquire property.
75. Khaj am an Wakf Estates v. State of Madrasl6 has hel d
(SCR p. 797: SCC p. 899, para 12)
"I't was next wurged that by acquiring the
properties bel ongi ng to religi ous
denom nations the legislature violated Article
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26(c) and (d) which provide that religious
denom nations shall have the right to owmn and
acquire novable and i movable property and
admi ni ster such property in accordance wth

[ aw. These provisions do not take away the
right of the State to acquire property
bel onging to religi ous denom nations. Those

denom nations can own or acquire properties
and admnister themin accordance wth |aw
That does not nean that the property owned by
them cannot be acquired. As a result of
acquisition they cease to own that property.
Thereafter their right to admnister that
property ceases because it is no longer their
property. Article 26 does not interfere with
the right of the State to acquire property."

76. Acharya Maharajshri Narendra Prasadji Anandprasadji

Maharaj~ v. State of @ujaratl?7, has held : (SCR pp. 327-28:

SCC p. |18, para 26)
"One thing is, however, clear that Article 26
guarantees inter ~alia the right to own and
acquire novable and inmovable property for
managi ng rel'igious affairs. Thi s right,
however, cannot take away the right of the
State to conpulsorily acquire property. .
If, on the other hand, acquisition of property
of a religious denomination by the State can
be proved to be such as to  destroy or
conpletely negative its right to own and
acquire novabl e and i nmovabl e property for
even the survival of a

15 1954 SCR 587 : AIR 1954 SC 92

16 (1970) 3 SCC 894 :(1971) 2 SCR 790

17 1975 1 SCC 11 :(1975) 2 SCR 317
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religious institutionthe question may have to
be examined in a different light. " (enphasis
suppl i ed)

77. It may be noticed that Article 25 does not contain any

reference to property unlike Article 26 of the Constitution
The right to practise, profess and propagate religion
guaranteed under Article 25 of the Constitution does  not
necessarily include the right to acquire or own or _possess
property. Sinmilarly this right does not extend to the right
of worship at any and every place of worship so that any
hi ndrance to worship at a particular place per se nay
infringe the religious freedom guaranteed under Articles 25
and 26 of the Constitution. The protection under Articles
25 and 26 of the Constitution is to religious practice which
fornse an essential and integral part of the religion. A
practice nmay be a religious practice but not an “essentia
and integral part of practice of that religion
78. Wiile offer of prayer or worship is a religious
practice, its offering at every | ocation where such prayers
can be offered woul d not be an essential or integral part of
such religious practice unless the place has a particular
significance for that religion so as to forman essential or
integral part thereof. Places of worship of any religion
havi ng particular significance for that religion, to make it
an essential or integral part of the religion, stand on a
different footing and have to be treated differently and
nore reverentially.
79. A five-Judge Full Bench of the Allahabad H gh Court, in
Raj a Suryapal singh v. U P CGovt. 18, held:

"Arguments have been advanced by | ear ned
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counsel on behalf of certain waqfs and Hi ndu
religious institutions based on Articles 25(1)
& 26, clause (c) of the Constitution.
It is said that a mutawalli’'s right to profess
his religion is infringed if the waqf property
is conpulsorily acquired, but the acquisition
of that property under Article 31 (to which
the right conferred by Article 25 is expressly
subject) has nothing to do with such rights
and in no way interferes with this exercise."
80. It has been contended that a mpbsque enjoys a particul ar
position in MislimLaw and once a nosque is established and
prayers are offered in such a nbsque, the sane remmins for
all tinme to cone a property of Allah and the sane never
reverts back to the donor or founder of the mobsque and any
person professing Islam c faith can offer prayer in such a
nosque and even if the structure is denolished, the place
remains the same where the namaz can be offered. As
i ndi cat ed herei nbefore, in British India, no such protection
was given to a nbsque and the npbsque was subjected to the
provisions of statute of Iimtation  thereby extinguishing
the right of Muslinms to offer prayers in a particular nosque
| ost by adverse possession over that property.
81. Section 3(26) of the CGeneral Causes Act conprehends
the categories of ‘properties known to Indian Law. Article
367 of the Constitution adopts
18 AIR 1951 All 674,690: 1951 Al LJ 365 :1951 AWR (HC) 317
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this secular concept. of property for purposes of our
Consti tution. A tenple, church or npsque etc. are
essentially imovable properties and subject to protection
under Articles 25 and 26. Every imovable property is
liable to be acquired. Viewed in the proper perspective, a
nosque does not enjoy any additional protection which is not
avail able to religious places of worship of other religions.
82. The correct position may be summarised thus. Under the
Mahormedan Law applicable in India, title to a nosque can be
lost by adverse possession (See Milla's Principles of
Mahonedan Law, 19th Edn., by M Hi dayatullah - Section 217;
and Shahid Ganj v. Shiromani CGurdwaral3). |If that "is the
position in law, there can be no reason to hold that a
nosque has a unique or special status, higher than that of
the places of worship of other religions in secular India to
nmake it imune fromacquisition by exercise of the sovereign
or prerogative power of the State. A nbsque is not an
essential part of the practice of the religion of |Islam and
namaz (prayer) by Mislims can be offered anywhere, even in
open. Accordingly, its acquisition is not prohibited by the
provisions in the Constitution of India. Irrespective of
the status of a nbsque in an Islamc country for the purpose
of immunity fromacquisition by the State in exercise of the
sovereign power, its status and inmunity from acquisition in
the secular ethos of India under the Constitution is the
same and equal to that of the places of worship of the other

religions, nanely, church, tenple etc. It is neither nore
nor less than that of the places of worship of the other
religions. Qoviously, the acquisition of any religious

place is to be nade only in wunusual and extraordinary
situations for a larger national purpose keeping in view
that such acquisition should not result in extinction of the
right to practise the religion, if the significance of that
place be such. Subject to this condition, the power of
acquisition is available for a nosque |ike any other place
of worship of any religion. The right to worship is not at
any and every place, solong as it can be practised
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effectively, wunless the right to worship at a particular
place is itself an integral part of that right.
Mai ntai nability of the Reference

83. In the view that we have taken on the question of
validity of the statute (Act No. 33 of 1993) and as a result
of upholding the validity of the entire statute, except
Section 4(3) thereof, resulting in revival of the pending
suits and | egal proceedi ngs wherein the dispute between the
parties has to be adjudicated, the Reference nade under
Article 143(1) becones superfluous and unnecessary. For
this reason, it is unnecessary for us to examine the nmerits
of the subm ssions made on the maintainability of this

Ref er ence. We, accordingly, very respectfully decline to
answer the Reference and return the sane.
Resul t

84. The result is that all the pending suits and |ega
proceedi ngs stand revived, and they shall be proceeded with,
and deci ded, in accordance with

13 AIR 1940 PC 116,121 : 44 CWN 957: 67 | A 251
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| aw. It follows further as a result of the remaining
enact ment bei ng upheld as valid that the disputed area has
vested in the Central Government as a statutory receiver
with a duty to nmanageand administer it in the manner
provided in the Act maintaining status quo therein by virtue
of the freeze enacted in Section 7(2); and the Centra
CGovernment woul d exercise its power of vesting that property
further in another ‘authority or body or trust in accordance
with Section 8(1l) of the Act in terns of the fina
adj udi cation in the pending suits. The power of the courts
in the pending | egal proceedings to give directions to the
Central Covernment as a statutory receiver would be
circunscribed and limted to the extent of the area |eft
open by the provisions of the Act.. The Central CGovernnent
woul d be bound to take all necessary steps to inplenment the
decision in the suits and other |egal proceedings and to
hand over the disputed area to the party found entitled to
the sanme on the final adjudication made in the suits. The
parties to the suits would be entitled to anend their
pl eadi ngs suitably in the Iight of our decision

85. Before we end, we wuld like to i ndi-cate the
consequence if the entire Act had been held to be invalid
and then we had declined to answer the Reference on that
concl usi on. It would then result in revival of the abated
suits along with all the interimorders nmade therein: It
would also then result automatically in ‘revival ~of the
worship of the idols by H ndu devotees, which too has been
stopped from Decenber 1992 wth all its ‘ramfications
wi thout granting any benefit to the Muslimcomunity  whose
practice of worship in the nosque (denolished on 6-12-1992)
had cone to a stop, for whatever reason, since “at | east
Decenber 1949. This situation, unless altered subsequently
by any court order in the revived suits, would, therefore,
continue during the pendency of the litigation. This result
could be no solace to the Muslins whose feelings of hurt  as
a result of the demolition of nbsque, nust be assuaged in
the manner best possible without giving cause for any
legitimate grievance to the other comunity leading to the
possibility of reigniting comrunal passions detrimental to
the spirit of conmunal harnony in a secular State.

86. The best solution in the circunstances, on revival of
suits is, therefore, to maintain status quo as on 7-1-1993
when the | aw cane into force nodifying the interimorders in
the suits to that extent by curtailing the practice of
worship by Hndus in the disputed area to the extent it
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stands reduced under the Act instead of conferring on them
the larger right available under the court orders till
i ntervention was nmade by | egislation
87. Section 7(2) achieves this purpose by freezing the
i nteri marrangenent for worship by H ndu devotees reduced to
this extent and curtails the larger right they enjoyed under
the court orders, ensuring that it cannot be enlarged til
final adjudication of the dispute and consequent transfer of
the disputed area to the party found entitled to the sane.
Thi s being the purpose and true effect of Section 7(2), it.
promotes and strengthens the commtment of the nation to
secul arism instead of negating it. To hold this provision
as anti-secular and slanted in favour of the H ndu comunity
420
would be to frustrate an attenpt to thwart anti-secularism
and unwittingly support the forces which were responsible
for the events of 6-12-1992.

Gener a
88. Sone. general remarks are appropriate in the context.
We nust ‘place on record our appreciation and gratitude to
the Ilearned menbers of the Bar who assisted us at the
heari ng of this matter of extraordinary and unusua
importance to the national ethos. The |earned Attorney
CGeneral, the | earned Solicitor General, the | earned Advocate
General of Madhya Pradesh, the | earned Advocate General of
Raj ast han, Shri F.S.” Narinan, Shri Soli” J. - Sorabjee, Late
Shri R K. Garg, Dr Raj eev Dhavan, Shri ‘Anil B. Divan, Shr
Satish Chandra, Shri. PR Rao, Shri Abdul Mannan, Shri O P.
Sharma, Shri S.N. Mehta, Shri RN Duda, Shri V.M Tarkunde,
Shri Ashok H. Desai, Shri Shakil  Ahnmed Syed, Ms N. Bhagwat
and the other |earned counsel who assisted them rendered
their valuabl e assistance with great zeal after considerable
industry in the highest traditions of the Bar. Shri Deok
Nandan Agarwal, one of the parties in a suit as the next
friend of the Deity appeared in person and argued wth
conpl ete detachnment. Dr M Ismail Frauqui al so appeared in
per son. It was particularly heartening to find that the
cause of the Mislimcomunity was forcefully “advocated
essentially by the nmenbers of the Bar belonging to  other
comunities. Their conmmitnent to the cause is evident from
the fact that Shri Abdul Mannan who appeared for the Sunni
Central Wakf Board endorsed the arguments on behalf of the
Musl im comunity. The reciprocal gesture of Shri Mannan was
equally heartening and indicative of nutual trust. The
congeni al at mosphere in which the entire hearing took place
was a true manifestation of secularismin practice.
89. The hearing |l eft us wondering why the dispute cannot be
resolved in the same manner and in the same spirit in which
the mtter was argued, particularly, when sonme of the
participants are comobn and are in a position to negotiate
and resolve the dispute. W do hope this hearing-has been
the comencenent of that process which wll ensure an
am cabl e resolution of the dispute and it will not end wth
the hearing of this matter. This is a matter suited
essentially to resolution by negotiations which does not end
in a wnner and a |loser while adjudication leads to that
end, it is in the national interest that there is no |oser
at the end of the process adopted for resolution of the
di spute so that the final outcome does not |eave behind any
rancour in anyone. This can be achieved by a negotiated
solution on the basis of which a decree can be obtained in
terms of such solution in these suits. Unless a solution is
found which |eaves everyone happy, that cannot be the
begi nning for continued harnony between "we the people of
I ndi a".
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90. In 1893 Wrld' s Parlianent of Religions was held in
Chicago, the Chairnan of Parlianment John Henry Barrows
indicated its object and observed
"It was felt to be wise and advant ageous that
t he religions of the world, whi ch are
conpeting at so many points in all the
continents,
421
shoul d be brought together not for contention
but for Ioving conference, in one room"
In Parliament, Swanm Vivekananda spoke of "Hi nduismas the
religion that has taught the world both tolerance and

uni ver sal acceptance"” ‘and described the diversity of
religions as "the sane light comng through different
col ours". The assenbly recited the Lord's Prayer as a
uni versal prayer and Rabbi “Em| H rsch proclainmed : "The day

of national religions is past. The God of the wuniverse
speaks ~of all mankind." At the closing session, Chicago

| awyer Char les Bonney, one of Parlianment’s Chi ef
vi sionaries, declared : "Henceforth the religions of the
world wll nmake war, not-on each other, but on the giant

evils that afflict mankind." Have we, during the |ast

century, noved towards the professed goal ?

91. "As 1993 began, comunal violence returned to India,

sparked by the controversy over a 16th century nosque said

to stand on the ruins of an ancient H ndu tenple honouring

Lord Rama." It nmay be said that
"fundanmentalism and pluralismpose the two
chal | enges that people of all religi ous
traditions face;”

and
" to the fundanentalists, the borders of
religious certainty are tightly guarded; to
the pluralist, the borders are good fences
where one neets the neighbour. To many
fundanent al i st s, secul arism seen as the
denial of religious clains, is the eneny; to
pluralists, secularism seen as the separation
of Government from the donination of a /'single
religion, is the essential conconitant of
religious diversity and the protection of
religious freedom"”

The present state may be sunmarised thus
"At present, the greatest religious tensions
are not those between any one religion and
another; they are the tensions between the
fundanentalist and the pluralist in each and
every religious tradition."

The spirit of universalismpopular in the late 19th century

was depicted by Max Muller who said:
"The living kernel of religion can be found, |
believe, in alnpst every creed, however much
the husk may vary. And think what that  means

It neans that above and beneath and behind

all religions there is one eternal, one
uni versal religion."

92. The year 1993 has been described as the "Year of

Interreligious Understanding and Cooperation”. Is that

century-old spirit of conciliation and cooperation reflected

in reactions of the protagonists of different religious

faiths to justify 1993 being called the "Year of

Interreligious Understanding and Cooperation"?t It is this

hope which has to be realised in the future

"Refl ections on Religious Diversity " by Diana L. Eck in
SPAN - Sept enber 1994
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93. A neutral perception of the requirenent for conmnunal
harmony is to be found in the Bahai faith. In a booklet,
"Communal Harnony - India G eatest Challenge", formng part
of the Bahai literature, it is stated thus :
"The spirit of tolerance and assimlation are
the hallmarks of this civilization. Never has
the question of conmunal harnbny and socia
integration raised such a wde range of

enotions as today."
*

* * *

Fear, suspicion and hatred are the fuel which
feed the flame of comunal disharnony and
conflict. Though the Indian masses would
prefer harnony between various comunities, it
cannot be est abl i shed t hr ough t he
acconmodati on 'separate but equal ', nor
t hrough -~ the subnergence of mnority culture
into majority culture - whatever that nmay

Lasting har nony bet ween het er ogeneous
comuni ties can only come  through a
recognition ~of the oneness of mankind, a
realization that differences that divide us
along ethnic and religious Ilines have no
f oundati on. Just as there are no boundaries
drawmn on the earth of separate nati ons,
di stiinctions of social, economic, ethnic and
religious identity -inmposed by peoples are
artificial; they ~have only benefited those
with vested interests. On'the -other hand,
naturally occurring diverse regions of the
pl anet, or the country, such as nmountain and
pl ai ns, each have  unique benefits, The
diversity created by God has infinite value
while distinctions inposed by nman have no
subst ance. "
94. We conclude with the fervent hope that conmunal
har mony, peace and tranquillity would soon descend in the
and of Mhatma Gandhi, Father of —the Nation, whose
favourite bhajan (hym) was-
"I shwar and All ah are both your names:
OCh God! Gant this wisdomto all."
95. We do hope that the people of India would renenber the
gospel he preached and practised, and live up to hi s
i deal s.
"Better |ate than never."
Concl usi ons
96. As a result of the above discussion, our conclusions,
to be read with the discussion, are as follows :
(1) (a) Sub-section (3) of Section 4 of the Act
abates all pending suits and | egal proceedings
wi t hout providing for an alternative dispute--
resol ution mechanism for resolution of the
di spute between the parties thereto. This is
an extinction of the judicial renedy for
resol ution of the dispute amount i ng to
negation of rule of law  Sub-section (3) of
Section 4 of the Act is, t her ef ore,
unconstitutional and invalid.
(b) The remining provisions of the Act do
not suffer from any invalidity on t he
constructi on nmade thereof by us. Sub- secti on
(3) of
423
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Section 4 of the Act is severable fromthe renmining Act.
Accordingly, the challenge to the constitutional validity of
the remaining Act, except for sub-section (3) of Section 4,
is rejected.

(2) Irrespective of the status of a nbsque under the Mislim
Law applicable in the Islamc countries, the status of a
nosque under the Mahonedan Law applicable in secular India
is the same and equal to that of any other place of worship
of any religion; and it does not enjoy any greater imunity
fromacquisition in exercise of the sovereign or prerogative
power of the State, than that of the places of worship of
the other religions.

(3) The pending suits and other proceedings relating to the
di sputed area wthin which the structure (including the
premn ses of the inner and outer courtyards of such
structure), comonly known as the Ram Janna Bhumi - Babr
Masjid, stood, stand revived for adjudication of the dispute
therein, ‘together with the interimorders nmade, except to
the extent the interim orders stand nodified by the
provi sions of Section 7 of the Act.

(4) The vesting of the said disputed area in the Centra
Government by virtue of Section 3 of the Act is limted, as
a statutory receiver, with the duty for its managenent and
adm ni stration according to Section 7 requiring maintenance
of status quo therein under sub-section (2) of Section 7 of

the Act. The duty of the Central = Governnent as the
statutory receiver is to hand over the disputed area in
accordance with Section 6 of the Act, in ‘terms of the

adjudication made in the suits-for inplementation of the
final decision therein. This is the purpose for which the
di sputed area has been so acquir ed.

(5) The power of the courts in making further interim
orders in the suits is limted to, and circunscribed by, the
area outside the anbit of Section 7 of the Act.

(6) The vesting of the adjacent area, other than the
di sputed area, acquired by the Act in the Central Governnent
by virtue of Section 3 of the Act (is absolute with the power
of managenent and adninistration thereof in accordance’ with
sub-section (1) of Section 7 of the Act, till its further
vesting in any authority or other body or trustees of any
trust in accordance with Section 6 of the Act. The further
vesting of the adjacent area, other than the disputed area,
in accordance with Section 6 of the Act has to be nade at
the time and in the manner indicated, in view of the purpose
of its acquisition.

(7) The nmeaning of the word 'vest’ in Section 3 and Section
6 of the Act has to be so understood in the different
cont ext s.

(8) Section 8 of the Act is neant for paynent of
conpensation to owners of the property vesting absolutely in
the Central CGovernnent, the title to which is not in dispute
being in excess of the disputed area which alone 'is the
subject-matter of the revived suits. It does not apply to
the disputed area, title to which has to be adjudicated in
the suits and in respect of which the Central Government is
nerely the statutory receiver

424

as indicated, with the duty to restore it to the owner in
terns of the adjudication nade in the suits.

(9) The <challenge to acquisition of any part of the
adjacent area on the ground that it 1is unnecessary for
achieving the professed objective of settling the |ong-
standi ng di spute cannot be exanined at this stage. However,
the area found to be superfluous on the exact area needed
for the purpose being determ ned on adjudication of the
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di spute, nust be restored to the undi sputed owners.

(10) Rejection of the chall enge by the undi sputed owners to
acqui sition of sone religious properties in the vicinity of
the disputed area, at this stage is with the liberty granted
to themto renew their challenge, if necessary at a |later
appropriate stage, in case of continued retention by Centra
Government of their property in excess of the exact area
determ ned to be needed on adjudi cation of the dispute.

(11) Consequently, the Special Reference No. 1 of 199319
made by the President of India under Article 143(1) of the
Constitution of India is superfluous and unnecessary and
does not require to be answered. For this reason, we very
respectfully decline to answer it and return the sane.

(12) The questions relating to the-constitutional wvalidity
of the said Act and maintainability of the Special Reference
are decided in these termns.

97. These matters are disposed of, accordingly, in the
manner st ated above.

BHARUCHA, J. (for /Ahmadi, J. and hinself) (dissenting)-

We have had the benefit of reading the erudite judgnment of our
| earned brother, Verma, J. We are unable to take the view
expressed by himand nust respectfully dissent.

99. It 1is convenient to deal with the validity of the
Acqui sition of Certain Area at Ayodhya Act, 1993, and the
mai ntai nability of the Presidential Reference dated 7-1-1993
under Article 143(1) of the Constitution of India in a
common opi ni on.

100. The historical background, as now set out, is 'drawn
fromthe Wite Paper on Ayodhya issued by the CGovernnment of
India in February 1993. This was the basis upon which the

Bill to bring the said Act upon the statute ‘book was
prepared and t he Reference was nade.
"Ayodhya ... has long been a place of holy

pi |l gri mage because of its nention in the epic
Ramayana as the place of birth of Shri ~Ram
The structure comonly known as Ram Janma
Bhoom -Babri Masjid was erected as a nobsque by
Mr Bagi in Ayodhya in 1528 AD. |t is clained
by sone sections that it was built at the site
bel i eved to be the birthspot

19 Ed. : For Order dated January 27, 1993 of « the present
Bench on the Reference see (1993) 1

SCC 642
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of Shri Ram where a tenple had stood earlier."
(Para 1.1 of the White Paper.)

The di sputed structure was used by the Muslinms for offering

prayers until the night of 22-12-1949/23-12-1949, when
"Hindu idols were placed under the «centra
done of the main portion of the disputed
structure. Worship of these idols was started
on a big scale fromthe next norning. As this

was likely to disturb the public peace the
civil admnistration attached the prenises
under the provisions of Section 145 of the
Cri m nal Procedure Code. Thi s was t he

starting point of a whole chain of events
which ultimately led to the demolition of the
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structure." (Paras 2.13 and 2.15)
In 1950 two suits were filed by H ndu gentlenen; in one of
these suits, in January 1950, the Civil Judge concerned
passed interimorders whereby the idols remained in place
and puja continued. The interimorder was confirned by the
H gh Court in April 1955. On 1-2-1986, the District Judge
concerned ordered the opening of the | ocks upon the disputed

structure and permitted puja by devotees. In 1959 a suit
was filed claimng title to the disputed structure by the
Ni rmohi  Akhar a. In 1961 another suit was filed claimng
title to the disputed structure by the Sunni Central Wakf
Boar d. In 1989 Devki Nandan Agarwal as the next friend of
the Deity, that is to say, the said idols, filed a title
suit in respect of the disputed structure. In 1989 the

suits aforementi oned were transferred to the Al lahabad High
Court and were ordered to be heard together. On 14-8-1989,
the H gh Court ordered the maintenance of status quo in
respect of the disputed structure. (Appendix-1 to the Wite
Paper.)
"The controversy entered a new phase with the
placing of idols in the disputed structure in
Decenmber 1949. The premi ses were attached
under Section 145 of the Code of Crimna
Pr ocedur e. Cvil suits were filed shortly
thereafter. The interimorders in these civi
suits restrained the parties fromrenoving the
idols or interfering with their worship. In
effect, therefore, from Decenber 1949 till
Decenmber. 1992 the structure had not been used
as a nosque." (Para 1.2)
On 6-12-1992, the disputed structure was
denol i shed.
"The demplition ... was a nobst reprehensible
act. The perpetrators of this deed struck not
only against a place of worship but also at
the principles of secularism denocracy and
the rule of law ... .. (Para 1. 35)
At 6.45 p.m on that day the idols were replaced where the
di sputed structure had stood and by 7.30 p.m~ work had
started on the construction of a tenporary -structure for
them (Para 1.20) At about 9.10 p.m the President of India
issued a proclamation under the provisions of Article 356
assumng to hinself all the functions of the Governnent of
Uttar Pradesh and dissolving its Vidhan Sabha. (Para 1.21)
101. A structure called the Ram Chabutra stood on the
di sput ed site, wthin the courtyard of the di sput ed
structure. This structure was al so denolished on~ 6-12-1992
(Appendi x-V of the Wiite Paper). As a result, (worship by
the Hi ndus thereat,which, it appears, had been going on for
a
426
considerable period of time wthout objection by the
Musl ins, came to an end.
102. After the inposition of President’s rule, the Centra

Government took, inter alia, the follow ng decisions: "The
Government wll see to it that the denolished structure is
rebuilt; and appropriate steps will be taken regarding new

Ram tenple." (Para 1.22)
103. On 27-12-1992, the aforesaid decisions taken on 7-12-
1992, "to rebuild the denolished structure and to take
appropriate steps regarding new Ramtenple" were el aborated
as follows:
"The CGovernnent has decided to acquire al
areas in dispute in the suits pending in the
Al | ahabad High Court. It has also been
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decided to acquire suitable adjacent area.
The acquired area excluding the area on which
the disputed structure stood would be nade
available to two trusts which would be set up
for construction of a Ramtenple and a nosque
respectively and for planned devel opment of
the area.

The Covernment of India has also decided to
request the President to seek the opinion of
the Supreme Court on the question whether
there was a Hindu tenple existing on the site
where the disputed structure stood. The
Government ' has al so decided to abide by the
opinion of the Suprene Court and to take
appropriate steps to enforce the Court’s
opi ni on. Not wi t hst andi ng the acquisition of
the di sputed area; the Governnent woul d ensure
that the position existing prior to the
promul'gation of the Ordinance is maintained
until such tine as the Suprene Court gives its
opinion in the matter.  Thereafter the rights
of the parties shall be determned in the
light of the Court’s opinion." (Para 8.11)

104. An O di nance, ‘which was replaced by the said Act, was

i ssued on 7-

1-1993. The Reference under Article 143 was

nade on the sane day. W shall refer to the provisions of

the Act |ater.
t he Reference
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For the present, it is necessary to set out
in full:
"\Whereas a dispute-has arisen whether a Hindu
templ e or any Hndu religious structure
existed prior to the construction of the
structure (including the prem ses of ‘the inner
and outer courtyards of such structure),
conmonly known as the Ram Janma Bhum - Babri

Masjid, in the area inwhich the structure
stood in Village Kot Ranchandra in Ayodhya, in
Pargana Haveli Avadh, in Tehsil Fai zabad
Sadar, in the district of Faizabad of the

State of Uttar Pradesh.

2. And whereas the said area is located in
Revenue Plot Nos. 159 and 160 in- the said
Vil | age Kot Ranthandr a;

3. And whereas the said dispute has affected
the nmmi ntenance of public order and har nony
bet ween di fferent communities in the country;

4. And whereas the aforesaid area vests in
the Central Government by virtue of t he
Acqui sition of Certain Area at Ayodhya
O di nance, 1993;

5. And whereas notwi thstanding the vesting of
the aforesaid area in the Central Covernment
under t he sai d Or di nance t he Centra
CGovernment proposes to settle the said dispute
after obtaining the opinion of the Suprene
Court of India and in terms of the said
opi ni on;

6. And whereas in view of what has been
herei nbefore stated it appears to nme that the
guestion hereinafter set out has arisen and is
of such a nature and of such public inportance
that it is expedient to obtain the opinion of
the Supreme Court of India thereon

7. Now, therefore, in exercise of the powers
conferred upon ne by clause (1) of Article 143
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of the Constitution of India, 1, Shanker Daya
Sharma, President of India, hereby refer the
following question to the Suprene Court of
India for consideration and opinion thereon
nanel vy,
VWhet her a Hindu tenple or any Hi ndu religious
structure existed prior to the construction of
the Ram Jannma Bhumi -Babri Masjid (including
the premises of the inner and outer courtyards
of such structure) in the area on which the
structure stood?"
105. It will be seen that the fifth recital of the Reference
states that "the Central Governnent proposes to settle the
said dispute after obtaining the opinion of the Suprene
Court of India and in terms of the said opinion". The
| ear ned Solicitor CGeneral,  appearing for the Centra
CGovernment, submitted that this neant that the Centra
Gover nnment, "was conmm tted to bring about a settlement in the
Iight of the Suprene Court opinion and consistent therewth.
However, ‘at this stage it cannot be predicated as to the
preci se manner in which progress towards a solution could
be made". If, he submitted orally, no am cable solution was
reached, the Central Government would take steps to enforce
the Suprene Court’s opinion. To avoid anbiguity, the |earned
Solicitor General was asked to take instructions and put in
witing the Central CGovernnent’'s position in this behalf: If
the answer to the question posed by the Reference was that
no Hndu tenmple or religious structure had 'stood on the
di sputed site prior to the construction of 'the disputed
structure, would the disputed structure be rebuilt? On 14-9-
1994, the -learned Solicitor General nmmde the follow ng
statenment in response
"CGovernnent stands by the policy of secularism

and of even-handed treatnment of all religious
comunities. The Acquisition of Certain Area
at Ayodhya Act, 1993, as well as the

Presidential Reference, have the objective of
mai nt ai ni ng public or der and pronoti ng
comunal harnmony and the spirit ~ of /‘comon
br ot herhood anobngst the peopl e of India.

CGovernment is commtted to the construction of
a Ramtenple and a nobsque, but their actua

location will be determned only after the
Supreme Court renders its opinion in the
Presidential Reference. Government will “treat

the finding of the Suprene Court - on the
guestion of fact referred under Article 143 of
the Constitution as a verdict which is fina

and bi ndi ng.
In the light of the Suprene Court’s ~ opinion
and consistent with it, Governnment wll rmnake

efforts to resol ve the cotroversy the
controversy by a process of
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negoti ati ons. Government is confident that
the opinion of the Suprenme Court will have a
salutary effect on the attitudes of t he
comunities and they wll no |longer take
conflicting positions on the factual issue

settled by the Supreme Court.

If efforts at a negotiated settlenment as
aforesaid do not succeed, Governmnent is
committed to enforce a solution in the 1ight
of the Supreme Court’s opinion and consistent
with it, Governnent’s action in this regard
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will be even-handed in respect of both the
conmuni ti es. If the question refer-red is

answered in the affirmative, nanely, that a
Hi ndu tenple/structure did exist prior to the
construction of the denolished structure,

CGovernnment action will be in support of the
wi shes of the H ndu conmunity. If, on the
other hand, the question is answered in the
negati ve, nanel y, t hat no such H ndu
tenpl e/structure existed at the relevant tine,
then Government action will be in support of

the wi shes of the Miuslimconmunity.
106. The |learned Solicitor General was asked to clarify
whet her the Central Governnent proposed to act in support of
ei t her conmunity’s w'shes as presently known or as
ascertained after the answer to the Reference was given and
negoti ations had failed.~ The learned Solicitor General was
unable ~to get instructions in this behalf fromthe Centra
Governnment. It is fair to say that he had not much tine to
do so as the arguments were closed on the day after the
clarification was sought.
107. It is relevant nowto refer to the
content “of the dispute.
"At the centre of the dispute is the demand
voi ced by the Vishwa H ndu Parishad (VHP) and
its allied organisations for the restoration
of a site said to be the birthplace of Shr
Ram iin Ayodhya. Till 6-12-1992, this site was
occupired by the structure erected in 1528 by
Mr Bagi - who clained to have built it on
orders of the first Mighal Enperor Babar
* * * * *
The VHP and its allied organisations based
their denmand on the assertion that this site
is the birthplace of Shri Ram and a Hi ndu
tenpl e comenorating this site stood here til
it was destroyed on Babar’'s comand and a
masjid was erected in its place.
* * *

* *

During the negotiations ainmed at finding an
amicable solution to the dispute one issue
which cane to the fore was whether a Hindu
tenmpl e had existed on the site occupi ed by the

di sput ed structure and whet her it was
denvol i shed on Babar’ s order for t he
construction of the masjid. ... It was stated

by certain Mislim |eaders that if t hese
assertions were proved, the Mislinms would
voluntarily hand over the disputed shrine to
the Hindus." (Paras 2.1, 2.2 and 2.3 of the
Wi te Paper.)
108. The Statement of bjects and Reasons for
the Act states:
"It was considered necessary to acquire the
site of the disputed structure and suitable
adjacent land for setting up a conplex which
coul d
429
be developed in a planned manner wherein a Ram tenple, a
nosque, anenities for pilgrins, a library, museumand other
suitable facilities can be set up."
109. The Act has been placed on the statute book to provide
for the acquisition of "certain area at Ayodhya and for
matters connected therewith or incidental thereto". The Act
recites that there bad "been a 1ong-standing dispute”
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relating to the structure aforenentioned which had affected
t he mai ntenance of public order and harnony bet ween

different communities in the country. It was "necessary to
mai ntain public order and pronote comrunal harnony and the
spirit of comron brotherhood anpbng the people of India". It

was necessary to acquire certain areas in Ayodhya "with a
view to achieve the aforesaid objectives".
110. The Act, by reason of Section 1(2), is deened to
have cone into force on 7-1-1993 (which is the date on which
the Ordinance was passed). Section 2(a) defines "area’ to
nmean the area specified in the Schedule to the Act,
including the buildings, structures or other properties
conprised therein. Section 2(b) defines "authorised person”
to nean "a person or body of persons or trustees of any
trust authorised by the Central Governnment under Section 7".
111. By reason of Section 3, on and fromthe comencenent of
the Act, the right, title and interest in relation to the
area stands transferred to and vests in the Centra
Gover nment .
112. Section 4(1) states that the "area shall be deened to
include all assets, rights, |easeholds, powers, authority
and privileges and all property, novable and inmovabl e,
and all other rights and interests in or arising out of such
properties as were /imediately before the comrencenent of
this Act in the ownership or control of any person or the
State Government ... and all registers, naps, pl ans,
drawi ngs and other docunents of whatever nature relating
thereto". By reason of Section 4(2) all the properties
whi ch have vested in the Central Governnent under Section 3
shall, by the force of such -vesting, stand freed and
di scharged from any trust, obligation, nortgage, charge,
lien and all other encunbrances affecting them and any
attachment, injunction, decree or order of any court or
tribunal or other authority restricting the use of such
properties in any manner or _appointing any receiver in
respect of the whole or any part of such properties shal
cease to have any effect. Section 4(3) states that any
suit, appeal or other proceedings .in respect of the right,
title and interest relating to any property which is /'vested
in the Central Governnent under Section 3 which was  pending
before any court, tribunal or other authority on the date of
the commencenent of the Act "shall abate".
113. Section 5 empowers the Central Governnent to take all
st eps necessary to secure the possession of the area
that vests init.
Section 6 reads thus:
"6. (1) Notwi thstandi ng anything contained in Sections 3, 4,
5 and 7, the Central CGovernment may, if it is satisfied that
any authority or other
430
body, or trustees of any trust, set up on or
after the commencenent of this Act is or are
willing to conmply wth such terns and
conditions as that Governnent may think fit to
i npose, direct by notification in the Oficial
Gazette, that the right, title and interest or
any of themin relation to the area or any
part thereof, instead of continuing to vest in
the Central CGovernnment, vest in that authority
or body of trustees of that trust either on
the date of the notification or on such |Iater
date as nmay be specified in the notification
(2) Wien any right, title and interest in
relation to the area or part thereof vest in
the authority or body or trustees referred to
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in sub-section (1), such rights of the Centra
CGovernment in relation to such area or part
thereof, shall, on and fromthe date of such
vesting, be deened to have becone the rights
of that authority or body or trustees of that
trust.

(3) The provisions of Sections 4, 5, 7 and 1
I shall, so far as may be, apply in relation
to such authority or body or trustees as they
apply inrelation to the Central Governnent
and for this purpose references therein to the

Central Governnent shall be construed as
references to such authority or body or
trustees.”

114. Section 7 is the only section under the
Chapt er entitled " Managenent And
Adm nistration of Property", and it reads
t hus:

"7. (1) Notwi thstanding anything contained in
any  contract or instrument or order of any
court, tribunal ~or other authority to the
contrary, on and fromthe conmencenent of this
Act, the property vested in the Centra
CGover nent_-under Section 3 shall be managed by
the Central Governnent or by a person or body
of persons or trustees of ‘any trust authorised
by that Governnent in this behalf.
(2) In managi ng the property vested in the
Central Covernment -~ under Section 3, t he
Central = Governnent or the authorised person
shal | ensure that the position existing before
the comencenent of this Act in the area on
whi ch the structure (including the prem ses of
t he inner and outer courtyards of such
structure), commonly known as the Ram Janma
Bhum -Babri Masjid, -stood in Village Kot
Rancthandra in Ayodhya, in Pargana Havel
Avadh, in Tehsil  Faizabad Sadar, in t he
district of Faizabad of the State of  Utar
Pradesh is maintained."
115. By reason of Section 8 the owner of any |and, buil di ng,
structure or other property conprised in the "area shall be
given by the Central Governnent in cash an anmpbunt equival ent
to the market value of the land, building, structure  or
ot her property that has been transferred to and vests in the
Central CGovernnent under Section 3. For the purposes of
deciding the claimof the owner, the Central Government is
to appoint a Cainms Commissioner. Clains are required to be
nmade within a period of 90 days from the date of the
comencement of the Act.
116. Section 9 nakes it clear that the provisions of the Act
woul d have effect notw thstanding anything inconsistent
therewith contained in any other law for the tinme being in
force or any instrunent having effect by virtue of
431
any law other than the Act or any decree or order of any
court, tribunal or other authority. Section 10 provides for
penal ties for non-conpliance with the provisions of the Act.
Section Il provides for protection for action taken in good
faith under the Act. Section 12 enpowers the Centra
Government to make rules to carry out the provisions of the
Act. By reason of Section 13 the Ordinance is repeal ed.
117. The Act may now be anal ysed.
118. ' Area’ under Section 2(a) of the Act is that specified
in the Schedule. Again, 'area under Section 3 is that
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specified in the Schedule. ’'Area’, by reason of Section
4(1), i ncludes assets and all property, novable and
i movabl e, and all other rights and interests in or arising
out of such property. 'Area’, in other words, includes the

whol e bundl e of novabl e and i movabl e property in the area
specified in the Schedule and all other rights and interests
therein or arising thereout. The whole bundle of property
and rights vests, by reason of Section 4(2), in the Centra

CGovernment freed and di scharged fromall encunbrances.

119. Section 7(1) speaks of property vested in the Centra

CGovernment under Section 3. It, therefore, speaks of the
whol e bundle of property and rights. These are to be
managed by the Central Government or any person or body of
persons or trustees of any trust so authorised. In nanaging
the whole bundle of ~“property and rights "the Centra

CGovernment or the authorised person shall ensure that the
position existing beforethe conmencenent of this Act in the
area on which the structure (including the prem ses of the
i nner 'and outer courtyards) ... stood ... is nmintained"

This provision in Section 7(2) relates only to that part of
the area upon which the disputed structure stood (the
di sputed site).

120. Now, as to the ™authorised person", Section 7(1) says
that the whole bundle of property and rights shall be
managed by the Central Government or by a person or body of
persons or trustees of any trust authorised by the Centra

CGovernment. This, as Section 7(2) shows, is the "authorised

person” under Section 2(b). He'or it nmay not be the
authority or other body or trustees referred to in Section
6(1). In other words, the power to nanage the whole bundle

of property and rights nmay be conferred upon any person or
body of persons or trustees of any trust even though he or
they are not required to conmply with the terns and
conditions that the Central Government may deem fit to
i mpose under Section 6(1).

121. "In nmanaging the property vested in the Centra
Gover nment under Section 3" (which, read with Section 4(1),
neans the whol e bundl e of property and rights) "the Centra
Covernment or the authorised person shall ensure that the
position existing before the conmencenment of this Act in the
area on which the structure (including the prem ses of the
i nner and outer courtyards of such structure) ... stood .
is maintained'. This provision in Section 7(2) speaks of
"the position existing before the comrencenent of this Act”,
i.e., existing before midnight on the night-of 6-1-1993/7-1-

1993. This provision, therefore, requires the Centra
Governrent of the authorised
432

person to ensure, in managi ng the whol e bundl e of property
and rights, that the position existing on the disputed site
before mdnight on the night of 6-1-1993/7-1-1993 is
mai nt ai ned.

122. The obligation is cast in regard to the 'managenent’ of
the whol e bundle of property and rights. This inplies  that
the Central Governnment or the authorised person is required
to continue with the puja that was being performed on the
di sputed site before 7-1-1993. This is provided for even
though, by reason of Section 4(2), the orders of the court
in this behalf cease to have effect.

123. There is no provision in the Act which indicates in
clear terns what use the whole bundle of property and
rights, including the disputed site, will be put to by the
Central Governnent. An indication in this behalf is
provided by Section 6. Section 6 is an enabling provision

By reason of Section 6(1), notwithstanding the vesting in
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the Central Governnent of the whole bundle of property and
rights, "the Central Governnment may, if it is satisfied that
any authority or other body or trustees of any trust set up
on or after the conmencenent of this Act is or are wlling
to conply with such ternms and conditions as that Governnent
mght think fit to inpose direct ... that the right, title
and interest or any of them in relation to the whole bundle
of property or rights or any part thereof, instead of
continuing to vest in the Central CGovernnent, shall vest in
t hat authority or body or trustees of t hat trust.
Thereupon, by reason of Section 6(2), the rights of the
Central Governnent in the whole bundle of property and
rights or such part thereof as has been vested under Section

6(1) shall, on and fromthe date of such vesting, be deened
to have beconme the rights of that authority or body or
trustees of that trust. In other words, when the vesting

takes place in respect of the whole bundle of property and
ri ghts or of any part thereof, all the rights of the Centra
Government in the whole bundle of property and rights or
such part thereof as has been vested, shall be deened to be
transferred to the authority or body or trust in whichit is
vest ed.

124. The provisions of Section 6 apply to the whole bundle
of property and rights; that is to say, they apply also to
the disputed site.  The disputed site may al so be vested in
an authority or body or trust that is willing to conply with
the ternms and conditions that the Central Covernnent m ght
think fit to inpose. Those terns and conditions are not
specified in the Act, nor is there any indication in that
behal f available. The only restriction inposed upon such
authority or body or trust, apart from the terns and
conditions that the Central Governnent may think fit to
i npose, are those provided in Section'7. This is set out in
Section 6(3). The provisions of Sections 4, 5 and Il | which
are also nentioned in Section 6(3) are provisions that
enpower and protect the authority or body or trust.

125. Section 7 relates to the managenent and admini'stration
of the whole bundle of property and rights. Section' 7(1)
states that it shall be managed by the Central Governnent or
by a body of persons or trustees of any trust authorised by
the Government in this behalf; in other words, the
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aut hori sed per son. Section 7(2) obliges the Centr al
CGovernment or the authorised person, in nanaging the whole
bundl e of property and rights, to ensure that "the position
exi sting" before the conmencenent of the Act in the area on

which the disputed structure stood "is naintained". The
Central Governnent or the authorised person is, therefore,
obliged to mmintain the " position' in respect of the

di sputed site as it was before mdnight on the night of 6-1-
1993/ 7-1-1993, and it is required to do so in "managi ng" the
whol e bundl e of property and rights. This inplies not. only
that the debris of the denolished structure nust be
mai ntained as it stands but also that the idols which had
been placed on the disputed site after the denolition had
taken place nmust be retained where they are and the puja
carried on before them nust be continued.

126. Since the Act does not spell out the use to which
the whole bundle of property and rights is intended to be
put and since the provisions of Section 7 are applicable
even to the authority or body or trust in which the Centra
CGovernment may vest the whole bundl e of property and rights
or any part thereof under the provisions of Section 6, it is
possible to read the provisions of Section 7 as being of a
per manent nature. The Act read by itself, therefore,
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suggests that the idols shall remain on the disputed site
for an indefinite period of tinme and puja shall continue to
be performed before them

127. Section 8 gives to the owner of any I and,
buil ding, structure or other property which is acquired
conpensati on equivalent to the market value thereof. Cains
in that behalf are to be entertained by a Cl ains
Conmi ssi oner to be appointed by the Central Governnent. For
the purposes of establishing his claim the owner woul d have
to establish his title to the property that has been
acquired. The suits in the All ahabad H gh Court which abate
by reason of Section 4(3) relate to the title of the
di sput ed site. In other words, the forum for the
adjudication of the title to the disputed site is shifted
fromthe courts to the d aims Conmi ssi oner

128. The above is an analysis of the Act by itself. It s
necessary to read it also in the context of its Statement of
nj ect s and Reasons and the Reference.

129. The ~/Statenent of (bjects and Reasons state that the
acqui siti'on” of the whole bundl e of property and rights is
necessary  for-setting up a planned conplex housing "a Ram
tenmpl e, a nosque, anenities for pilgrinms, a library, nmuseum
and other suitable facilities". The authority or other body
or trustees of any trust willing to comply with such terns
and conditions as/the Central Governnent may think fit to
i npose woul d, under /the provisions of Section 6, be vested
with a part of the whole bundle of property-and rights to
construct and maintain a Ram tenple and concommi t ant
amenities. Anot her. authority or body or trust —so wlling
would be vested with another part of the whole bundle of
property and rights to construct and mai ntain a nosque and
concommitant facilities. So read, the provisions relating
to the managenent and admi nistration of the whole bundle of
property and rights contained in
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Section 7 are interimprovisions, to operate until / vesting
under Section 6 has taken place.

130. Having regard to the provisions of Section 6, the
Statement of Objects and Reasons and the Reference, the
acquisition of the disputed site and surrounding land is to
hold the same pending the resolution of the di spute
regarding the disputed site. The resolution of the dispute
is to take place in the nanner stated in the Reference.
Upon such resolution the disputed site woul d be handed over
for the construction of a nosque or a Ramtenple, as the
case may be, and the surroundi ng area woul d house a pl ace of
worship of the other religion and ancillary facilities for
the places of worship of both the Muslim and the Hi ndu
conmuni ti es. The validity of the provisions of Section 3,
by reason of which the whole bundle of property and rights
stands transferred to and vests in the Central Government,
and, therefore, of the Act itself, depends upon the validity
of the provisions that followit, particularly, Section 4.
131. Section 4(1) states that the "area shall be deened to
include all assets, rights, |easeholds, powers, authority
and privileges and all property, novable and i nmovabl e,

and all other rights and interests in or arising out of such
properties as were inmedi ately before the comencenent of
this Act in the ownership or control of any person or the
State Government ... and all registers, naps, pl ans,
drawi ngs and ot her docunments of whatever’ nature relating
thereto". By reason of Section 4(2) all the properties
whi ch have vested in the Central Governnment under Section 3
shall, by the force of such vesting, stand freed and
di scharged from any trust, obligation, nortgage, charge,
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lien and all other encunbrances affecting them and any
attachment, injunction, decree or order of any court or
tribunal or other authority restricting the use of such
properties in any nmanner or appointing any receiver in
respect of the whole or any part of such properties shal
cease to have any effect. Section 4(3) states that any
suit, appeal or other proceedings in respect of the right,
title and interest relating to any property which is vested
in the Central Governnent under Section 3 which was pending
bef ore any court, tribunal or other authority on the date of
the comencenent of the Act "shall abate". By reason of
Section 8 the owner of any land, building, structure or
ot her property conprised in the "area shall be given by the
Central Governnent in cash an ampunt equivalent to the
market value of the land, building, structure or other
property that has been transferred to and vests in the
Central Governnent under Section 3. Such clains are to be
decided by a Cains Conmssioner, who is entitled to
regul ate his own procedure.

132. As the White Paper shows, the denolished structure was
built as a npbsque in 1528. It was used as a nosque from
1528 until the night of 22-121949/23-12-1949, when the idols
were placed therein. Theidols continue in the disputed
structure by reason of the orders of the courts. Under the
orders of the court passed in 1986 public worship of the
idols was pernitted. / This state of affairs continued unti
6-12-1992, when the disputed structure was denolished.
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133. The effect of Section 4 of the Act is that. the Sunn
Wakf Board, which admnistered the nmbsque that was housed in
the disputed structure, -and the Muslimcomunity lose their
right to plead adverse possession of the disputed site from

1528 wuntil 1949, if not up-to-date, considering that the
idols remained in the disputed structure only under the
orders of the courts. Instead of judicial determ nation of

the title to the disputed site on the basis of the law, the
disputed site, along wth surrounding |and, has been
acquired and a conplex with a nosque and a tenple thereon is
pl anned. Wat is to happen to the disputed site is to
depend wupon the answer to the question -posed in the
Ref erence and negotiations based thereon. The question
posed in the Reference is: Wether a Hndu tenple or  any
other Hindu religious structure existed prior to t he
construction of the disputed structure on the disputed site.

The learned Solicitor CGeneral fairly stated that the court
shoul d read the question as aski ng whet her any Hi ndu tenple
or other Hindu religious structure stood on. the disputed
site imrediately before the disputed structure was built
thereon. The dispute, it will be remenbered, was that a Ram
tenmpl e had stood on the disputed site and it was denolished
to meke place for the disputed structure; the  question
posed, however, is: Was there " a Hindu tenple or any | Hi ndu
religious structure" on the disputed site. Secondl y, the
salient fact as to whether the tenple, if any, was
denol i shed to nake place for the disputed structure is not
to be gone into. The disputes as to title to the disputed
site survive for consideration for the purpose of award of
conpensati on. For this purpose title shall have to be
established not before a court of |law but before a Cains
Conmi ssioner to be appointed by the Central Government, who
is entitled to devise his own procedure. No right of appea

or reference to a Civil Court is provided for wth the
result that the decision of the C ains Commi ssioner would be
final except for a remedy under Articles 226/227 of the
Constitution. For the reasons aforesaid, the provisions of
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Sections 4 and 8 of the Act nust be held to be arbitrary and
unr easonabl e.

134. More inportantly, the provisions of Section 4 of the
Act, inasnuch as they deprive the Sunni Wakf Board and
the Muslimcommunity of the right to pl ead and establish
adverse possession as aforesaid and restrict theredress of
their grievance in respect of the disputed site to the
answer to the limted question posed by the Reference and to
negoti ati ons subsequent thereto, and the provisions of
Section 3 of the Act, which vest the whole bundle of
property and rights in the Central Government to achieve
this purpose, offend the principle of secularism which is a
part of the basic structure of the Constitution, being
slanted in favour of one religious conmunity as against
anot her.

135. That secularismis a part of the basic features of the
Constitution was ~held in Kesavananda Bharati v. State of
Ker al a5. It was unanimously reaffirmed by the nine-Judge
Bench of this Court-in S.R Bommi v. Union of

5 (1973) 4 SCC 225 : 1973 Supp SCR 1
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I ndi a4. Sawant , J. ~analysed the Pr eanbl e of t he
Constitution and various articles therein and held that
t hese provi si ons, by i mplicati on, pr ohi bi t ed the

establ i shnent of a/theocratic State and prevented the State
from either identifying itself wth or  favouring any
particular religion. The State was enjoined to accord equa
treatnent to all religions. K Ramaswany, J. quoted the
words witten by Gandhiji that are as apposite now as they
were when he wote them "The Allah of Miuslins is the same
as the God of Christians and Ishwara of H-ndus."™ B.P. Jeevan
Reddy, J. said: (SCC p. 233, para 304)

"While the citizens of this country are free

to profess, practise and propagate such

religion, faith or belief as they choose, so

far as the State is concerned, i.e., from the
point of viewof the State, the religion
faith or belief of a personis inmterial. To

it, all are equal and all are entitled'to be
treated equally. Howis this equal treatnent
possible, if the State were to prefer _or
pronpte a particular religion, race or caste,
which necessarily nmeans a |ess favourable
treatnent of all other religions, races -and
castes. How are the constitutional pronises
of social justice, liberty of belief, faith or
wor shi p and equality of status and of
opportunity to be attained unless the State
eschews the religion, faith or belief ~of a
person fromits consideration altogether while
dealing with him his rights, his duties and
his entitlenents? Secularismis thus nore
t han a passi ve attitude of religi ous
tolerance. It is a positive concept of equal
treatnment of all religions. This attitude is
descri bed by sone as one of neutrality towards
religion or as one of benevolent neutrality
This may be a concept evolved by Wstern
i beral thought or it may be, as sonme say, an
abiding faith with the Indian people at al

points of tinme. That is not material. What
is material is that it is a constitutiona
goal and a basic feature of the Constitution
as affirmed in Kesavananda Bharati v. State of
Ker al a5 and Indira Nehru Gandhi V. Raj
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Nar ai n6. Any step inconsistent wth this
constitutional policy is, in plain words,
unconstitutional ."
The State has no religion. The State is bound to honour and
to hold the scales even between all religions. It may not
advance the <cause of one religion to the detriment of
anot her.
136. The core provisions of the Act are Sections 3, 4 and 8.
The other provisions of the Act are only ancillary and
incidental to Sections 3, 4 and 8. Since the core provisions
of Sections 3, 4 and 8 are unconstitutional, the Act itself
cannot stand.
137. The provisions of Section 7 are referred to in support
of the finding that the Act is skewed to favour one
religi on agai nst anot her
138. The provisions of Section 7(1) enmpower the Centra
Covernment to entrust the managenent of the acquired area to
"any person or body of persons or trustees of any trust".
Section 7(2) statesthat "in managi ng the
4 (1994) 3 sCCc 1
5 (1973) 4 SCC 225 : 1973 Supp SCR 1
6 1975 Supp SCC 1 :(1976) 2 SCR 347
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property vested in‘the Central CGovernment under Section 3
the Central Governnment or the authorised person ... shall

ensure that the position existing before the commencenent of
this Act in the area on which" the disputed structure

"stood ... is maintained". It is relevant to note that "the
position"™ is required to be maintained in the course of
"managi ng the property". Before "the conmencement of this

Act" the disputed structure had been denolished, the idols
had been placed on the disputed site and puja thereof had
begun. Section 7(2), therefore, requires that the puja nust
continue so |long as the managenent continues. For how | ong
such managenent is to continue and on the happeni ng on what
event it will cone to end is not indicated. Section 7(2),
thus, perpetuates the perfornmance of puja on the /disputed
site. No account is taken of the fact that the ‘structure
thereon had been destroyed in "a nmost reprehensible act.
The perpetrators of this deed struck not only against a
place of worship but at the principles of secularism
denocracy and the rule of law ...... (Whi-te Paper, para
1.35.) No account is taken of the fact that there is  a
dispute in respect of the site on which puja is to be
perfornmed; that, as stated in the Wite Paper, until the
ni ght of 22-12-1949/23-12-1949, when the idols were placed
in the disputed structure, the disputed structure was being
used as a nosque; and that the Muslimcommunity has a claim
to of fer namaz thereon.

139. Reference was nade in the course of the proceedings to
the provisions of the Places of W rship Special Provisions
Act, 1991. It is a statute to prohibit the conversion of
any place of worship and to provide for the maintenance of
the religious character of any place of worship as it
exi sted on 15-8-1947. It enjoins that no person shal
convert any place of worship of any religious denom nation
or any section thereof into a place of worship of a
di fferent section of the same religious denom nation or of a
di fferent religious denom nation or any section thereof. It
declares that the religious character of a place of worship
existing on 15-8-1947, shall continue to be the sane as it
existed on that date. It is specified that not hi ng
contained in the statute shall apply to the place of worship
whi ch was the disputed structure at Ayodhya and to any suit,
appeal or other proceedings relating to it. Based upon The
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Places of Wrship Act, it was submtted that what had
happened at Ayodhya on 6-12-1992, coul d never happen again

The submi ssion overl ooks the fact that the Indian Penal Code
contains provisions in respect of offences relating to
religion. Section 295 thereof states that whoever destroys,
damages or defiles any place of worship or any object held
sacred by any class of persons with the object of thereby
insulting the religion of any class of persons or with the
know edge that any class of persons is likely to consider
such destruction, damage or defilement as an insult to their
religion shall be punished. Section 295 provides for
puni shment of a person who with the deliberate and malicious
intention of outraging the religious feelings of any class
of citizens of India, by words, either spoken or witten, or
by signs or by visible representation or otherwise insults
or attenpts to insult the religion or religious beliefs of
that class. Those who razed the disputed structure to the
ground on 6-12-1992, were not
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deterred ' by these provisions. Qhers simlarly mnded are
as little likely to be deterred by the provisions of the

Pl aces of Wbrship Act.
140. The Preanble to the Constitution of India proclains
that India is a secular denocratic republic. Article 15 in
Part 11l of the Constitution, which provides for fundanenta
rights, debars the State fromdiscrimnating against any
citizen on the ground of religion. Secularism is given
pride of place in the Constitution: The object is to
preserve and protect ‘all religions, to place all religious
conmunities on a par.  \Wen, therefore, adherents of the
religion of the majority of Indian citizens make a claim
upon and assail the place of worship of another  religion
and, by dint of nunbers, <create conditions that are
conducive to public disorder, it is “the constitutiona
obligation of the State to protect that place of worship and
to preserve public order, using for the purpose such neans
and forces of law and order as are required. It is
i mperm ssible under the provisions of the Constitution for
the State to acquire that place of worship to preserve
public order. To condone the acquisition of a place of
worship in such circunstances is to efface the principle of
secularismfromthe Constitution.
141. W nust add a caveat. |If the title to the place of
worship is in dispute in a court of law and public order is
j eopardi sed, two courses are open to the Central Governmnent.
It may apply to the court concerned to be appointed Receiver
of the place of worship, to hold it secure pending the fina
adjudication of its title, or it may enact |egislation  that
nmakes it statutory Receiver of the place of worship pending
the adjudication of its title by the court concerned. In
either event, the Central Government would bind itself to
hand over the place of worship to the party in whose favour
its title is found.
142. The learned Solicitor CGeneral submtted:
Wen conflicting clainms are made and deep
sentinments are involved, a solution may hurt
one or other of the sentinents, but on that
account it cannot be characterised as partia
or lacking in neutrality.
VWhen anmity and harnony between comunities are
threatened, it is one of the secular duties of
the State to help the parties towards a
solution which the Governnent feels wll be
accepted over the course of time, if not
i medi ately, and which will have the effect of
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abating and blunting the violence of the
strife and conflict. The Act and t he
Ref erence nake an attenpt in the direction of
restoring amity and harnony between t he
conmuni ti es. Their objective is secular. W
cannot, for the reasons stated above, agree.

143. A brief reference to Article 25(1) may

now be made. It reads:

" 25. Freedom  of consci ence and free
pr of essi on, practice and propagati on of
religion.- (1) Subject to public or der
norality and health and to the ot her
provisions of this Part, all persons are

equally entitled to freedom of conscience and
the right freely to profess, practise and
propagate religion."
439
Article 25(1) protects the rights of individuals. (See
Conmi ssi oner, ~ Hi ndu Religious Endowrents, Madras v. Sri
Lakshm ndra Thirtha Swam ar of Sri_ Shirur Mutt.20) Exercise
of the right-of the individual to profess, practise and
propagate religion is subject to public order. Secul ari sm
is absolute; the State may not treat religions differently
on the ground that public order requires it.
144. The principle/of secularismillum nes the provisions of
Articles 15 and 16./ Article 15 obliges the State not to
di scrimnate agai nst any citizen on the ground of religion
The obligation is not subject to any restriction. Article
16(1) declares that there shall be equality of " opportunity
for all citizens in matters relating to enploynent or
appoi ntnent to any office under the State: Article 16(2)
puts the requirenent negatively: No citizen'shall ~on the
ground of religion be ineligible for or -be discrimnated
against in respect of any enploynment or office wunder the
State. Again, the obligation inthis behalf is not  subject
to any restriction. The "hands-off" approach required of
the State in matters of religionis illustrated ‘also by
Article 27, by reason whereof no person can be conpelled to
pay any taxes the proceeds of which are specifically
appropriated in paynment of expenses for the pronption or
mai nt enance of any particular religion. Article 29(2) nay
also be noted for its absolute ternms; no citizen can be
deni ed adm ssion into any educational institution maintained
by the State or receiving aid out of State funds on the
ground of religion.
145. This brings us to the Reference. The Act having been
struck down, the suits as to the title of the disputed site
in the Allahabad Hi gh Court revive and the purpose for which
the Reference was made may be said to have becone redundant.
On the other hand, it nay be said that the revival ~of the
suits does not debar the Central Government from negotiating
to bring an am cable solution to the dispute at Ayodhya and
such negotiations depend upon the answer given to the
guestion posed by the Reference. W shall, therefore, dea
with the Reference, and proceed upon the basis that it is
mai nt ai nabl e under the provisions of Article 143.
146. In Special Reference No. 1 of 19642 1,
this Court held: (SCR p. 431)
"It is quite true that under Article 143(1)
even if questions are referred to this Court
for its advisory opinion, this Court is not
bound to give such advisory opinion in every
case. Article 143(1) provides that after the
gquestions formulated by the President are
received by this Court, it may, after such
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hearing as it thinks fit, report to the
President its opinion thereon. The use of the

word 'may’ in contrast with the use of the
word ’'shall’ in the provision prescribed by
Article 143(2) «clearly brings out the fact
t hat in a given case, this Court may

respectfully refuse to express its advisory
opinion if it is satisfied that it should not
express its opinion having regard to the
nature of the questions forwarded to it and
having regard to the other relevant facts and
ci rcumst ances. "

20 1954 SCR 1005, 1021: AI'R 1954 SC 282

21 (1965) 1 SCR 413: AIR 1965 SC 745
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147. In Special Courts Bill, 1978, Re22, this Court said:

(SCR p. 502: SCC pp. 400-01, para 20)
"Article 143(1) \is couched in broad terns
whi ch-provide that any question of |aw or fact
nmay be referred by the President for the
consideration of ~the  Supreme Court if it
appears to himthat such a question has arisen
or is likelyto arise and if the question is
of such a nature and of such public inportance
that /it i's expedient to obtain the opinion of
the Court upon it. Though questions of fact
have not been referred to this - Court in any of
the six references made under Article 143(1),
that article enpowers the President to make a
ref erence _even on-questions of fact provided
the other  conditions of the article are

sati sfied. It is not -necessary ‘that the
guestion on which the opinion of the Suprene
Court is sought must have arisen actually. It

is conpetent to the President to nake a
reference under Article 143(1) at an anterior
stage, nanely, at the stage when the President
is satisfied that the question is Ilikely to
arise. The satisfaction whether the question
has arisen or is likely to arise and

whether it is of such a nature and of such
public inmportance that it —is expedient to
obtain the opinion of the Suprenme Court upon
it, is a matter essentially for the President
to decide. The plain duty and function of the
Supreme Court under Article  143(1) ~ of the
Constitution is to consider the question on
whi ch the President has nade the reference and
report to the President its opinion, provided
of course the question is capable of / being
pronounced upon and falls within the power of
the Court to decide. |I1f, by reason of the
manner in which the question is framed or for
any ot her appropriate reason the Court
considers it not proper or possible to answer
the question it would be entitled to return
the reference by pointing out the inpedinments
in answering it. The right of this Court to
decline to answer a reference does not flow
merely out of the different phraseol ogy used
in clauses (1) and (2) of Article 143, in the
sense that clause (1) provides that the Court
,may’ report to the President its opinion on
the question referred to it, while clause (2)
provides that the Court 'shall’ report to the
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President its opinion on the question. Even
in mtters arising under clause (2), though
t hat guestion does not arise in this

reference, the Court nmay be justified in
returning the reference unanswered if it finds
for a wvalid reason that the question is
i ncapable of being answered. Wth t hese
prelimnary observations we will consider the
contentions set forth above."
This Court is, therefore, entitled to decline to answer a
guestion posed to it under Article 143 if it considers that
it is not proper or possible to do so, but it nust indicate
its reasons.
148. In our view, the Reference must not be answered, for
the follow ng reasons.
149. The Act and the Reference, as stated hereinabove,
favour one religious conmunity and disfavour another;
the purpose of the Reference is,
22 (1979) /1 SCC 380: (1979) 2 SCR 476
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therefore, opposed to secularismand is wunconstitutional
Besi des, the Reference does not serve a constitutiona
pur pose.
150. Secondly, the fifth recital to the Reference states
that "the Central Governnent proposes to settle the said
di spute after obtaining the opinion of the Suprene Court of
India and in terns of the said opinion". (enphasis supplied)
It is clear that the Central Government does not propose to
settle the dispute in terns of the Court’s 5 opinion. It
proposes to use the Court’s opinion as a springboard for
negoti ations. Resolution of the dispute as a result of such
negotiations cannot be said to be a resolution of the
dispute "in terns of the said opinion". ‘Asked to obtain
instructions and tell the Court that the nosque would be
rebuilt if the question posed by the Reference was answered
in the negative, the learned Solicitor General nmde the
statenent quoted above. It |eaves us in no doubt that even
in the circunstance that this Court opines that ‘no /Hi ndu
tenmpl e or Hindu religious structure existed on the disputed
site before the disputed structure was built thereon, there

is no certainty that the nmosque will be rebuilt.

151. Thirdly, there is the aspect of evidence in relation to
the question referred. It is not our suggestion that  a
court of law is not conpetent to decide such a question. It
can be done if expert evidence of archaeologists and
historians is led, and is tested in cross-exam nation. The
principal protagonists of the two stands are not - appearing
in the Reference; they will neither |ead evidence nor cross-
exam ne. The |learned Solicitor General stated that ' the

Central CGovernnent would |ead no evidence, but it /‘would
pl ace before the Court the material that it had “collected
from the two sides during the course of earlier

negoti ati ons. The Court being ill-equi pped to exam ne and
eval uate such material, it would have to appoint experts in
the field to do so, and their evaluation would go
unchal | enged. Apart fromthe inherent inadvisability of

rendering a judicial opinion on such evaluation, the opinion
would be liable to the criticismof one or both sides that
it was rendered without hearing them or their evidence.
This would ordinarily be of no significance for they had
chosen to stay away, but this opinionis intended to create
a public climate for negotiations and the criticism would
find the public ear, to say nothing of the fact that it
woul d inpair this Court’s credibility.

152. Ayodhya is a stormthat will pass. The dignity and
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honour of the Suprenme Court cannot be conprom sed because of
it.

153. No observation that we have made is a reflection on the
referring authority. W have the highest respect for the
office of the President of India and for its present
i ncumbent; his secular credentials are well known.

154. Having regard to the construction that we have placed
upon the Act and the Reference, it is neither necessary nor
appropriate to discuss the other challenges to their

validity and maintainability, respectively. It may,
however, be said that we found the argunent that the Act was
public order legislation and, therefore, beyond the
conpetence of Parlianent wvery plausible.
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155. W are indebted tothe learned Attorney General for the
assistance that he has rendered to the Court. W are
i ndebted to counsel who have appeared in these matters; if

we single out M RK- Garg, it is because of his wuntinely
demi se.

156. Before we pass final orders, sonme observations of a
general nature appear to be i n~ order. H nduism is a
tolerant faith. It is that tolerance that has enabled
Islam Christianity, = Zoroastrianism Judaism Buddhi sm
Jainism and Sikhismto find shelter and support upon this

| and. We have no /doubt that the moderate H ndu has little
taste for the tearing down of the place of worship of
another to replace it with a tenple. 1t is our fervent hope

that that noderate opinion shall find general expression and
that conmmunal brotherhood shall bring to the  dispute at
Ayodhya an am cabl e solution long before the courts resolve
it.

157. To quote Gandhiji again

"I ndia cannot cease to be one nation because

peopl e belonging to-different religions |Ilive

in it. ... Innopart of the world are one
nationality and one religi on synonynous terns,
nor has it ever been so in India."

158. The Acquisition of Certain Area at

Ayodhya Act, 1993, is struck down as ' being

unconstitutional . The Wit petitions

i mpugning the validity of the Act are all owed.

The issues in the suits in the Al ahabad H gh

Court withdrawn for trial to this Court are

answer ed accordingly.

159. The Presidential Reference i's returned

respectful ly, unanswered.

160. There shall be no order as to costs.
undertaking and orders issued on that basis - Pursuant to
challenge to State Govt. notifications under S.. 4 of /Land
Acqui sition Act for acquisition of certain |and close to Ram
Janma  Bhumi -Babri Masjid conplex, interlocutory orders
issued by High Court as well as Supreme Court - Assurances
gi ven by Chief Mnister before Nationa
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