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Introduction

This Study is an assessment of international lawdsirds relating to incitement to
genocide and racial hatred. The overriding goatststent with the mandate of the UN
Special Advisor on the Prevention of Genocide, whimmissioned the Study, is to
contribute to international efforts to take prevemimeasures relating to genocide. The
specific focus of this Study within that broad s on speech-related issues.

International standards relating to incitementeaaride and hatred were developed with
close attention to the right to freedom of expm@ssa fact which is clearly reflected in
thetravaux préparatoiresas well as the application of these rules byrirggonal courts
and other decision-makers. This Study reflectstdraion by presenting the central
analysis as a balancing of the different intergstday, namely avoiding genocide and
acts of hatred, promoting substantive equality pradecting freedom of expression.

It should be noted at the outset that the inteonatilaw standards in question primarily
call for criminal prohibitions on inciting speedby using terms such as ‘punishable by
law’ and ‘prohibited by law’. Assessing speechoarposes of prosecution is, however, a
very different exercise from assessing that saree@pfor purposes of monitoring for a
risk of genocide (or hatred). Criminal sanctions awvery intrusive means of restricting
speech and international courts have sought ta threir application as far as possible.

As a result, monitoring efforts often need to foousspeech which, while failing to
qualify as incitement to genocide or even hate @dpséll poses a risk of promoting
genocide. Taking this into account, this Study &smses on the question of monitoring
speech for early warning signs of incitement toagpate.

Finally, it is one thing to monitor the risk of gemde and another to take preventive
action. Criminal measures represent one form cémi@l preventive measure, but only
one. This Study includes a final Part on other messthat may be taken to prevent or
counter incitement to genocide or hatred. The facuthis Part of the Study is on
measures that directly affect expression, not tbader range of preventive measures
that may contribute to reducing the risk of genecid



Part I: International Provisions on Genocide, Hate
Speech and Free Speech

This Part of the Study elaborates on the key prawssin international law relevant to
incitement, specifically those relating to genocilate speech and freedom of
expression. This section is mainly restricted &dual interpretation and comparison of
the various provisions. The exercise of balanciregvarious competing interests these
provisions seek to protect is undertaken in Part Il

.1 Genocide

[.1.1 General Genocide Provisions

Much has been written about the scope and meanitng derm genocide, particularly as
it appears in th€onvention on the Prevention and Punishment o€Ctirae of Genocide
(Genocide Conventiorf)the terms of which other instruments on genociieeh
incorporated, usually verbatim, and these provisioave also been the subject of
detailed interpretation by various internationalits? It is beyond the scope of this
Study to elaborate in detail on the specific eletsefthe crime of genocide but a brief
outline of the key provisions will help inform oanalysis of the scope of incitement to
genocide.

TheCharter of the International Military Tribunal (Nemburgfestablished the first

legal forum (Nuremburg Tribunal) before which indiwvals were convicted of acts which
later came to be understood and legally definegeascide’ As such, it is somehow a
precursor to the subsequent treaties which spatifidefined genocide. The Charter
itself did not explicitly use the term ‘genocideitithe term was used in the Indictment of
8 October 1945, in Count Three, War Crimes, speadlfi under the heading “Murder

and lll-Treatment of Civilian Populations of or@ccupied Territory and on the High
Seas™ However, the only person specifically convictedy Tribunal for incitement on
its own was Julius Streicher, who was convictedenr@@burt Four of the Indictment,
Crimes Against Humanity, defined in Article 6(c)tbe Charter as:

! See, for example, Ruhashyankiko, Special Rapporgtudy of the Question of the Prevention and
Punishment of the Crime of Genocide, 4 July 1978 Ne4/Sub.2/416; Kunz, J., “The United Nations
Genocide Convention” (1949) 48nerican Journal of International Law89; Schabas, WGenocide in
International Law(Cambridge: Cambridge University Press, 2000) &8el, 2000a); and Robinson, N.,
The Genocide Convention: A Comment@dtew York: Institute of Jewish Affairs, 1960).

2 For ease of reference, all international bodiegwhre formally tasked with interpreting interiatl
legal provisions in the context of contentious vidiial appeals will be referred to herein as cqurts
although many are not, in fact, cougter se although they do undertake quasi-judicial funcsio

% part of the_ondon Agreement of August 8th 13gned by the governments of France, Soviet Union,
United Kingdom and United States.

* The term itself had been defined earlier but nat binding legal form. See Ruhashyankiko, para28.
® Section VIII of the Indictment.



[M]urder, extermination, enslavement, deportatamd other inhumane acts
committed against any civilian population, beforeloring the war; or persecutions
on political, racial or religious grounds in exdoutof or in connection with any
crime within the jurisdiction of the Tribunal, winetr or not in violation of the
domestic law of the country where perpetrated.

There can be little doubt that the acts for whitlei8her was convicted were considered
to constitute incitement to genocide and the judgrspecifically referred to his having
‘injected poison’ into the minds of Germans, cagdimem to follow the Nazi policy of
“Jewish persecution and exterminatidn.”

Genocide itself was first formally defined in ther@®cide Convention, adopted by the
UN General Assembly in 1948Article 2 of which states:

In the present Convention, genocide means anyeofaffowing acts committed with intent to
destroy, in whole or in part, a national, ethnicatial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to membéthe group;

(c) Deliberately inflicting on the group condition§life calculated to bring about its physical

destruction in whole or in part;

(d) Imposing measures intended to prevent birttisiwthe group;

(e) Forcibly transferring children of the groupaieother group.

Pursuant to Article 1 of the Genocide Conventidrhé Contracting Parties confirm that
genocide, whether committed in time of peace dinn@ of war, is a crime under
international law which they undertake to preverd # punish.” Article 3 stipulates:

The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genogide
(d) Attempt to commit genocide;
(e) Complicity in genocide.

These three articles define genocide for purposdsdConvention, the rest of which
goes on to provide for individual liability and waus procedural and other matters.

The Statute of the International Criminal Tribunal fire Former YugoslavidCTY
Statute), adopted by the UN Security Council in39gepeats Articles 2 and 3 of the
Genocide Convention verbatihas does th8tatute of the International Criminal
Tribunal for Rwand4ICTR Statute), adopted by the UN Security Couimcil994:°

® The Streicherdecision can be found at: http://www.yale.edu/laliagalon/imt/proc/judstrei.htm.
" General Assembly Resolution 260 A (I1l), 9 Decemb@48, entered into force 12 January 1951.
8 Security Council Resolution 827, 25 May 1993.

° Article 4.

19 Security Council Resolution 955, 8 November 198de Article 2.



Finally, theRome Statute of the International Criminal Co{i&C Statute)* defines
genocide in exactly the same language as ArticietBe Genocide Conventidfhlnstead
of including the punishable acts found in Articlefthe Genocide Convention, however,
the ICC Statute sets out various different headsd¥idual criminal responsibility, such
as committing, ordering, soliciting or aiding artzbting the commission of the defined
crimes®® Specifically, and uniquely in respect of genocithe, ICC Statute provides for
liability for anyone who, “directly and publicly @ites others to commit genocid&”jn

this instance mirroring the language of Article)3§€the Genocide Convention. This is
significant inasmuch as genocide is the only crimeelation to which incitement is
separately punishable, even when it does not ¢atesinother head of liability.

A Comparison

It is clear from the above that there is verydittifference between the various provisions
relating to genocide as they are all based claselhe wording of the Genocide
Convention.

One difference between the Genocide ConventiortlatCC Statute, on the one hand,
and the ICTY and ICTR Statutes, on the other,as the latter provide both a list of
punishable acts of genocide and, separately, thvistual liability for anyone who
“planned, instigated, ordered, committed or otheendided and abetted in the planning,
preparation or execution of” various crimes, inéhggall punishable acts of genocitfe.
This doubling of ‘punishable acts’ or provisions‘ordividual criminal responsibility’
means that, formally, these Statutes define sualgghas planning and/or instigating
incitement to genocide as a crime, whereas the Ggm&onvention and ICC Statute
prohibit only incitement itself.

The jurisprudence of the International Criminalbmal for Yugoslavia (ICTY) suggests
that this is of minor significance and that theutes that certain heads of individual
responsibility overlap. IProsecutor v. Krst, for example, the Tribunal noted:

Article 7(1) entails a general provision on indiva criminal responsibility
applicable to all crimes in the Statute. Articl@provides for heads of
responsibility in relation to genocide only; ittekenverbatimfrom Article Il of the
Genocide Convention. Article 4(3) provides for admt range of heads of criminal
responsibility, including heads which are not imtgd in Article 7(1), such as
“conspiracy to commit genocide” and “attempt to eoithgenocide”. By
incorporating Article 4(3) in the Statute, the dea$ of the Statute ensured that the
Tribunal has jurisdiction over all forms of parpetion in genocide prohibited under

1 Adopted in Rome, 17 July 1998, entered into fdrdeily 2002.

12 Article 6.

13 Article 25.

4 Article 25(3)(e).

5 In contrast, the International Law Commission'sfdCode of Crimes Against the Peace and Secufity o
Mankind, 1996, provides for incitement to a variefycrimes, but only where those crimes in factuscc

See Atrticle 2(3)(f). It thus rules out unsuccesgialtement, which is far more controversial than
successful incitement. See section 1.1.2.

16 Article 7(1) of the ICTY and Article 6(1) of th€TTR.
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customary international law. The consequence efdpproach, however, is that
certain heads of individual criminal responsibiiityArticle 4(3) overlap with those
in Article 7(1)*" [footnotes omitted]

In Brdanin, the Tribunal specifically rejected the prosecstsubmission that this was,
“an incidental result of theerbatimincorporation of Articles 4(2) and 4(3) from the
Genocide Convention”. It is possible, however, tha was largely out of respect for the
drafters of the Statute, a respect required byrtiiinal’s mandate and the scope of its
interpretive discretion® A more convincing argument is that this doublipgwas either
an oversight or an unresolved drafting compleXitiRegardless, for present purposes
what is important is that it would appear that Tmdunal was not prepared to apply
‘double’ rules of liability, pursuant to which unstessful preparatory acts towards
incitement would also be considered criminal.

[.1.2 Incitement to Genocide

The following sub-sections analyse the draftingdmsof the provisions on incitement to
genocide, which are at the very heart of the suljdtter of this Study, and then discuss
some key issues. A detailed analysis of the measfingcitement as interpreted by
international courts is provided below, under lacient, Section I1.4.

Drafting History

The drafting history of the Genocide Convention besn detailed elsewhef®For

present purposes, it suffices to note that threia ohafts were prepared and discussed:
the first was prepared by three experts under iispiees of the UN Secretary-General
(the Secretariat Draff), the second by aAd HocCommittee set up by the Economic and
Social Council (thédd HocCommittee Draftf? and the third by the Sixth Committee of
the General Assembly. The actual Convention wasoappl by the General Assembly on
9 December 1948

In the original Secretariat Draft, a number of psans governed expressive acts
considered preparatory to genocide. Article lI({(#2prohibited, as a preparatory act,
“studies and research for the purpose of develoghiedechnique of genocide”. Article

17 Case No. IT-98-33-T (Trial Chamber), 2 August 20fdra 640. See al§rosecutor v. Bfanin, Case

No. IT-99-36-T (Trial Chamber), 1 September 200aap 726. This was confirmed on appeal. See
Prosecutor vKrsti¢, Case No: IT-98-33-A (Appeals Chamber), 19 Apfi02, para. 138.

18 SeeBrdanin, footnote 1766.

9 Interestingly, the Draft Proposal for a FramewDecision on combating racism and xenophobia of the
Council of the European Union, which deals withehgppeech rather than incitement to genocide,
specifically provides for the inclusion of aidingdaabetting incitement to hatred — Article 2(1)nd @ven
instigation of incitement in some contexts — Agi@(2). See Doc. 8994/1/05.REV 1, 27 May 2005. The
status of this document is unclear but it would aympear to be anywhere near ready for adoption.

20 See, for example, Ruhashyankiko, paras. 29-42.

2L Robinson, Appendix II, p. 122.

2 Robinson, Appendix IV, p. 131. The members wetng, France, Lebanon, Poland, the Soviet Union,
the United States and Venezuela.

3 See footnote 7.



[1(11)(2), the precursor to present Article 3(c) mtitement, prohibited “direct public
incitement to any act of genocide, whether thetémeent be successful or not”. Finally,
Article Il provided as follows:

All forms of public propaganda tending by theirteysatic and hateful character to
provoke genocide, or tending to make it appearrsecassary, legitimate or
excusable act shall be punished.

Very few States provided comments on these prawssio the Secretariat draft. The
United States, in its comments, suggested tha¢faience to ‘preparatory acts’ be
excluded?*

In the Ad HocCommittee, the United States, out of concern fee gpeech, suggested
that the provision on incitement be qualified bigerence to the need for a clear and
present danger, although it then put forward a @sapwhich would simply have

required a reasonable likelihood that the eventslgvoccur. The Soviet Union, at the
other end of the spectrum, proposed that hate bdeuld be included, on the basis that
it was a preparatory act to genocide. The finaldigg, based on a rejection of both
proposals and considered to provide an approgseltence between preventing genocide
and respect for freedom of expression, was fouietthe clear understanding that
incitement might be a crime even when no genocidadt took placé” The reference to
incitement in public or private was included astpoint.

The finalAd HocCommittee draft included only one punishable alttireg to
preparatory expressive acts, having removed thagons relating to preparatory acts
such as research and public propaganda. Article) IM@d as follows:

Direct incitement in public or in private to commgignocide whether such incitement
be successful or not.

In the Sixth Committee, the United States oppokedriclusion of any provision which
embraced unsuccessful incitement on the basighisathreatened freedom of expression.
Several other delegations supported this view erb#sis that incitement which
constituted conspiracy, attempt or complicity woaldeady be covered by other
provisions. Other delegations opposed deletingritieement clause on the basis that
prevention was an important goal which this class®ed and that freedom of speech did
not extend to such statements. The US proposatiefasted on a vote. Belgium
proposed the compromise solution of deleting thagd ‘or in private’, which was
supported by an argument that urging to genocigeiirate, which did not otherwise
amount to another crime, such as conspiracy amattedid not present any danger.
Belgium further proposed to drop the phrase ‘wheslaeh incitement be successful or
not’, essentially on the basis that it was supetfiisince it was clear that the provision
covered unsuccessful incitement, given that subddassitement was covered by the
crime of complicity. Both Belgian proposals wer@pted. The Soviet Union once again
proposed to include a broad prohibition on propdgaaimed at incitement to hatred, as

%4 See Schabas (2000a), p. 57.
% See Schabas (2000a), pp. 267-8 and Ruhashyampkitas. 108-9.
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well as to reinsert the provision on preparatotg aach as research, but once again this
was defeated, both out of concern for free speadhaiso because, absent an intention to
destroy a group, mere incitement to hatred didfalbtvithin the ambit of the crime of
genocide?®

The final version calls on States Parties to prighiDirect and public incitement to
commit genocide”. This is a clear, precise and megsformulation which sought to
balance the various interests at stake.

An interesting development was the exclusion obgeaite of political groups from the
ambit of the Convention for a variety of reasons|uding that covering these groups
would involve the UN in internal politics, thatdbuld hamper action against subversive
groups and that political groups could be protetigdther means, including general
human rights lavi’ Schabas has suggested that this might have ifukthe definition

of incitement to genocide inasmuch as that definitvas adopted at a point when many
delegates thought political groups would be coveaed was in part a result of particular
concern with restricting political spee€hAlthough this ideas seems reasonable, and a
couple of examples are given to support it, tharaheajorities by which proposals, noted
above, to both expand and narrow the incitementigion were defeated, as well as the
general tenor of the discussion, suggests thatinilikely that the provision would have
materially changed even if the chronology of théskates had been reverséth
particular, it seems extremely unlikely that, eviethey had been discussed after it were
clear that political groups would not be coverée, provisions on preparatory acts such
as research or on public propaganda would have regeserted, or that a broader rule on
incitement would have been adopted.

Direct and Public Incitement

The terms ‘direct’ and ‘public’ received very lgthattention during the drafting process.
‘Public’ is the less controversial of these terinsProsecutor v. Akayesthe

International Criminal Tribunal for Rwanda (ICTRferred to both French jurisprudence
holding words are public “where they were spokeudlin a place that [is] public by
definition” and to the International Law Commissjevhich characterises incitement as
public where it is directed at “a number of indiads in a public place or to members of
the general public at large by such means as tlss madia, for example, radio or
television.”® Presumably either characteristic — speaking itaeepthat is public or
communicating with the public at large, for examyike the mass media — would

%6 See Schabas (2000a), pp. 268-271; Robinson, pp9Bénd Ruhashyankiko, para. 118.

" See Ruhashyankiko, paras. 79-87 and particulariy.[80.

%8 See Schabas, W., “Hate Speech in Rwanda: The Rdadnocide” (2000) 4BcGill Law Journall41
(Schabas, 2000b), p. 166.

%9 See Schabas (2000a), pp. 270-271.

%0 Case No. ICTR-96-4-T (Trial Chamber), 2 Septenil$€8, Para. 556. The Tribunal was referring to the
International Law Commission’s Commentary on itefb€ode of Crimes Against the Peace and Security
of Mankind in Report of the International Law Conssibn on the work of its 8session, 6 May-26 July
1996 to the General Assembly, 51 U.N. ORGA Supp. (0), U.N. Doc. A/51/10 (1996), Article 2(3)(f),

p. 26.



qualify.®* In Prosecutor v. Nahimana, Barayagwiz and Ng&amth types of speech
were found to constitute the crime of incitement.

‘Direct’ incitement is more problematical to defjne part because it goes to the heart of
what constitutes incitement (see below under Ino#et, Section 11.4) and in part because
of the ingenuity of human beings, including in teenmission of heinous crimes,
whereby euphemisms or implicit forms of speech tmagmployed to largely the same
effect as clear calls to commit genocide. It shailttast mean that the incitement is
specifically aimed at the crime of genocide, asoggg, for example, to simply

promoting hatred or discrimination.

As regards the latter, thkayesuTribunal noted, on the one hand, that direct “iepl
that the incitement assume a direct form and sigallif provoke another to engage in a
criminal act, and that more than mere vague oréatlisuggestion goes to constitute
direct incitement.” At the same time,

the direct element of incitement should be viewethe light of its cultural and
linguistic content. Indeed, a particular speech imayperceived as "direct" in one
country, and not so in another, depending on tidéeage. The Chamber further
recalls that incitement may be direct, and nonesseimplicit. Thus, at the time the
Convention on Genocide was being drafted, the Pdlédegate observed that it was
sufficient to play skilfully on mob psychology basting suspicion on certain
groups, by insinuating that they were responsibteeEonomic or other difficulties in
order to create an atmosphere favourable to theepation of the crim@

To the extent that this simply stands for the psijan that communication is complex
and that what might, in one context or culturatisgt qualify as direct incitement would
not do so in another context, it is uncontroverdtalrly obviously, it is the real meaning
being communicated that needs to be considerethelextent that it refers to the degree
of nexus between the speech and the likelihooanbgide, it relates more to the
question of how incitement is understood, whictigalt with below, under Incitement,
Section 11.4. At a minimum, the inclusion of thente'direct’ requires the establishment
of a close link between the statements and theofigienocide.

Incitement as an Inchoate Offence

The precise relationship between incitement to gieleoas an inchoate offence and other
punishable acts of genocide remains unclear anlitéhature and cases have done little
to clarify the matter. It is quite clear from theafling, from the academic literature and
from the cases that incitement to genocide is endate offence. Should the genocide
actually occur, acts of instigation will normallg loonsidered to be other punishable acts
of genocide, for example genocipler seor complicity in genocide. As Schabas notes:

%1 See also Schabas (2000a), p. 276.

323 December 2003, ICTR-99-52-T (Trial Chamber).

% para. 557. The Rwandan genocide amply demonsttfziteghenomenon. Indeed, a Canadian
immigration tribunal required expert testimony ttelmine the real meaning of various statementstwhi
however, were quite clear to Rwandans. See Sct{abaea), pp. 277-8.
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“Incitement is, of course, a form of complicity if'etting’), and to that extent it is already
covered by article Ili(e) [prohibiting complicityBut as a general rule, incitementa
complicity, or abetting, is only committed when tmederlying crime occurs®® In the
leading case on incitement to genocidahimana all three defendants were found guilty
of both genocidger seand incitement to genocide for their statementsnoitong
genocide®

An interesting question arises as to whether aguaalifies as incitement if genocide
does in fact result. Much of the literature implikat it does and there is some
jurisprudential support for this as well, includiNghimana At the same time, there are
problems with this approach. In thehimanacase, the Tribunal recalled ICTR Appeals
Chamber rulings to the effect that multiple coneios for distinct crimes were legitimate
only where each statutory provision upon which avadion is grounded contains a
materially distinct element from the other provisd® In Nahimana the Tribunal held
that this condition was met due to the fact theité@ment to genocide required a public
call to commit genocide whereas (successful) iaitg to genocide, liable as a direct act
of genocide, did not’ This overlooks the further ruling of the Appealsatber to the
effect that distinctness needs to cut both wayshile it is true that private urging to
genocide would not qualify as incitement, succdgsiblic urging would qualify as
instigation to genocide, hence an act of genogétese(or complicity), leaving no
distinct element for the incitement offence.

This suggests that, where the genocide does actualr, (successful) incitement
becomes an act of genocipler se(or complicity in genocide). It is probably also
incitement, although it may not be prosecutablsua$, assuming prosecution for actual
genocide has also been prefertéd separate charge may also lie in respect of fipeci
acts of incitement which were not successful, eiganocide did take place.

Key Conclusions:
» The international provisions on genocide are sulisiiéy identical, being based
on the 1948 Genocide Convention.
» The prohibition on “direct and public incitementdommit genocide” represents a
careful compromise between the various competitegests.
» The requirement that incitement to genocide beipubfers to either the place

% Schabas (2000a), p. 266.

% See paras. 973, 974 and 977A for the findingsrdigg actual genocide and paras. 1033, 1034, 1035,
1038 and 1039 for the findings regarding incitentergenocide.

% Musema v. the ProsecutdZase No. ICTR-96-13-A (Appeals Chamber), 16 Ndven2001, paras. 361-
363.

%" para. 1030.

% |n theMusemadecision, the Tribunal noted, at para. 361: “Afmiythis test, the Appeals Chamber in
Celebti found that as between the Article 2 offences artitld 3 (common Article 3) offences of ICTY
Statute at issue in the case, the multiple coronstientered by the Trial Chamber could not beraé,
because while the Article 2 offences contained terraly distinct element not contained in Artide
(common Article 3) offences, the reverse was netddise.” [footnotes omitted]

%9 Of course, the prosecutor could decide to laygémonly for incitement and not for actual genogide
which case the situation would be reversed. NakimanaTribunal did recognise that complicity and
actual genocide were mutually exclusive offences@mvicted only for the latter offence. See path6.
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where the statements were made or disseminatithre tpublic generally, such as
through the mass media.
» The requirement that incitement to genocide bectlifees not rule out the use aof
veiled language where the call to genocide is clear
» Successful incitement to genocide becomes anothesipable act of genocide —
such as genocide itself or complicity in genocidad may not then be separately
punishable although it probably remains a sepafface.

|.2 Hate Speech

.2.1 The Provisions

Whereas genocide itself is relatively clear, didtisnd narrow — certainly as a legally
defined phenomenon but also as an actual seriegents — hate speech is far lesé%o.
To some extent, this derives from the fact tha¢ Ispieech normally incorporates an
element of speech-related impact — often inciteresmhich raises complicated issues
involving balance with respect for freedom of exgsien. In contrast, it is possible
relatively neatly to separate the question of eragnt as a punishable act of genocide
from and what constitutes genocjger seand, as a consequence, to define the latter
precisely, avoiding speech-related complexitiesiveleer, the definitional complexity of
hate speech goes beyond issues relating to inaiterfilee very term ‘hate’ or ‘hatred’ is
vague, in stark contrast to ‘genocide’. This ise@thated by a lack of clarity, or at least
consensus, regarding the evil sought to be avoi@edrts variously refer to ‘equality’,
‘non-discrimination’, ‘public order’ or general apals to the ‘rights of others’. This
imprecision complicates the study of hate speeokigions.

Promoting substantive equality among human beinggjding freedom from
discrimination, which is a central rationale foobibiting hate speech, is a foundational
one in human rights, and this is reflected in tegy\irst article of thaJniversal
Declaration on Human Righ{®)DHR), adopted by the UN General Assembly in 1848,
which states: “All human beings are born free aquiéin dignity and rights.” The
second article of the UDHR provides for equal emenwt of the rights and freedoms
proclaimed, “without distinction of any kind, suah race, colour, sex, ...” and several
other articles refer explicitly to the equal enjaymhof various right&

Notwithstanding the fact that it to some extente@t a global reaction to the excesses of
the Second World War, the UDHR does not specifygalbvide for prohibitions on hate
speech or incitement to hatred. Article 7, howepeoyides for protection against
discrimination, and also against incitement to wismation. Article 29 refers to the

duties everyone holds to the community, and resagnihat certain limitations on rights

0 Unless otherwise indicated, the term ‘hate speashised herein refers generically to the variouss$
of xenophobic speech which are prohibited underirational law. As such, and due to the differences
between different instruments which define hateespethe term lacks legal precision.

! General Assembly Resolution 217A(lll), 10 Decemb@48.

“2 Article 7 provides for equality before the law tiske 10 for equality in public hearings and Aréc1(2)
for equal access to public service.
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may be necessary and legitimate to secure, ambeg thiings, “due recognition and
respect for the rights and freedoms of others”sThearly includes possible limitations
on freedom of expression, which is guaranteed liclar19 of the UDHR, for purposes
of protecting equality.

The first international treaty to deal directly wihe issue of hate speech was the
International Convention on the Elimination of Btbrms of Racial Discrimination
(CERD), adopted by the UN General Assembly in 1868 provisions are not only the
first to address hate speech but also by far thet fao-reaching. Article 4 provides:

States Parties condemn all propaganda and all imageoms which are based on
ideas or theories of superiority of one race ougrof persons of one colour or
ethnic origin, or which attempt to justify or proteaacial hatred and discrimination
in any form, and undertake to adopt immediate asitipe measures designed to
eradicate all incitement to, or acts of, such disicration and, to this end, with due
regard to the principles embodied in the UniveBstlaration of Human Rights and
the rights expressly set forth in article 5 of t@isnvention, inter alia:

(a) Shall declare an offence punishable by lavdigdemination of ideas
based on racial superiority or hatred, incitememtial discrimination, as well as
all acts of violence or incitement to such actsmgjeany race or group of persons of
another colour or ethnic origin, and also the mimri of any assistance to racist
activities, including the financing thereof;

(b) Shall declare illegal and prohibit organizatipand also organized and
all other propaganda activities, which promote ieite racial discrimination, and
shall recognize participation in such organizationactivities as an offence
punishable by law;

(c) Shall not permit public authorities or publistitutions, national or
local, to promote or incite racial discrimination.

The specific obligations provided for in Sub-aki¢h) have been analysed differently by
different authors but it is probably useful to giguish six categories of activity that
States Parties are bound to declare offences mbisby law**

dissemination of ideas based on racial superiority;

dissemination of ideas based on racial hatred;

incitement to racial discrimination;

acts of racially motivated violence;

incitement to acts of racially motivated violenaed

the provision of assistance, including of a finahaiature, to racist

activities™

ok whE

Article 4 refers variously (and inconsistently)réxe, colour and ethnic origin but Article
1 clearly defines ‘racial discrimination’ as inclag distinctions based on “race, colour,

43 General Assembly Resolution 2106A(XX), 21 Decen#85, entered into force 4 January 1969.

*In its General Comment No. 15 of 23 March 1998, fERD Committee refers to four categories to be
banned under Article 4. See para. 3. LernerTNe U.N. Convention on the Elimination of all Forafs
Racial Discrimination(Alphen aan den Rijn, The Netherlands: SijthofN&ordhoff, 1980), on the other
hand, identifies five categories. See p. 49.

5 See, for example, Mahalic, D. and Mahalic, J. “Tivaitation Provisions of the International
Convention on the Elimination of All Forms of Radiscrimination” (1987) Human Rights Quarterly
74, p. 93.
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descent, or national or ethnic origin” so it maggenably be assumed that other
references in the Convention to ‘race’ extend &séhcategories as well.

Four of the six activities stipulated in Sub-asi¢h) are hate speech provisions, namely
(2) to (3) and (5). The fourth and sixth provisi@me not, and are thus beyond the scope
of this Study?® It is clear both from the language and from thagtiirg history that the
goal of prevention was a central rationale for ¢hevisions'’

Sub-article 4(b) imposes two obligations on States:
1. to declare illegal and prohibit organisations aativiies which promote and
incite racial discrimination; and
2. to make it an offence punishable by law to partitgpn such organisations and/or
activities?®

These are clearly relevant as preventive measaregehocide. At the same time, they do
not assist in the elaboration of what constitute® lspeecper se

It is unclear what Sub-article 4(c) adds, sincertleasures stipulated are already clearly
covered by Sub-articles (a) and {B)t does, however, serve to illustrate the parsicul
evil of public officials and bodies engaging inisd@ctivities, a matter which is of some
relevance to the question of prevention of genotlde

CERD, by virtue of its specific focus on racial@isination, does not guarantee the
right to freedom of expression. However, it doegine that measures taken pursuant to
Article 4 have due regard for the principles sdtinuhe UDHR — which include

equality, non-discrimination and freedom of expi@ss- and in Article 5 of CERD,
which provides for equality before the law in thgoyment of a large number of rights,
including freedom of expressich.

Thelnternational Covenant on Civil and Political Rigi{tCCPR), adopted by the
General Assembly in 1978 places an obligation on States Parties to prohéti
speech in rather different terms than CERD. ArtR¢2) provides:

¢ They are also relatively uncontroversial. Actsiofence are prohibited in most societies, regasitef
their motivation. Insofar as ‘racist activities’ ine sixth provision is understood to mean illegaist
activities, this provision merely prohibits aidiagd abetting a crime, which is also prohibited imstn
States.

4" See Lerner, pp. 44-46.

8 Mahalic and Mahalic, p. 98, distinguish betweedlaiéng illegal and prohibiting, but the basis fbis
distinction is not clear in the article. Regard|eshas little relevance for purposes of this $tud

9 Lerner suggests that it goes beyond the crimaaldroscriptions of the previous paragraphs, agkin
States to take other measures to bring aboutehidtr See p. 51.

0 Recommendation R(97)20 of the Committee of Mimsstef the Council of Europe on ‘Hate Speech’, 30
October 1997, refers to the particular duty of gameents, public authorities and public institutidas
avoid making statements which may be understodtesspeech. Appendix, Principle 1. In commenting
on the Secretariat draft of the Genocide Conventioance opined that “the crime can only take plaite
the complicity of the government.” See Schabas @ap0p. 57.

> Article 5(d)(viii).

®2 General Assembly Resolution 2200A (XXI), 16 Decemb966, entered into force 3 January 1976.
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Any advocacy of national, racial or religious hdtthat constitutes incitement to
discrimination, hostility or violence shall be pibited by law.

It may be noted that this provision employs a patér double-barrelled formulation,
whereby what is to be prohibited is advocacy ofdththat constitutes incitement.

Article 19 of the ICCPR guarantees the right tefftem of expression. The UN Human
Rights Committee (HRC), the body tasked with intetipg the ICCPR, has specifically
stated that Article 20(2) is compatible with Aréc19>® although the fact that the
Committee is required to give full effect to albprsions of the treaty, as well as basic
principles of treaty interpretation, require themregach this conclusion.

All of the three regional human rights treatie©ieEuropean Convention on Human
Rights(ECHR)?* theAmerican Convention on Human Rigt®CHR)®® and theAfrican
Charter on Human and Peoples’ RigliesCHPRY® — provide for non-discrimination in
the enjoyment of rights, respectively at Articles 1 and 2, and also include various
other provisions relating to equality and non-disanation. All also guarantee the right
to freedom of expression, at Article 10 of the EGHRicle 9 of the ACHR and Atrticle
13 of the ACHPR.

Perhaps surprisingly, only the ACHR specificallpyides for the banning of hate
speech, at Article 13(5), as follows:

Any propaganda for war and any advocacy of natiaaalal, or religious hatred that
constitute incitements to lawless violence or tg ather similar illegal action
against any person or group of persons on any gointluding those of race, color,
religion, language, or national origin shall be sidered as offenses punishable by
law.

Article 17 of the ECHR stipulates that its provissanay not be interpreted as granting
the right to engage in any activity aimed at thetdetion of any of the rights it
proclaims, or at limiting them further than is piged for in the Convention. This has
been relied upon by the European Court of HumamtRigs justifying hate speech laws
but not necessarily as requiring them.

The ACHPR takes a different approach, providingdiaties as well as rights. These
include requirements that rights should be exedoi¢h due regard for the rights of
others (Article 27), and to respect others and amtain relations aimed at promoting
respect and tolerance (Article 28). Again, thislddae relied upon to justify hate speech
laws.

*3 General Comment 11: Prohibition of propagandanfar and inciting national, racial or religious teatr
(Art. 20), 29 July 1983.

>4 Adopted 4 November 1950, entered into force 3 Seipéz 1953.

> Adopted 22 November 1969, entered into force 1§ 19V8.

6 Adopted 26 June 1981, entered into force 21 Octb®86.
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[.2.2 A Comparison

A comparison between the various hate speech poogifighlights a number of
differences, some of which are discussed below.

Advocacy of Hatred

Article 20(2) of the ICCPR and Article 13(5) of tACHR require advocacy of hatred.
This anchors the requirement of intent for hateespeand suggests that incitement which
was accidental, which was incidental — for exangsle result of the publication of a
scientific study or discussion of a controversigdit — or which resulted from an attempt
to expose others’ advocacy of hatred, would natdwered. As a result, these provisions
are narrower in scope than Article 4(a) of CERDicktdoes not require advocacy of
hatred.

Groups Covered

Both Article 20(2) of the ICCPR and Article 13(5)tbe ACHR cover advocacy of
national, racial or religious hatrédvhereas CERD covers race, colour, descent, or
national or ethnic origin. In practice, howevee thifferences may be smafl.

Requirement of Incitement

Both Article 20(2) of the ICCPR and Article 13(5)tbe ACHR only cover actual
incitement. The question of what constitutes imogat is an extremely complex and
controversial one, dealt with below under Incitem&ection I1.4. It may, however, be
understood very generally as imposing some req@nemf nexus — causation, intent,
impact — between the speech in question and thszpbed result.

Two of the four relevant provisions in Article 4(@)CERD require incitement but the
other two prohibit the mere dissemination of cerideas, namely those based on
superiority and racial hatred. For these, no newtlsa proscribed result is required. The
mere dissemination of the ideas suffices to atsanttion. This was a matter of some
controversy when this provision was discussedeattN General Assembly and a motion
to delete these provisions was tabled but defedtellis is a very important difference
which renders CERD far broader than the otherunsénts.

Proscribed Results

The three provisions stipulate different proscribesllts. Article 13(5) of the ACHR is
the narrowest, prohibiting only incitement to viode or similar illegal actions. It is not

> Article 13(5) is a bit confusing in this regardchase it goes on to provide a quite different, amghiably
broader, list of the grounds which might motivdte violence it prohibits. Given, however, thatgphbes
only to violence or other illegal acts, its scopstill much narrower than the other provisions.

°8 CERD does not, however, cover religious groups.

%9 See Lerner, p. 46. The vote was 54 against, 28viour and 23 abstentions.
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clear how far ‘similar’ goes, but only illegal actse covered, rendering it far narrower in
scope than the other two provisions. Both Artidia)4f CERD and Article 20(2) of the
ICCPR prohibit incitement to discrimination and Ieiace. Article 7 of the UDHR
specifically provides that everyone has the rigttonly to equal protection of the law
without discrimination but also to be free of imeitent to discrimination. Violence is a
specific physical act. Discrimination, as generalhgerstood, is also a specific act, and
one which has been reasonably well-defined in atbatexts, including, for example,
CERD.

Article 20(2) additionally refers to hostility, adticle 4(a) of CERD to racial hatred.
Hatred and hostility would appear to refer to veiyilar notions. Significantly, both the
HRC and the Committee on the Elimination of allfRerof Racial Discrimination
(CERD Committee) have understood their respecéuag to include a passive state of
mind rather than a specific act. In other words, ghoscribed result is simply a state of
mind in which hostility towards a target group alhoured, even though this is not
accompanied by any urge to take action to manitfgsif.>°

Furthermore, unlike violence and discriminationrée and hostility lack specificity.
International courts, for example, routinely traatvide range of negative stereotypes as
falling within their scope, without providing anpalysis of the contours of these notions.

Article 4(a) of CERD goes even further, prohibitidgas based on superiority, a
controversial provision which is not reflected e thate speech legislation of many
States Partie%. Ironically, Article 4(a) appears to provide for rmauance in relation to
negative ideas, at least requiring them to be basdthtred or to constitute incitemé&nt.
Issues relating to positive statements are disdussther below, under Reconciling Free
Speech and CERD, Positive Statements, Sectio.Il.3.

Form of Censure

Article 20(2) of the ICCPR requires that the in@dddspeech be ‘prohibited by law’,
whereas Article 4 of CERD and Article 13(5) of th€ HR require included speech to be
an ‘offence punishable by law’. In practice, mo&it&s have some form of criminal hate
speech provisions, although many of these do nenexo all forms of speech specified
in Article 4(a) of CERD. The more stringent langaad CERD has led most Committee
members to support a primarily criminal law appto&icalthough civil or administrative
regimes may also be said under certain circumssaiocenpose punishment. General
Comment No. 11 of the HRCrefers to a law which makes it clear that thevitigis are
‘contrary to public policy’ and which provides fan ‘appropriate sanction’ in case of a

%t is a little bit misleading to describe the pitwition in 4(a) of CERD relating to racial hatresl @
proscribed result since, as noted above, no rissatttually required.

®1 See Mahalic and Mahalic, p. 94.

%2t is hard to avoid the conclusion that this aeticas not been drafted with the same degreeeiftain
and care as its ICCPR counterpart, Article 20(2).

83 See Mahalic and Mahalic, p. 94.

% Prohibition of propaganda for war and incitingioaal, racial or religious hatred (Art. 20), 29yJ4983.
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violation. Again, sanctions suggests criminal amadstrative law but civil law remedies
could also be understood to satisfy this standard.

A Recommendation of the Committee of Ministershaf Council of Europe calls on
States to establish a legal framework consisting\of, criminal and administrative law
provisions on hate speeChlt is not clear, however, how this relates to @gi20(2) of
the ICCPR and Article 4(a) of CERD and, in partgulwhich type of provisions are
envisaged as providing for the prohibitions thegudate, although it may be assumed
that the criminal law is intended for this purposee Recommendation specifically
refers to using the civil law to provide compensatind a right of reply or retractidh.
The European Commission Against Racism and IntoterdECRI) has adopted a policy
recommendation on legislation to combat racism tijgells out quite clearly what they
consider different branches of law should covehia area. While they recognise an
important role for the civil and administrative latliey also recommend that certain
forms of hate speech should be subject to crinsaattion’’

Key Conclusions:
» There are important differences between the diffieir@gernational law provisions
relating to hate speech. The more important ofeledude:
* Whether advocacy of hatred is specifically required
* Whether the speech in question must incite to agoifeed result or it is
sufficient for it merely to fall within a categoof prohibited statements; and
* Whether a state of mind, without reference to grecHic act, can serve as a
proscribed result.

|.3 Relationship Between Incitement to Genocide and
Hate Speech

It was noted in the early discussions on the GeleoCionvention that the perpetration of
genocide could, “in all cases be traced back tatbesing of racial, national or religious
hatred,®® and this was part of the rationale for includingifement to genocide among
the punishable acts of genocide. There is thuslarént connection between ‘incitement
to genocide’ in the Genocide Convention and théwarprovisions relating to hate
speech under international human rights law.

In 2005, the CERD Committee adopteBeclaration on the Prevention of Genocfde
as well as ®ecision on follow-up to the declaration on theyaetion of genocide:

%5 Recommendation R(97)20 of the Committee of Mimsste the Council of Europe on ‘Hate Speech’, 30
October 1997, Appendix, Principle 2.

%% |bid.

67 General Policy Recommendation N° 7: On Nationajislation to Combat Racism and Racial
Discrimination, adopted 13 December 2002.

® Ruhashyankiko, para. 109.

%917 October 2005, UN Doc. CERD/C/66/1.
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indicators of patterns of systematic and massiwéataliscrimination’® The latter draws
a link between hate speech and incitement to gdapentifying the following as
indicators of genocide:

8. Systematic and widespread use and acceptarspeeth or propaganda
promoting hatred and/or inciting violence againgtority groups, particularly in the
media.

9. Grave statements by political leaders/promipewaiple that express support for
affirmation of superiority of a race or an ethniogp, dehumanize and demonize
minorities, or condone or justify violence agaiashinority.

At the same time, there are important differenbe#f) textual and interpretive, between
hate speech and incitement to genocide. Theredslgla difference between monitoring
hate speech as an early warning sign for genocideanfusing it with incitement to
genocide. Furthermore, not all hate speech is dy warning sign of genocide; indeed,
most hate-mongers do not include among their agidads the destruction of other
groups and most who do lack the means to put tlesires into effect. Understanding the
differences between these two bodies of law maynpertant in distinguishing between
instances of hate speech which forewarn of genaidethose which do not.

1.3.1 Textual/Interpretive Differences

Advocacy

As noted above, some international hate speechgmwosg prohibit only advocacy of
hatred whereas others call for all incitement,\@recategories of statements, to be
banned. The Genocide Convention does not stiptilatehe speech in question must
constitute advocacy of hatred. On the other hasidioted above, intention is explicitly
required for the crime of genocide, which may antdarmore-or-less the same thing. It
should, at least, ensure a similar level of pravector free speech.

Groups Covered

Although there is some difference in wording athgroups covered by the different
human rights instruments, the Genocide Convenlikemthe ICCPR, covers only
incitement based on race, nationality or religibm this respect, the genocide and hate
speech provisions are all roughly similar, in mard@r inasmuch as none cover political
groups.

The Genocide Convention requires the includedtadt® committed with the intent to
destroy the group, ‘as such’. It is thus cleateast in the context of genocide, that the
acts must focus on directly on the group. Althospghcific acts may target individuals,

7% 14 October 2005, UN Doc. CERD/C/67/1.
™It does also refer to ethnicity, like CERD, bustts probably not very significant in terms of ithectual
scope.
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they will not qualify as genocide unless they waivated by his or her membership in
a group so that, “the victim is the group itselif merely the individual

Although the phrase ‘as such’ is not found in th&etspeech provisions, the requirement
of a link to the group is probably similar. Adhmad v. Denmarkhe CERD Committee
considered a case in which the headmaster of akhhd called a group of Pakistanis, ‘a
bunch of monkeys’. The headmaster asserted tharthg were misbehaving in the
school, that the term was a reference to their goahot their race, and that he would
have equally used it regarding ethnic Danes belanithat way> The Committee noted
that it was, “a condition that the statement inggio& be directed at a group on the basis
of its race, etc”

In Hagan v. Australiathe same Committee considered a complaint abspoding

ground named after a famous sportsman, whose miokirecluded the term ‘nigger’,
which probably originally referred to a shoeshinanol. The Committee recognised that
the term was not intended to give offence, andrbatne had objected to it for a long
time. However, with changing sensitivities regagdiacist terms, it had become
offensive in the present context, and the Commatded the State to ensure its
removal’> The Committee did not directly address the questfdink to race, but this
requirement is implicit in their reasoning. Spexafly, they accepted that while the term
was not originally motivated by racism, with thespage of time it had come to have that
meaning.

Incitement

The ICCPR, ACHR and Genocide Convention are aitdichto cases of incitement. Two
of the four hate speech provisions in CERD, howeagmnoted, do not require
incitement.

Proscribed Results

It is here that some significant differences betwt two bodies of law emerge. Under
the Genocide Convention, there is only one prosdritesult, namely genocide, which is
itself clearly defined and which is inherently g@se and narrow criminal act. No doubt
there is debate around certain aspects of theitiefirof genocide, as there will be
around any social phenomenon, but it is nonetheless and narrow. Genocide is also a
very extreme phenomenon and, at a practical I&visladds further clarity and precision
to the scope of incitement to genocide. Every sgci@anifests some level of
discrimination and racism but instances of genqadeven cases where it is a risk, are
very uncommon.

2 Nahimana para. 948. See al¢kayesypara. 521.

3.8 May 2000, Communication No. 16/1999, para. 4.5

" Para. 4.10. The Committee found that the invesitigaf the incident was insufficiently thorough to
determine whether the statements were intendeidpage race or just behaviour, and hence that
Denmark had failed to discharge its obligationsarritie Convention.

514 April 2003, Communication No. 26/2002, para8.ahd 8.
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All three of the hate speech provisions — in CERIB,ICCPR and the ACHR — include
racially motivated violence as a proscribed redsiliis is broader than genocide, which is
simply one type of violent racist act, but the tare related. Discrimination, another
proscribed result in both the ICCPR and CERD, tdilate speech provisions another step
further than incitement to genocide, although tresgribed result is still an illegal act
which is relatively clearly defined in law.

Article 20(2) of the ICCPR and Article 4(a) of CERIX0 include incitement to
hatred/hostility, understood as including a passtaée of mind, as a proscribed result.
This is wholly different in nature from the prodmzd result under the Genocide
Convention, inasmuch as it is not an act, muchdesfiegal on€®

Direct and Public

Incitement to genocide is required to be public dinect, whereas these qualifiers do not
apply to incitement to hate speech. It is uncleay Bignificant these differences are.
Public, as noted above, suggests either that #ee pihere the incitement takes place is
inherently public or that dissemination of the staénts is to the general public, for
example, via the mass media. Neither would be redun the context of hate speech,
which would embrace statements made in a privagtingeas well as in public.

Direct does not, as noted above, rule out liabfbtyimplicit incitement, for example by
means of euphemism or culturally rooted meaninggsil&ly, such forms of speech
would, as appropriate, be covered by hate speeshsprns. Direct implies that one,
“specifically provoke anothef® but this could be considered to be implicit in téen
‘incitement’. It is unclear whether the inclusiohtbe term ‘direct’ imposes a greater
nexus between the statements and the proscribelt irethe context of genocide than for
hate speech more generally.

Form of Censure

Under the Genocide Convention, genocide is quéartf recognised as a crime, which
Contracting Parties undertake to ‘prevent and puiriisAs noted above, a range of
measures, including administrative and civil lanasieres, can and should be employed
in the struggle to contain hate speech but in m@echost countries do employ the
criminal law to implement their international oldigons to prohibit hate speech.

8 It may be noted that Article 19(1) of the ICCPRyides absolute protection to opinions, unlike diea
of expression, which may be restricted.

" Although Mahalic and Mahalic note that a numbeStidtes restrict their hate speech laws to public
communications. See p. 96.

8 Akayesupara. 557.

" Article 1.
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[.3.2 Differences Reflected in the Case Law

Some of the genocide cases provide a good illistraf the various Tribunals’
appreciation of the significant differences betwérare’ hate speech and incitement to
genocide. IrFritzsche® for example, the Nuremburg Tribunal held that spes of the
accused showed “definite anti-Semitism” but thatytidid not urge persecution or
extermination of Jews.” It is perhaps significamttFritzsche was subsequently
convicted by German courts under the de-Nazificaldovs, notwithstanding his
Nuremburg acquittat*

The ICTR, inNahimana also clearly distinguished between hate speedhramtement

to genocide, giving as an example the statemenytahutsis, that “they are the ones who
have all the money.” The tone conveyed hostilitg esentment and thus demonstrated a
progression from ethnic consciousness to harmfulietstereotyping. It could not,
however, be characterised as incitement to genStitlee Tribunal also noted that

certain articles identified by the prosecutionrastement to genocide were, “brimming
with ethnic hatred but did not call on readersaketaction against the Tutsi

population.®

Even more significant, iNahimana was the discussion relating to crimes against
humanity (persecution). The ICTR found that theeddfints were guilty of, in addition to
incitement to genocide, crimes against humanitysgution?* Unlike incitement to
genocide, persecution can involve the targeting pblitical group. More importantly,
the Tribunal noted that, “persecution is broadanttirect and public incitement,
including advocacy of ethnic hatred in other forif&sThe previous finding of genocidal
intent meant that the lower threshold of intent@aenmit persecution was, fortiori,
presenf® Persecution could be distinguished from incitemergenocide for being,
instead of a “provocation to cause harm ... itsedfhlarm.®” The Tribunal held that hate
speech targeting an entire population on the lmdg¢hnicity reached the requisite level
of gravity to constitute persecutiger se since it was “a discriminatory form of
aggression that destroys the dignity of those éngifoup under attack®

Key Conclusions:

» Although all incitement to genocide is hate spedlohreverse is not true as hate
speech is a far wider concept.

» The intent requirement for incitement to genocidebpbly serves a similar
function to the advocacy of hatred required foelsieech under the ICCPR and
ACHR.

» For both incitement to genocide and hate speeehrgtll target must be a group|,

8 TheFritzschedecision can be found at: http://www.yale.edu/lalavalon/imt/proc/judfritz.htm.
81 Schabas (2000b), p. 162.

8 para. 1021.

% para. 1037.

8 |t may be noted that this finding is problematitain the perspective of free speech.

% para. 1078.

% para. 1077.

8 para. 1073.

% para. 1072.
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although specific statements may target individuals

» The key difference between incitement to genocittelate speech is the scope
of the proscribed results. Genocide is the onlyggribed result under rules
prohibiting incitement to genocide whereas hatespeargets acts such as
violence and discrimination, as well as hostiligthed as a state of mind.

» Hate speech may be private as well as public whéddaw on incitement to
genocide targets only public incitement.

» These differences have been recognised in th@judence of the various war
crimes tribunals.

|.4 Freedom of Expression

A concern about the impact of rules on incitemerdenocide and hate speech on
freedom of expression is redolent throughout tladtichg history of the various treaties,
their actual terms, the jurisprudence of the varibadies tasked with applying these
treaties and the academic literature. There isauttithat these concerns play a key role
in defining the limits of incitement to genocidedamate speech under international law.
To assess the appropriate limits on incitemenetwgide and hate speech, it is thus
necessary to have some understanding of interradianw on freedom of expression, as
well as the interplay between this body of law #melrules on incitement to genocide
and hate speech.

Article 19 of the UDHR guarantees the right to ffem of expression in the following
terms:

Everyone has the right to freedom of opinion argression; this right includes the
right to hold opinions without interference andseek, receive and impart informa-
tion and ideas through any media and regardleBsatiers.

The same article of the ICCPR guarantees freedoaxmiession in very similar terms to
the UDHR:

1. Everyone shall have the right to freedom of opinion

2. Everyone shall have the right to freedom of expoesghis right shall include
freedom to seek, receive and impart information amelas of all kinds,
regardless of frontiers, either orally, in writing in print, in the form of art or
through any other media of his choice.

The right to freedom of expression is not absoand both international law and most
national constitutions recognise that limited riebns may be imposed on this right to
safeguard overriding public and/or private intesestternational law lays down a clear
test by which the legitimacy of such restrictionaynbe assessed. Specifically, Article
19(3) of the ICCPR states:

The exercise of the rights provided for in parafrapof this article carries with it special
duties and responsibilities. It may therefore bbjextt to certain restrictions, but these
shall only be such as are provided by law and acessary:

(a) For respect of the rights or reputations oeath
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(b) For the protection of national security or abjic order ¢rdre publig, or of public
health or morals.

As noted above, freedom of expression is also preden all three regional human rights
instruments. The guarantee in the ECHR is verylaimo that of the ICCPR, albeit with
a slightly longer list of aims in service of whiekpression may be restricted. The
guarantee in the ACHR is also structurally veryigimalthough it additionally contains

a number of explicit protections for freedom of egsion, such as a prohibition on prior
censorship and on using indirect means to resistessiori’ The guarantee in the
ACHPR is rather weaker on its face, allowing simiplyrestrictions “within the law”,
although subsequent interpretation of this by tfriicAn Commission on Human and
Peoples’ Rights has substantially narrowed theriaescope of this provisiof.

International courts have made it clear that tsefta restrictions on freedom of
expression is a very strict one which imposes h ktgndard of justification on Stat¥s.

First, the restriction must be provided for by Iais implies not only that the restriction
finds a basis in law but also that the law is asitds and “formulated with sufficient
precision to enable the citizen to regulate hisdown ™ Most hate speech laws pass this
part of the test® Second, the interference must pursue one or nfafeecaims listed in
Article 19(3). This list of aims is exclusive artds clear that restrictions on freedom of
expression serving other aims are not legitimatgid most hate speech laws pass this
part of the test. Third, the restriction must becessary to protect those aims.
“Necessary” implies that there is a “pressing doneed” for the restriction, that the
reasons given by the State to justify the restnicare “relevant and sufficient” and that
the restriction is proportionate in the sense thatbenefits outweigh the harthlt is
under this part of the test that the vast majmftfreedom of expression cases, including
those involving hate speech, are decided.

It is significant that the right to hold opiniorsnot subject to restriction, Article 19(3)
being applicable only to Article 19(2), and notfdicle 19(1), protecting opinions. This
means that everyone is free to hold any opinioasg thish, even racist and genocidal
opinions. It is only where opinions are articulatedt international law may permit
restrictions.

89 See Articles 13(2) and (3).

% SeeMedia Rights Agenda and Others v. NigeBa October 1998, Nos. 105/93, 128/94 and 1523@6.
also theDeclaration of Principles on Freedom of Expressiod\frica, adopted by the African Commission
on Human and Peoples’ Rights at its 32nd Sessib2310ctober 2002.

1 The European Court of Human Rights, for exampirpreting a similar rule in Article 10 of the ERQH
has stated: “Freedom of expression ... is subjec tmumber of exceptions which, however, must be
narrowly interpreted and the necessity for any rig&ns must be convincingly established.” See
Thorgeirson v. Iceland®5 June 1992, Application No. 13778/88, para. 63.

%2 SeeThe Sunday Times v. United Kingda? April 1979, Application No. 6538/74, para. @®uropean
Court of Human Rights).

% See notes 130-131 and surrounding text.

% SeelLingens v. Austria8 July 1986, Application No. 9815/82, paras. 89¢European Court of Human
Rights), again interpreting a similar rule in theiéle 10 of the ECHR.
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It may be noted that freedom of expression opetatpsotect not only the right of the
speaker, but also that of the listener to seekraceive information and ideas. Thus, to
the extent that (even offensive) speech is prateth®se wishing to receive it have a
right to do so.

Key Conclusions:
» Rules on incitement to genocide and hate speechtakesinto account
international guarantees of freedom of expression.
» No restrictions on the right to hold opinions aegmissible under international
law.
» All restrictions on freedom of expression must conf to a strict three-part test.
In particular, restrictions must:
» be provided by law;
» serve one of the legitimate aims listed; and
» be necessary to protect that aim.
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Part Il: Balancing the Interests

This Part of the Study provides some insight irdw various interests engaged by rules
on incitement to genocide and hate speech — eguiaée speech, public order — should
be balanced. It starts by outlining some prelimymaatters, such as how hate speech has
actually been defined by international bodes, sstmetural differences in the various
bodies of jurisprudence and various different typieisicitement. It then canvases the
various underlying rationales for protecting botjuaity and free speech, with a view to
providing background to the balancing process. folewing sub-section addresses
questions of interpretation faced by internatiar@lrts when attempting to balance hate
speech with freedom of expression. The final sudtise addresses the key question of
what constitutes incitement.

II.L1 Some Preliminary Considerations

[1.1.1 What Constitutes Hatred

Genocide is defined very carefully and clearlyhia televant instruments. As noted
above, hate speech or its close relative, hatsetht. Indeed, the paucity of material in
official documents on this is surprising. Sometimelsat poses as a definition is not. In
the Council of the European Union’s draft Propdeakh Framework Decision on
combating racism and xenophobia, for example, defihatred’ in an entirely circular
fashion as: “hatred based on race, colour, religiescent or national or ethic origitr.”

A slightly more satisfying definition of hate spbeat least in terms of explanatory
power, is found in the Council of Europe Recomméindaon Hate Speech, as follows:

[T]he term “hate speech” shall be understood aging all forms of expression
which spread, incite, promote or justify racialredt xenophobia, antisemitism or
other forms of hatred based on intolerance, inalgdintolerance expressed by
aggressive nationalism and ethnocentrism, discation and hostility against
minorities, migrants and people of immigrant origfin

This definition too, however, is partly circulardatess than illuminating. It does,
however, provide a few notions that can help anth®meaning of the term, namely
‘xenophobia’, ‘anti-Semitism’, ‘intolerance’, ‘aggssive nationalism’ and
‘ethnocentrism’.

A far more powerful definition was provided by tl&TR in Nahimana which defined
hate speech as, “stereotyping of ethnicity combimigd its denigration®’ The
combination of these two elements, stereotypingdemigration, however, do not seem

% preamble, 5c.
% Appendix, under Scope.
% Para. 1021.
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to be enough. Indeed, the Tribunal gives an exawipda allegedly true statement — that
70% of Rwandan taxis were owned by Tutsis — whitlthe context, would probably
qualify as both stereotypical and derogatory buttvithe Tribunal itself recognised was
not hate speech. More generally, much identificatibstereotypical cultural
characteristics of various groups, both positive aegative, is a perfectly legitimate
exercise of free speech, as manifested, for exanmpike jokes about cultures or races
that abound in the modern world.

In the hate speech cases before the HRC, the qnéstids to be whether or not a
particular interference with freedom of expressian be justified® The focus is on the
harm to the rights of others and whether or notrdisgriction was necessary to prevent
that harm, not on defining hate speech as sucls, ThRoss v. Canaddor example, the
Committee focused on the impact of the statementisrms of raising anti-Semitic
feeling in schools, but it did not define hatrecemen anti-Semitisr In Faurisson v.
France the Committee again looked at the impact of taeements on anti-Semitic
feelings, again avoiding any definition of thisnet™

The European Court is not tasked with assessingh&hstatements qualify as hate
speech since there is no obligation under the E@HRohibit such statements. Rather,
in the relevant context, it is required to asselssther restrictions on freedom of
expression are legitimate. In a series of casesCtimmission and Court have refused to
protect attempts to deny the Holocaust, largelyhenbasis that these fuel anti-
Semitism®* In other cases, the Court has simply held, witlmatiding reasons, that
certain statements do not constitute hate spEétt.none of these cases, however, has
the Court sought to define either hate speech tSamitism.

There have been numerous academic attempts toglisth hate speech from merely
offensive speech, which is undoubtedly prote¢fé@ne line of reasoning, which is
helpful at least conceptually, is to distinguislivmEen expression targeting ideas,
including offensive expression, which is protectaal] abusive expression which targets
human beings, which may not be protect¥dn Giniewskj the European Court of
Human Rights seemed to support this approach, ipttiiat the impugned speech was
not a gratuitous attack on religion but, rathert pha clash of ideas (‘débat d’idée¥.

% There is no reason why HRC cases should not aafiaiure to respect Article 20(2) of the ICCPR ,bnt
practice, they rarely do.

9918 October 2000, Communication No. 736/1997, pdra$-6.

1008 November 1986, Communication No. 550/1993, p&#s9.7.

191 See note 134. The Council of Europe draft Propiosal Framework Decision on combating racism and
xenophobia goes even further, calling for all caridg, denying or grossly trivialising of crimes of
genocide, crimes against humanity and war criméetprohibited. See Articles 1(1)(c) and (d).

192 5ee, for exampldicle v. Turkey 10 February 2005, Application No. 34685/9, paa.

103 5ee, for examplédandyside v. United Kingdarii December 1976, Application No. 5493/72 (Europea
Court of Human Rights), para. 49.

194 Gaudreault-DesBiens, J., “From Sisyphus’s Dilenton&isyphus’s Duty? A Meditation on the
Regulation of Hate Propaganda in Relation to Hate€s and Genocide” (2000) A6cGill Law Journal
121, p. 135.

195 Giniewski v. France31 January 2006, Application No. 64016/00, p&éa.
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[1.L1.2 Understanding the Jurisprudence

It is necessary to keep in mind certain structissles when analysing the jurisprudence
relating to incitement to genocide and hate speBglo. such issues, in particular, are
important. The first is that the international gmiudence on incitement to genocide is a
response to actual and extreme genocides whichdleeaxly taken place. This may be
particularly important when seeking to extract tessfor preventing genocide. Second,
the genocide cases, individual criminal trials, &gy different from the hate speech
cases, which assess whether or not States havberdhuman rights obligations.

The very existence of the judicial bodies heariages on incitement to genocide —
namely the Nuremburg Tribunal, ICTY and ICTR —as,just noted, a response to
extreme cases of genocide that have already tdkea.he enormity of these events
inevitably exerts a significant influence on thegeedings and decisions, particularly the
interpretation and application of the provisionsimeitement to genocide. Intuitively, this
is obvious but it is also reflected in key findingfstheses bodies in their jurisprudence.

For example, ilNahimanathe ICTR, in finding that Nahimana acted with tequisite
intent, specifically relied on the fact that cemtaf the incriminating statements were
made weeks into the unfolding genoct@&Similarly, the Nuremburg Tribunal, in
convicting Streicher but finding Fritzsche innogartied on their holding that the former
had published in the clear knowledge of the gereartually taking place, while the
latter lacked this knowledge at the relevant time.

The most problematical aspect of the various cdioris inNahimanawas that of Ngeze

for statements disseminated throgmgurg a newspaper, prior to the commencement
of the actual genocid8’ These problems are discussed bel®#For present purposes, it

is sufficient to note that Ngeze was also guiltgiméct physical acts of genocide, as well
as far more direct forms of incitement, such asagisi megaphone to mobilise people to
come to meetings and to spread inciting messagkesas Ibeen suggested that these clearly
punishable acts may have played a role in the Tabsi decision regarding théangura
statement$®®

More generally, it has been observed in relatioNabimanathat “the Rwandan
genocide’s ‘almost incomprehensible level and isitgh[cite from para. 109 of the
judgment] might anchor high expectations of thekigamund circumstances necessary to
meet [the standard for liability for incitementgenocide].**°

1% para. 966.

197 See Recent Cases, “International Law — GenocideéN- Tribunal Finds That Mass Media hate Speech
Constitutes Genocide, Incitement to Genocide, amt€> Against Humanity” (2004) 11Harvard Law
Review2769 (Recent Cases), p. 2774, for a critique ®fftibunal’s treatment of causation for statements
in Kangura

198 See note 225 and surrounding text.

199 See Recent Cases, p. 2775.

HoRecent Cases, p. 2774.
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This raises questions as to how the lessons oé tthesisions may be refracted back to
pre-genocidal contexts and, in particular, whasdes they may have for prevention or
early warning of genocide, which by definition applbefore any genocide has taken

place.

The second structural issue relates to the diftereetween the genocide and hate
speech cases. The former are individual criminalstrwhere conviction may lead to
lengthy periods of imprisonment for very serioufentes. These engage all of the
standard criminal protections, such as placingtigs of proof squarely on the
prosecutor and requiring proof of all elementshef vffence to the criminal standard. The
latter, on the other hand, are decisions on bredoh&tates of their international human
rights obligations. These, quite properly, opexeatey differently, requiring States to
present evidence that they have not breached hugtas. Furthermore, at least before
the HRC and European Court of Human Rights, thasescnormally involve a review of
restrictions on rights at the national level areltble of the international court is simply
to approve or disapprove of the national decisioften on a limited human rights basis.
This does not require them to go into the detdilsltat constitutes incitement to hatred
in the same way as an individual criminal case woth

These differences are quite evident from a readirige cases. At least at the ICTY and
ICTR,*?the cases are extremely detailed and carefulsoresd, evidence is presented
meticulously and extensive legal analysis, ofteruiding comparative analysis, is
provided. TheNahimanadecision, for example, runs to some 370 pagesvihd
Akayesudecision is nearly 200 pag¥s$.Decisions of CERD and the HRC, in contrast,
are typically 10-20 pages, only a small part ofehhtonsists of reasoning, and even the
European Court of Human Rights decisions are shod their reasoning even shorter.

This problem is exacerbated, in some cases, biatluee of international courts to
provide fulsome reasoning for their decisions]J.R.T. and the W.G. Party v. Canada
for example, the HRC simply concluded that the igyrd statements constituted
advocacy of hatred, without providing any reasorsngll**

One consequence of this is that it is often diffibm extract firm conclusions as to the
rules governing hate speech, an extremely comgier@menon, from the human rights
decisions. Frequently, one is required to try eniify factors which come up in a
number of cases rather than being able to refgpecific standards and principles

11 Although it may be noted that these decisionsngjmeict on criminal standards since they are effeltiv
determining the contours of criminal hate speedvigions.

112 50me of the Nuremburg decisions are rather cursory

113 Recent Cases notes of thehimanadecision, at p. 2774, that, “the careful methodyplofjthe
judgment — extensively investigating relevant piptes and providing rich factual detail — might\eeas a
model for how similar inquiries should be undertakédnd MacKinnon notes that “the Tribunal’'s
concepts and fact-thick methodology are likely échlighly influential.” See MacKinnon, C., “Prosecut
v. Nahimana, Barayagwiza & Ngeze” (2004)®®erican Journal of International La@25, p. 329.

146 April 1983, Communication No. 104/1981, pard)8(ndeed, the merits consideration of the
admissible portion of that communication consigta single paragraph.
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articulated by the courts. The genocide casedh®@wother hand, are far more likely to
articulate such standards and principles.

[1.1.3 Forms of Incitement

The term incitement is used in different ways amday be useful to distinguish between
three different general types of incitement. Fitfsgre is incitement to an illegal act
which takes place. For present purposes, the agcbmane of genocide, violence or
discrimination. Such (successful) incitement becopeat of the illegal act, either
directly or as conspiracy> Subject to the important question of what is detoe
constitute ‘incitement’, dealt with below, undecitement, Section 1.4, this is
uncontroversial from the perspective of free speech

Second, there is incitement to an illegal act wiioks not take place. This form of
incitement goes to creating in the mind of thosgagied the requisite desire to commit
illegal acts. Again, subject to the important gigsbf what is considered to constitute
incitement, this is in principle uncontroversiadin the perspective of free speech. Even
in the United States, which has among the strorestctions in the world in this area,
certain speech constituting (unsuccessful) incitemeay be sanctioned®

Third, incitement may be directed to simply cregténcertain state of mind in those
engaged — for example, characterised by racia¢tiatacism or xenophobia — without
this being linked to any particular illegal act. Asted above, international courts, and
indeed most national courts, interpret hate sp&ags and provisions as including this
form of incitement!” In particular, the HRC has quite clearly underdttmstility’ in
Article 20(2) of the ICCPR to embrace a state afdniThis form of incitement is much
more problematical from the perspective of freeddraxpressiort®

Key Conclusions:
» International standards and jurisprudence provety little guidance as to the
definition of ‘hatred’ as used in the various hgpeech provisions.
» When interpreting international decisions on inoiémt to genocide, the fact th
these are responding to specific and extreme cdsetual genocide must be

> This has been recognised in the context of gero&de notes 34-35 and the surrounding text.

18 The standard was set out by the United StateseBwg€ourt irBrandenburg v. Ohio395 US 444
(1969), as prohibiting restrictions on advocacgtione, “except where such advocacy is directed to
inciting or producing imminent lawless action aadikely to incite or produce such action”. P. 4&ge
also Hoffman, P. and Martin, K, “Country Law and&tice: United States” in Coliver, S., Hoffman, P.,
Fitzpatrick, J. and Bowen, S., edSecrecy and Liberty: National Security, Freedorixgression and
Access to InformatiofDordrecht: Martinus Nijhoff, 1999).

"7 The United States is a significant, but rare, ptoa to this, holding that such forms of inciternare
constitutionally protected.

18| an attempt to reconcile the US and internatiaparoaches on this issue, the 2004 Internal Polic
Statement on Hate Speech of the human rights NG@ad Rights Watch (HRW), states: “hostility’
refers to criminal harassment and criminal intintima’. Criminal harassment and intimidation are, of
course, specific criminal acts, bringing this withihe scope of the second form of incitement dbedri
above and thereby rendering the HRW definitionasthity inconsistent with clear international lam
this point.
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considered.

» The important structural differences between thaesitens of different
international courts and, in particular, betweeanitidividual criminal cases and
the human rights cases, affects their analyticagend the conclusions that
may be drawn from them.

» There are significant differences between incitenem specific illegal act,
whether successful or not, and incitement to & stbiind, and this has
important implications in terms of freedom of exgsien.

II.2 The Underlying Rationales: Equality and Free
Speech

To appropriately balance competing claims of edqyafiand free speech, it is helpful to
understand the underlying rationales for thesetkewan rights, as well as the interplay
between them. Equality is a fundamental human agktsomehow philosophically
foundational to all human rights and the protecbbhuman dignity. Freedom of
expression is similarly foundational, largely doets functional role in protecting other
rights and underlying social values.

Three rationales are commonly provided for proterfree speech and these also
underpin equality. First, both equality and freeesgh are inherent to human dignity. The
former is almost too obvious to warrant explanatod is reflected in the pride of place
of the term ‘equality’, alongside the term ‘dignijtin the very first article of the UDHR.
At the same time, to deprive human beings of thletio express themselves, to assert
their ideas and to engage freely in communicatigh wthers, is to diminish their

dignity.

Second, both equality and free speech are key pmihéngs of democracy and
participation. Equality is central to participatisimce oppressed groups’ lack of
enjoyment of equal status in society extends taipal involvement, as to other spheres
of life. Similarly, unless citizens are informedoaih the actions of government and the
issues of the day, they cannot participate effettiwwhether this be through voting or
other means. Furthermore, unless freedom to expresself is protected, including
importantly for the media, governments and offg€iehnnot be held to account and their
wrongdoing or incompetence exposed. The internakibnman rights NGO, ARTICLE
19, has described information as “the oxygen ofatacy”!?° Courts, both national and
international, frequently refer to the particulaxportance of, and high standards of
protection for, political speech and, indeed, p#ech relating to matters of public
importance:?!

19t is recognised that this is not the only justfion for hate speech rules, but it is submitted it is the
primary one.

120The public’s Right to Know: Principles on Freedofrirdormation Legislatior{London: ARTICLE 19,
1999), preamble.

121 See, for exampleGastells v. Spair24 April 1992, Application No. 11798/85 (Europe@ourt of Human
Rights),Compulsory Membership in an Association Prescrifpetlaw for the Practice of Journalism
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Third, free speech has long been considered thé nelggble means of discovering the
truth. In his famous treatis@n Liberty*?* John Stuart Mills sets out the reasons for this.
These include the obvious, namely that in the atesehprotection for free speech even
true views may, due to unpopularity or the politeagaries of the government, be
suppressed. As Brink has noted, however, in a tatermocracy we can trust enlightened
censors, kept in line by checks and balances ardtare civil society, to filter out only
truly harmful and false speech. However, Mills aisakes the far more subtle point
against censorship that, if legally protected agfathallenge, even true views risk
becoming dogma and, as a result, losing their mgaRiut differently, as progressive
beings, we accept ‘truth’ only where it can beifiest through deliberation, rather than
cloistered protectiof® Perhaps to a lesser extent, but still importawttyality also
contributes to truth since, if certain groups arg to inequality, less able to contribute to
social dialogue, their structural perspectives ballost or insufficiently heard, leading to
biased conclusion$?

1.3 Interpretive Issues: Free Speech and Hate Spee ch

The various provisions on hate speech and freedaxpwession in different treaties
raise a number of interpretive issues over and alioe key question of what constitutes
incitement to genocide.

Those tasked with interpreting human rights treatreist do so in a way that is internally
consistent. This flows from the mandates of th&eripreting bodies, which are bounded
by the terms of the treaty and so cannot privilege right over another, basic rules of
treaty interpretation and common sense. More caxipiies arise in the context of
potential conflicts between treaties. Formally, ithterpreting bodies are only required to
apply the law of their own treaties. At the sanmeeti they naturally wish to do so in a
manner which is consistent with the surroundingybafdnternational human rights law.
This section of the Study looks at these issueelasant to freedom of expression and
hate speech/incitement.

Advisory Opinion OC-5/85 of 13 November 1985, SehAe No. 5 (Inter-American Court of Human Rights)
and UN Human Rights Committee General Commentsabieid 12 July 1996. This is also recognised by
the ICTR inNahimana para. 1006.

1221n Lindsay, A., ed.Utilitarianism, Liberty, Representative Governméntndon: Dent, 1964).

123 Brink, D., “Millian Principles, Freedom of Expréss and Hate Speech” (2001) @gal Theoryl19.

124 This also applies within groups. For example hia tontext of the debate about the Danish cartoons
depicting the Prophet Mohammed, published in Selpger2005 and which set off a flurry of violence and
debate in February 2006, it has been noted tlmtritportant for a variety of Muslim perspectivesie
heard and that, in some cases, those groups clatmirepresenting the Muslim ‘community’ are angthi
but representative. See Ash, “Our media must giuslivhs the chance to debate with each othErg
Guardian 9 February 2006.
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[1.3.1 Internal Treaty Interpretation

ICCPR

Articles 19(3) and 20(2) of the ICCPR are cleanyotential tension and even conflict
with each other and they received a lot of attentioring the drafting proces% They
were, quite properly, kept separate since Arti@eytarantees freedom of expression,
while permitting restrictions under certain corafis, whereas Article 20(2) imposes an
obligation to restrict speech, quite different atijges?® However, it was decided that
they should go next to each other, to emphasiseldise relationship between théf.

In Rossthe HRC held that a restriction on the author’sdiem of expression aimed at
protecting against racism had to be justified Bgnence to the test set out in Article
19(3) of the ICCPR?® This reflects the obvious conclusion that any $@eking to
implement the provisions of Article 20(2) of theGER must not overstep the limits on
restrictions on freedom of expression set out itiche 19(3). Conversely, Article 19(3)
must be interpreted in a manner that respectsthestof Article 20(2).

A law properly designed to implement Article 20¢@)uld automatically serve the aim of
protecting the rights of others, specifically taielity, thereby satisfying the second part
of the three-part test for restrictions on freedufrexpression. International courts have
often also held that such laws serve the aim diepting public order, an aim which, at
least, would clearly be engaged where reasonalelgatilons of incitement to genocide or
other forms of racist violence were involved. Imm&cases, it has also been suggested
that hate speech laws protect the reputationsaafigy, although this is problematical
from a free speech perspectié.

The first part of the test — the requirement ohiggirovided for by law — would apply to
laws on incitement to genocide and hate speedieisdme way as any laws restricting
freedom of expression. In other words, such lawstrba accessible and precise.
However, international courts have held that evearaewhat vague set of primary rules
may be clarified by judicial interpretatidf In Ross the HRC recognised the “vague
criteria of the provisions” but held that they wewevertheless provided for by law,
noting that the Canadian Supreme Court had coresicl aspects of the case and found
a sufficient basis for the original decision in @dian law**! This is potentially

125 See Bossuyt, MGuide to the “Travaux Préparatoires” of the Intertienal Covenant on Civil and
Political Rights(Dordrecht: Martinus Nijhoff Publishers, 1987), [398-411.

126 See Bossuyt, p. 398.

127 See Bossuyt, p. 406.

128 para. 11.1.

129 See, for exampldefining Defamation: Principles on Freedom of Exgsien and the Protection of
Reputation(London: ARTICLE 19, 2000), Principle 2(b)(v), whicules out group defamation. Available
at: http://www.article19.org/docimages/714.htm

130 gee, for exampléSoodwin v. United Kingdon27 March 1996, Application No. 17488/90 (European
Court of Human Rights), para. 33.

131 para. 11.4. Bizarrely, the Committee also refetoeithe fact that the author was heard in all pediggs
and had availed himself of the opportunity to appEae latter is more-or-less a pre-condition fanatter
to come before the Committee and so cannot beaeres as sufficient to meet the requirements of
provided for by law. In any case, neither of thesesiderations has any bearing on the questiorheftver
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problematical from a free speech perspective, sme@oted above, hate speech is in fact
very poorly defined in international law. At thensatime, international courts have not
focused on this as a key question when assessrpthpatibility of hate speech laws
with the right to freedom of expression.

The primary difficulty in resolving potential incqratibility between Article 19(3) and
Article 20(2) is in relation to the necessity pafrtest for restrictions on freedom of
expression. In large part, this is a question chtdonstitutes incitement, dealt with
below.

An interesting question is whether Article 19(3)uMbpermit restrictions on hate speech
beyond the scope of what Article 20(2) requiresedrktically, this is possible: what
States are required to ban to ensure equalitytisemessarily the same as what is
permissible to serve this goal without breachirgright to freedom of expression. At the
same time, the drafting history of Article 20(2pgests that there was little scope for
extending its provisions within the parametersesipect for freedom of expression as
defined by Article 19. While proposals to restrgticle 20(2) to incitement to violence
were rejected, so were proposals to extend igxample to include ‘racial
exclusiveness’, on the basis of concern aboutdpeech>? This suggests that the
obligations of Article 20(2) are extremely closehe permissions of 19(3), leaving little
scope for restrictions on freedom of expressiorr anel beyond the terms of Article
20(2).

In Faurisson a case involving Holocaust denial, Evatt, Kretzared Klein, in a
concurring opinion, state:

[T]here may be circumstances in which the righ& gierson to be free from
incitement to discrimination on grounds of racéigien or national origins cannot

be fully protected by a narrow, explicit law onitement that falls precisely within

the boundaries of article 20, paragraph 2. Thikéscase where ... statements that do
not meet the strict legal criteria of incitement ¢ shown to constitute part of a
patternof incitement against a given racial, religiousational group, or where

those interested in spreading hostility and haadmpt sophisticated forms of speech
that are not punishable under the law againstiramdaement, even though their
effect may be as pernicious as explicit incitemiémtot more sd*

It would seem, however, that their point really cems the issue of how incitement is to
be interpreted, rather than going outside of thendaries of Article 20(2per se If so,

then this would support the view expressed aboaety that, in the area of hate speech,
Article 19(3) and Article 20(2) are legally contimus or very nearly so. Otherwise, their

a restriction is provided for by law. The pointtbis condition is, as the European Court has fretiye
noted, that: “A norm cannot be regarded as a “lamléss it is formulated with sufficient precisian t
enable the citizen to regulate his conduct: he estble — if need be with appropriate advice fetesee,
to a degree that is reasonable in the circumstatitegonsequences which a given action may eéngake
Feldek v. Slovakial2 July 2001, Application No. 29032/95, para. Biée author being present at the
appeals in no way contributes to his ability toefme in advance the consequences of his actions.

132 Bossuyt, pp. 404-405, 408.

133 para. 4.
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point may be understood as advocating for an exlemarrow and precise interpretation
of incitement in Article 20(2), alongside a recdgm that there may be special cases
where statements which do not fall within the scopthis very narrow interpretation
may still legitimately be prohibited because, im@xt and alongside other statements,
they in fact constitute a pattern of incitement.

European Convention on Human Rights

Analogous issues arise in the context of the ECAHRnoted above, the ECHR does not
require States Parties to adopt hate speech legrsltaut it does include provisions ruling
out both discrimination in the enjoyment of rigf#sticle 14) and reliance on rights to
justify actions which are aimed at the destructionndue limitation of the human rights
of others (Article 17). In a series of cases, theofean Commission and Court of
Human Rights relied on these provisions, operatirtgndem, to rule inadmissible
various appeals from national decisions imposimstrictions on hate speecf.

Generally, there is little reasoning in these casetuding regarding the relationship
between Articles 10 and 17 of the ECHR, althougy thase their decisions on Article
17, and they appear to recognise a wide scopeoBeipbe racist ideas, particularly those
that may be classified as Holocaust denial. In soases, reference was made to
contextual factors, such as Austria’s recent Nagt,pas providing a particular
justification for the restrictioh®® In a number of these cases, the Commission went
beyond references to specific rights, such as @guahd referred to larger notions set
out in the preamble of the ECHR, such as ‘peace”jastice’,**® providing a broader, if
also rather general, justification for the resioigs.

In Lehideux and Isorni v. Frangéhe European Court of Human Rights shed a biemor
light on the precise relationship between Artid@sand 17 of the ECHR. It noted that
the Commission had, in that case, held that Artidleould not prevent the applicants
from relying on Article 10, which protects freedafexpression but permits restrictions,
including to protect the rights of others. Withoesolving the issue itself, the Court
decided to analyse the case through the filterratle 10, interpreted in accordance with
Article 17" This seems to suggest that a restriction whidedab meet the standard
imposed by Article 10(2) could not be saved by @etil7, although Article 17 may
inform the analysis of whether the conditions ofiéle 10(2) are met. This must surely

134 SeeGlimmerveen and Hagenbeek v. NetherladdsOctober 1979, Application No. 8406/¥gjhnen v.
Germany 12 May 1988, Application No. 12194/88;H., M.W., H.P. and G.K. v. Austria2 October
1989, Application No. 12774/8B(H., M.W., H.P. and G.I{.Ochensberger v. Austri@ September 1994,
Application No. 21318/93; andationaldemokratische Partei Deutschlands, Bez&ksand Miinchen-
Oberbayern v. German9 November 1995, Application No. 25992/®ationaldemokratische Partei
Deutschlands See als@Walendy v. Germanyl1 January 1995, Application No. 21128/B&mer v.
Germany 6 September 1995, Application No. 25096/94; Hodsik v. Germany28 October 1997,
Application No. 25062/94. See al&araudy v. France7 July 2003, Application No. 65831/01, a
European Court case.

135 Eor example, iB.H., M.W., H.P. and G.K

136 SeeRemer Nationaldemokratische Partei Deutschlan8ge als@araudy

13723 September 1998, Application No. 24662/94, p834s35.
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be correct, inasmuch as it is the only reasonaipézpretation which preserves the
internal consistency of the Convention. Similaraamodation between these two
provisions may be found in the Council of Europedtemendation on Hate Speech,
which refers to instances of hate speech whichad@mnjoy the protection of Article 10,
because they are aimed at the destruction of ragidSreedoms recognised by the
ECHR, that is, which breach Article 1%

[1.3.2 Reconciling Free Speech and CERD

More difficult considerations come into play whestgntial conflicts arise between the
texts of different treaties. All of the internatadrbodies set up to interpret and apply
international human rights law are formally regectto applying the text of their own
treaty, normally the very treaty which creates thEor fairly obvious reasons, including
the fact that many countries are bound by sevdifalent treaties which are relevant to
the issue of hate speetfithese bodies are at pains to ensure that theides are
compatible as far as possible across all relevaatiés. InJersild v. Denmarkfor
example, the European Court of Human Rights, hglthat a journalist should not be
liable for hate speech for disseminating TV intews containing racist statements by
others, was at pains to note that it believedetssion was consistent with the provisions
of CERD?

At the same time, there is at least potentiallypscimr incompatibilities between the
provisions of different treaties. Specifically, & suggested above, Articles 19(3) and
20(2) of the ICCPR are, in the area of hate spester fully contiguous or separated by
only the very thinnest of gaps, it is hard to se lconsistency could be achieved
between Article 19(3) of the ICCPR and Article 4¢&)CERD which, as noted above,
goes considerably further on its terms than Artdé?) of the ICCPR. There was
certainly extensive concern about this during tleates on CERE!!

The ‘due regard’ clause in Article 4(a) of CERD nadipw for some interpretive
manoeuvrability here, although there are diffeseeivs on how significant this is. On the

138 Appendix, Principle 4.

139The Council of Europe Recommendation on hate $péedeed, calls on Member States to ratify
CERD. See also Resolution (68) 30 of the Commitfedinisters of the Council of Europe on Measuis t
be Taken Against Incitement to Racial, National Retigious Hatred, 31 October 1968. All the States
Members of the Council of Europe have ratified HE&HR.

140 september 1994, Application No. 15890/89, paraS&@ also para. 21, where the Court quotes in
substantial part the provisions of Article 4 of QER-or systemic reasons, issues of incompatibiliti
guarantees of freedom of expression do not ariserimmunications to CERD, since, due to the natfire o
the Convention, such communications cannot logigallate to excessive zeal in the application ¢éha
speech rules, which is where such incompatibilitghtharise. CERD has often, in the context of its
Concluding Observations on regular country repordsed concerns with the inadequacy of nationa hat
speech legislation but these normally lack detad eertainly do not include any consideration of
compatibility with other instruments. See, for exden Concluding Observations on Georgia’s Secont an
Third Periodic Reports, 1 November 2005, CERD/C/BEQ 3, para. 11. The HRC appears never to have
upheld a Communication complaining of a breach wiiche 19 based on a hate speech provision, so the
question of potential incompatibility with CERD hasver arisen.

141 See Lerner, pp. 47-50.
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one hand, as Mahalic and Mahalic point out, the BERmmittee has, quite reasonably,
held that the ‘due regard’ provision cannot be r@adancelling or overriding an express
clause in the Conventidi#? On the other hand, both the Committee and acaderitiers
have held that this provision does effect an accodation between these righfs.

Lerner goes so far as to suggest that it is op&tates to resolve potential
incompatibilities on the basis of their “respectpaitical philosophy and orientation in
the question of pre-eminence of right§*This would appear to concord with the views
of States Parties, some 15 of which entered reengaor declarations in favour of
freedom of expression and/or association baseti®fdue regard’ provisiott:” with a
further 6 entering reservations or declarationgtams constitutional guarantees of
freedom of expressioff® Notwithstanding the numerous objections to various
reservations or declarations to CERD, none wereredtin respect of those
aforementioned relating to Article 4.

There are two key areas where CERD potentiallylmafwith the right to freedom of
expression, inasmuch as it does not require adyadfatatred or incitement and
inasmuch as it bans statements based on superiority

Absence of Advocacy or Incitement Requirements

Article 4(a) of CERD would prohibit the mere disseation of ideas based on racial
hatred or superiority, regardless of any impactiche 19(3) of the ICCPR only permits
restrictions on freedom of expression which aresesary to protect an aim. Not all
dissemination of statements based on racial hatiledndermine equality or promote
disorder and so, to ban them all cannot be judtidi® a restriction on freedom of
expression.

This point is illustrated clearly in thkersild case, where the journalist applicant was
convicted in Denmark for a television programmechkhincluded hate speech statements
by racist extremists, with a view to exposing thelglem and generating public debate.
The European Court of Human Rights held that thieiges of the applicant were
protected speech and refused to second-guessphmaap he had chosen to take to raise
this issue.

It is clear from the decision that the actionshaf journalist question would not fall
within the scope of Article 20(2) of the ICCPR panty because they did not constitute
advocacy of hatred. The Court also noted that timext made it unlikely that the
statements would have incited violence, discrimamabr hostility.

142

P. 89.
143 See General Recommendation 15 of the CERD Comen2&March 1993, para. 4, and Lerner, p. 48.
144

P.12.
145 pustria, Bahamas, Belgium, Fiji, France, Irelataly, Japan, Malta, Monaco, Nepal, Papua New
Guinea, Switzerland, Tonga and the United Kingdom.
146 Antigua and Barbuda, Barbados, Guyana, Jamaigilafid and the United States. Bahamas and Papua
New Guinea also entered constitutional objections.
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Article 4(a) of CERD requires neither advocacy afrbd nor incitement to hatred; it
prohibits the mere dissemination of ideas basedhoial hatred. As such, by terms, it
would clearly be applicable to the actions of Janisi disseminating the statements. It is
possible that this is a case in which the ‘duen@dgdause in Article 4 would come into
play but this would lead to the unlikely resultaof express provision of Article 4 being
overridden by the right to freedom of expressiothedwise, this case represents an
examplg,'?of a clear conflict between the right seeffom of expression and Article 4(a) of
CERD:

It may be noted that the CERD Committee itself diagled on this case. The
Committee’s report to the UN General Assembly noted

Some members welcomed this decision as the clestegstnent yet, in any country,
that the right to protection against racial dis¢niation took precedence over the
right to freedom of expression Other members thotlglt in such cases the facts
needed to be considered in relation to both riffits.

Positive Statements

Article 4(a) of CERD controversially calls for tlanning of all ideas based on racial
superiority, something none of the other internaiduman rights treaties do. This
aspect of Article 4(a) is problematical and raigesthorny issue of when apparently
positive statements about groups may constitute $pech.

According to Mahalic and Mahalic, the UN Committaethe Elimination of Racial
Discrimination has never been adverse to the dissgion of ideas which stress
(positive) cultural, as opposed to racial, differest*® This distinction, however, would
appear to be largely specious — or at least higibjective — in many contexts where
race and culture are largely synonymous. Furthem@ERD defines race to include
national and ethnic origin, which significantly oka® with culture, further obscuring the
distinction.

This provision in Article 4(a) suffers from the érgpeech concerns noted above, since it
is one of the two provisions that require neithiracacy of hatred nor incitement to
violence, discrimination or hostility. Howeverjsteven more problematical since
superiority does not necessarily even imply racigm;other Article 4(a) provision that
does not require incitement is at least restritbedeas based on racial hatred. Indeed, it
is surprising that Article 4(a) of CERD actuallypaars to call for the prohibition of a
wider range of positive than negative statements.

147 Although the European Court of Human Rights opithed its decision was compatible with CERD. See
note 140.

148 Report of the Committee to the General Assembfficial Records, Forty-Fifth Session, Supplement
No. 18 (A/45/18), p. 21, para. 56. This was in féted by the European Court of Human Rights in the
Jersildcase. See para. 21.

149p. 95,
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At some point, and in certain contexts, advocacgupleriority may be tantamount to
advocacy of inferiority and even of hatred. If #gtands to be treated in the same way,
and pursuant to the same provisions, as negativesfof hate speech. But, by terms, the
superiority provision in Article 4(a) is not limden this way and its language would not
easily support this interpretation. Where an aliegeof superiority did not incite to
hatred, it would be hard to justify sanctioningvithout breaching the test for restrictions
on freedom of expression.

The ICTR, inNahimana distinguishes between statements which discinsscet
consciousness and those which promote ethnic hftgiving as an example of the
former a personal account of being discriminatealregy (at the hands of the group
against which genocide was later committed)f statements of this sort do motivate
listeners to take action, this is, according toThbunal, a result, “of the reality conveyed
by the words rather than the words themselv&sThis makes sense conceptually, while
also highlighting the problems with the CERD pratidns on positive statements. In
practice, the difference may come down largelyntent rather than contemer se In

other words, a distinction may be made betweeemsiatts whose real intention is
positive (to express group pride or consciousnasd)those which really aim to denigrate
other groups?

Although far less explicit, some of the Europeam@of Human Rights decisions may
be taken to stand for similar propositionsirinal v. Turkeyfor example, the Court
recognised that the impugned statements appealedrtts, urging them to band together
to defend their rights. But it held that there wiaghing in the text that incited to
“violence, hostility or hatred between citizer8*This suggests that if racially motivated
acts had followed the statement, the fault wouldhawe been attributed to the speaker,
as in theNahimanaexample, but to the context. It may be noted H@GRI's
Recommendation 7 calls for the criminalisation slgeriority ideology only where it is
expressed with a racist aifr.

Mahalic and Mahalic also note that differencesteisong Committee members
regarding academic, scientific or serious debatmatters concerning race, with some
suggesting that conclusions which support racipésority should not be disseminated
and others suggesting that they may be dissemiaiteahly if accompanied by
arguments discrediting racism and a health warasp the fallibilities of the study or
argument in questiol?® It is hard to see how the latter could be read ihe language of
Article 4(a). Both perspectives would be extrendifficult to reconcile with the right to
freedom of expression. In any case, the questi@eiadus debate is not really about
superiority, since such debate might as easilytrél@ect conclusions of inferiority.

%0 para. 1020.

5! para. 1019.

152 para 1020.

153 There remains, of course, the further problem @&RD does not require positive statements to
constitute incitement.

1549 June 1998, Application No. 22678/93, para. 50.

155 provision 18(d).

156 pp. 95-96.
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[1.3.3 Other Issues

Religious Groups

The groups protected under the various hate sgwesisions — mainly national, racial
and religious groups — do not raise an igseresefrom the perspective of freedom of
expression. At the same time, it may be importamtistinguish between immutable
characteristics, such as race, and adherenceivemlaelief system or religion, which
many individuals and most religions view as mutabfe

The guarantee of freedom of expression protedisism of religion, even very strong
criticism **® Free speech may not, however, protect statemerisargoal is simply to
promote hatred against particular religious adhsrérhis would be a case of the
distinction, noted above in relation to the defomtof hatred, between statements
targeting ideas and those targeting human beings.

This issue was raised in an interesting way indikeent inGunduz v. Turkeywith Judge
Turmen expressing the view that statements refgtarchildren of civil marriages as
‘bastards’ constituted hate speech on the badieldf. The belief in question was not
that of believers, but of those Turks who were betievers:>® Although this analysis
seems clearly wrong, inasmuch as the statemeradyctarget an idea rather than a
group, it highlights the problems of protectingief, as opposed to immutable
characteristics. Why protect certain sets of bghethe category known as religious ones
— and not others?

In some cases, attacks on a religion may be usadtager for racial attacks, and these
attacks should be treated as such, rather thanitiassm of an idea. It is perhaps
significant that the Council of the European Univaft Proposal for a Framework
Decision on combating racism and xenophobia camergement to religious hatred, but
allows States to exclude from liability statementsch refer to religion but are “not a
pretext for directing acts against a group of pessar a member of such group defined
by reference to race, colour, descent, or nationathnic origin.*®°

A rather different issue is raised by protectiniggreus followers against offence, for
example through blasphemy laws. The goal heretisonguard against hatred, but to
ensure respect for the deeply held views of religiadherents. The European Court of
Human Rights has upheld restrictions on this b&3isut the limited focus has been on,

157 Most religions at least envisage conversion t@ iwen belief system, even if they do not so
enthusiastically welcome conversion from it, clgailgnalling their view that religious beliefs armitable.

158 See, generallyGiniewskiand, in particular, para. 52.

1594 December 2003, Application No. 35071/97.

160 Article 8(1)(a).

161 See, for examplétto-Preminger-Institut v. Austrji®0 September 1994, Application No. 13470/87 and
Wingrove v. United Kingdon25 November 1996, Application No. 17419/90. 9ee @iniewskj para. 52.
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...expressions that are gratuitously offensive terttand thus an infringement of
their rights and which do not contribute to anynficsf public debate capable of
furthering progress in human affaifs.

This is controversial from a free speech perspectut beyond the scope of this Study.

Incitement to a State of Mind

As noted above, incitement may be to a particliegal act — violence or discrimination
— or simply to a state of mind. Although the guaearof freedom of expression, as
construed by international courts, clearly perroé@dain restrictions based on the latter
type of incitement, it is nevertheless controvéifs@n the perspective of free speech for
a number of reasons.

First, the very notion of ‘hatred’ is extremely wagand hence problematical from the
perspective of the provided by law element of #st for restrictions on freedom of
expression. As noted above, hatred is not defiegwtely clearly in either international
instruments or in the decisions of internationalrta

Second, unlike incitement to an act, it is almogbaessible to prove whether hatieer se
is or is not likely to result from the disseminatiof certain statements. Regular
evidentiary techniques may be employed to assesssthof a particular illegal act
occurring but these do not work well in assesdggrisk of a purely psychological
outcome. International courts tend to dodge theeissd, instead, either simply
conclude, perhaps after a cursory scan of the xgrit&t the statements would be prone
to have this result, or they focus on other fagteugh as intent.

Third, and related to the first and second poithsse provisions may be subject to abuse.
The abuse of hate speech laws by the powerfuldéncg minorities or those espousing
unpopular political causes is a very serious pmtéeound the world®® A clear example

of this is the case dhcal, before the European Court of Human Rights, wheze
applicant was convicted in Turkey of “attemptingrioite hatred and hostility through
racist words” for protesting, albeit in strong tarragainst official measures he believed
were aimed at oppressing the Kuts.

Fourth, the effectiveness of hate speech prosewitiocurbing the underlying concern,
racial hatred, may, at least in some contexts dobigd. Often, those convicted are
viewed as martyrs rather than criminals by thdlove racists and prosecutions can
provide a far more effective platform for those @asfing racist views than would
otherwise be available to them. Restrictions oa figeech which are not effective cannot
be justified; they cannot be necessary to protéegiimate aim since, by definition, they

152 Otto-Preminger-Institytpara. 49.

163 See Simon, J., “Of Hate and Genocide: In AfriceplBiting the Past” January/February 2006lumbia
Journalism Revie\.

194 See als@iindiiz
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are not protecting it. On the other hand, one rbastareful to avoid simplistic notions of
effectiveness. As Kretzmer points out:

[T]his argument ... does not necessarily assumetiegbrevention of racist speech
will result in fewer people subscribing to racid¢as ... it does not emphasize the
indignity caused by the exposure of target popaitegtito racist speech, rather it
stresses the indignity of living in a society iniefhsuch speech is protected. The
thrust of this argument is that a society committethe ideals of social and political
equality cannot remain passive'®.

In other words, democratic societies must condgmeech which is inherently inimical to
equality to maintain their own commitment to thatywvalue.

Historical Debate versus Hate Speech

It is clear that legitimate historical researchdebate is protected speech whereas hate
speech dressed up as historical research is nigtiSBue has arisen in a number of cases.
In Faurisson for example, the concurring opinion by Evatt, &reer and Klein

highlighted the fact that the author had gone Wwejlond ‘simple’ Holocaust denial or
material that might claim to be historical reseaxold had actually engaged in a specific
attack on Jews:

The author has, in these statements, singled aislddistorians over others, and
has clearly implied that the Jews, the victimshef Nazis, concocted the story of gas
chambers for their own purposes. While there isyereason to maintain protection
of bona fidehistorical research against restriction, even wihehallenges accepted
historical truths and by so doing offends peopfgi-semitic allegations of the sort
made by the author, which violate the rights okoghin the way described, do not
have the same claim to protection against resiric¢t®

In a series of cases, the European Commission and 6f Human Rights have ruled out
protecting statements that deny the Holocaust hesthdnGaraudy for example, the
Court stated that to deny established historigakf&does not constitute historical
research akin to a quest for the trutfIt is not clear how they determined that the
research was ndwona fidehistorical enquiry, other than because it deniedHblocaust,
but motivation seems to have played a key role.

On the other hand, the European Court specifi¢aiysed on the need for open public
debate about historical matters in thehideuxcase, which involved a prosecution for
contesting the legitimacy of the conviction of #rench leader Marshal Pétain for
collusion with the enemy during the Second Worldr\Wée Court noted that the French
courts had observed that that page of French kistonained “very painful in the
collective memory”, that the events had occurreer@\ years previously and that to

185 «Freedom of Speech and Racism” (198 & dozo Law Review45, p. 456.
%8 para. 10. IlRoss the Committee quoted from the Board of Inquirhijet held that the writings were
not scholarly and did not present their findingaimobjective fashion. Para. 4.2.
167
P. 29.
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refrain from criminalizing such speech was, “pdrthe efforts that every country must
make to debate its own history openly and dispassidy.™®®

It is difficult to reconcile these cases withouerence to additional factors, such as
intention. In thd_ehideuxcase, the Court pointed out that the statemergaestion, did
“not belong to the category of clearly establishedorical facts — such as the Holocaust
—whose negation or revision would be removed ftloenprotection of Article 10 by
Article 17."*° 1t is unclear, however, what specific qualities tfistorical fact of the
Holocaust possesses that place it in a differeegoay than other types of historical
debate or whether it is the only such ‘establighistbrical fact’. Indeed, it may well be
questioned whether there is any historical fadt ith&ruly beyond legitimate debat®.

Although international courts do not stipulate #mpressly, it seems that a combination
of intent, context, and the nature and tone of#isearch make the difference between
what they deem to be legitimate historical debatéwahat they condemn as hate speech.
It is perhaps significant that, lrehideuxthe Court stressed the fact that the statements
had been made some time ago and that their aimlona®mote public debate.
Furthermore, the statements were not in fact racidtdid not identify any particular
group, even implicitly. This view is supported Inetliterature. McGoldrick and
O’Donnell, for example, suggest that internatioz@irts do not consider historical
statements in the abstract, but rather in theip@raontext, taking into account language,
anti-Semitic allegations, and so ti.

Political Speech and the Margin of Appreciation

As noted above, courts have regularly held thatipal speech, and indeed all speech on
matters of public interest, warrants a high degifggrotection’’? This goes to a key
underlying rationale for protecting free speechmaly as an underpinning of democracy
and participation. Different international courts/b, however, not presented a coherent
analysis of this consideration in the context delspeech.

At one level, it seems obvious that hate speeclethven actual or alleged, is by its very
nature political speech, inasmuch as it venturespamon on social organisation and
relations. Sometimes, it is far more overtly poétiin the sense of being used as a
rallying call explicitly within the political arenH* At the same time, international courts
have often given hate speech short shrift, dismigsgiquickly as offensive to the rights
of others and equality, belying its claim to beipcdl speech. IfGiniewskj the European

%8 para. 55.

9 para. 47.

170 of course, one would have to be suspicious ofnaptete denial of the Holocaust, although in certain
contexts this might be based on gross misinformatiher than racism. But the body of fact relatmg¢he
Holocaust is large and complex and it is almostitable that certain accepted views are in error.

11 «Hate-speech laws: consistency with national amerhational human rights law” (1998) 1L8gal
StudiesA53, p. 485.

172 See note 121 and surrounding text.

173 Note, for example, the 2 February 2006 acquitt@riish National Party leader, Nick Griffin, on
charges of hate speech. $¢#://www.guardian.co.uk/farright/story/0,,170080@.html See also
Glimmerveen
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Court of Human Rights reiterated that, in the crinté offence to religion, States’
margin of appreciation or degree of discretionastricting speech was wider than in
other contexts, suggesting that the same woulduesfor hate speech as wélt,

The ICTR dealt with this issue Mahimana recognising the enhanced importance given
to political speech. It went on to suggest thatguotion for political speech was designed
to protect minority or oppositional viewpoints anes, as a result, not engaged in the
case at hand since the speech there was articlatibé majority. As a result, the
principle was reversed and the speech, ratherahgmestriction, needed to be subject to
particular scrutiny, with a view to protecting miities!”

This analysis is flawed, inasmuch as it distoresuhderlying rationale for protecting
political speech. This is not to privilege minonitgwpoints — it may be noted,
furthermore, that hate speech often representsarityi viewpoint — but to protect the
free flow of ideas in the political arena, on thelarstanding that certain ideas will
dominate, politically, in accordance with demoargtiinciples. Of course, it is true that
speech which receives privileged protection fromgbvernment or dominant political
players, the point made by thNe@himanaTribunal, will rarely need special judicial
protection. This can in no way, however, relievardarnational court of its obligation to
extend appropriate protection to freedom of expoassncluding heightened protection
for political speech.

The jurisprudence of the European Court of Humagh®iis divided on this issue. In a
series of cases finding a breach of the righteedom of expression in the context of
national convictions for hate speech, the Courtreesred to the public interest or some
related notion as a basis for its decisionldrsild for example, the Court held that it was
not its role to substitute its views for thoselod fournalist as to what reporting technique
should be used, or to question the media’s apgreciaf the information value of their
programme, in light of the fact that they were mipg on a matter, “that was of great
public concern*”® To do so, “would seriously hamper the contributidnthe press to
discussion of matters of public interet*.

In Gunduz the Court held that the subject of the impugniatements, namely the notion
that democracy was incompatible with Islam, wasd&ly debated in the Turkish media
and concerned a matter of general interest, a sphavhich restrictions on freedom of
expression are to be strictly construé®.in Incal, the Court referred to the particular
importance of freedom of expression for politicattes:’® to the fact that the comments

related to, “actual events which were of some &geto the people dgmir,”# and to

174 para. 44. At the same time, the Court held thasgieech in question there was on a matter of some
public interest and hence the scope for restristemall. See para. 51.

7> paras. 1006, 1008 and 1009.

176 para. 33. See also para. 31.

7 para. 35.

"8 para. 43.

9 para. 46.

189 para. 50.
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the wider limits of permissible criticism of govenent*®! In Lehideux the Court noted
that the aim of the statements had been to infei@ublic opinion®” and that to allow
them was part of every country’s need to debatevits history openly®®

On the other hand, in another series of casesd#ierCommission and Court, these
factors do not appear to have warranted much ceraidn. InGlimmerveenfor

example, the Commission failed to factor in asea Bpeech concern its own holding that
the applicants represented a political party. Sirtyi] contribution to public debate was
not mentioned in a series of cases dealing with@eamitic speech, Holocaust denial or
the promotion of Nazi ided?

It is not clear how to reconcile these cases. Asthabove, one means of distinguishing
hate speech from legitimate but possibly offenspeech is to differentiate between
speech targeting ideas and speech targeting hueiagsh(on the basis of race,
nationality and so orff° It is possible to distinguish the European casethis basis, by
classifying attacks on humans as being outsidsyibeial protection otherwise allocated
to political speech. At the same time, this isrgrerently subjective exercise.
Furthermore, as with context, it sometimes seeuusthie Court uses the notion of speech
on a matter of public interest to support its casidn, rather than to reach that
conclusion.

Key Conclusions:

» Due in part to careful drafting, potentially confing provisions on hate speech
equality, the rights of others and free speechénlCCPR and ECRT are
probably legally contiguous or at least very neady

» From a free speech perspective, the primary issdetermining whether or not a
hate speech restriction is legitimate is whetheait be justified as necessary inja
democratic society.

» There are serious, perhaps irreconcilable, coafbetween Article 4(a) of CERLE
and free speech guarantees, including Article 1@1CCPR. Article 4(a)’s lack
of requirements of advocacy of hatred or incitenfensome of its provisions,
and its call for the banning of ideas based onrsoiiky, are particularly
problematical.

» There is a difference between protecting groupedbas immutable
characteristics and protecting groups based oefbelCare must be taken, in
relation to the latter, not to prevent criticismidéas, but only attacks on human
beings.

» Hate speech incitement to a mental state, ratlaer @h illegal act, raises
particular freedom of expression concerns andicéisins of this sort should,

181 para. 54.

182para. 48.

183 para. 55. See alfticle, where the Court summarily rejected the Stateisved and found a breach of
the right to freedom of expression on the basistti@statements concerned an assessment of Tsirkey’
policies, and were, therefore, not hate speech.

184K ihnen B.H., M.W., H.P. and G.KOchensbergeiwalendy Remer Nationaldemokratische Partei
DeutschlandsindGaraudy

185 See note 104 and surrounding text.
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therefore, be subject to particularly careful sonut

» Freedom of expression protects historical debat@diihate speech disguised as
historical debate. The intent of the author, somes as evidenced by the
statements themselves, and the context are keyrsatct be considered when
distinguishing between these two categories ofdpee

» Hate speech is often, at least superficially, palitspeech. It may be that true
hate speech, by targeting human beings ratherideas, does not qualify as
political speech. Identifying the true target aftstments, however, is a subjectiye
and often controversial exercise.

1.4 Incitement

A central goal of this Study is to clarify the meanof incitement, in the context of
genocide but also in the more general context t& speech. It is the key qualifier of
liability for statements that promote genocide aitréd and thus a touchstone of what
may and what may not be prohibited. As a resuil$, gentral to the question of balancing
proscriptions on speech to promote equality andepredisorder, on the one hand, and
the right to freedom of expression, on the other.

During the debate on incitement to genocide asgddhe discussion on the Genocide
Convention in the Sixth Committee, the Swedishesentative noted that the term
‘incitement’, as well as its qualifiers — namelyr&tt’ and ‘public’ — are inherently vague
and also susceptible of different meanings in ciffé languages and legal systefiidt
was suggested early on that, as a result, Artided the Genocide Convention could
not be applied directl}?” although subsequent international criminal tribs@ad their
statutes have proven this to be mistaken.

The Oxford English Dictionary defines to incite &s, set in rapid motion”, “[t]o urge or
spur on; to stir up, animate, instigate, stimulaet ‘incitement’ as, “[t|he action of
inciting or rousing to action*®® While this is helpful, it fails to provide cleauniglance to
decision-makers tasked with assessing whethertguarticular statements constitute
incitement.

From the perspective of international law, the ¢jpesof what constitutes incitement to
genocide or to other proscribed results recognisetér hate speech provisions requires
consideration of a number of issues. These inausstions relating to intent, causation
or nexus between the speech and the proscribelt, mmtext, tone and truth. Each of
these issues is considered in this section.

186 puhashyankiko, para. 111. See also Robinson,$@06

187 See Kunz, p. 744.

188 Simpson, J.A. and Weiner, E.S.C., e@xford English Dictionary,? Ed.(Oxford: Clarendon Press,
1989), Volume VII, pp. 796-7.
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1.4.1 Intent

The definition of genocide in Article 2 of the Gete Convention refers to a number of
different acts, “committed witntentto destroy, in whole or in part, a national, etiahi
racial or religious group”. [emphasis added] Ashsube requirement of intention is
‘hard-wired’ into the very text of the Conventidfi.It is also beyond any question that
this element of intent applies to all punishablis a¢ genocide, including incitemefif

The question of whether motive should also be reguivas debated in the Sixth
Committee but was ultimately rejected, among othixgs on the basis that, in relation
to genocide, intent and motive were so closelydihlas to make separate enumeration
redundant®® For most punishable acts of genocide, the natitieecrequisite intention is
clear: it is specifically to destroy, in the phyadisense, and in whole or part, the target
group®?In this case, intent and motive are effectively same thing.

In theKTrsti¢ trial judgment before the ICTY, in the context afeneral consideration of
genocidal intent, the ICTR offers some interesthmgughts on possible differences
between the individual motives of the accused &rdtoader intent involved in the
conception and commission of the crime of genodi@articular, the Tribunal notes
that the scale of genocide implies, almost by d&fim, the involvement of many
protagonists. While the motive of each may difteg overall goal remains genocide.
Furthermore, intent must be discernible in the orahact itself:*® It is unclear what,
precisely, the Tribunal meant by this but it surdbes not stand for the proposition that
intent is not required for genocide. It may be ddteat these references were to direct
acts of genocide, not incitement thereto, for whithonly acts are statements.

There is very little in the academic literaturevaimat specific intent is required for
incitement to genocide, although it has been addesxplicitly or implicitly, in some
of the jurisprudence. I1Akayesuthe Tribunal defines the act of incitement ag€ictly
provoking the perpetrator(s) to commit genocitiélt goes on to describe the intent
requirement as follows:

It implies a desire on the part of the perpetratarreate by his actions a particular
state of mind necessary to commit such a crimbemtinds of the person(s) he is so
engaging. That is to say that the person who isifigcto commit genocide must
have himself the specific intent to commit genogiteemely, to destroy, in whole or
in part, a national, ethnical, racial or religiarsup, as such?>

The Nahimanacase does not specifically refer to the varioesnelnts of the offence of
incitement but rather engages in a conceptual aisalguffice it to say that the tenor of

189 5ee Ruhashyankiko, paras. 96-100.

199 5chabas (2000a), p. 278kayesyupara. 560Nahimana paras. 957-969.

191 Ruhashyankiko, paras. 101-106.

192 seeProsecutor vKrsti¢, Case No: IT-98-33-A (Trial Chamber), 2 August 20paras. 561, 571 and
580.

193 Krsti¢ (Trial Chamber), para. 549.

9 para. 559.

19 para. 560.
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the discussion largely accords with #thieayesudefinition of the act of incitement,
although it seems to insist less on the need fectprovocation, focusing instead on the
idea of persistent negative ethnic stereotypingfaadmongering which creates a
climate in which genocide could occif.Nahimanafails to address the question of
intent to incite separately from intent to comnengcide, simply holding that the
requisite intent was manifest from the nature efgtatements themselves for both
crimes, as well as the acts of some of the acctiédthe Tribunal did, however, note that
the fact that the genocide in fact occurred isviae to the question of whether or not the
defendants intended to incite to genocitfe.

In Fritzsche the Nuremburg Tribunal held that, although theegihes were anti-Semitic,
it was, “not prepared to hold that they wareendedto incite the German people to
commit atrocities on conquered peoples”. [emphadiked]

The quotation above fromkayesudentifies two different intent requirements. Tivstf

is the intention to provoke in others the statenofd necessary to commit genocide. The
second is the intention to see genocide actuahynaitted. While often these will both be
present in the mind of those who incite to genqdidey manifest important conceptual
and evidentiary differences, and may represendifference between intent and
motiveX*° Conceptually, the first intent requirement alidpester with theactus reusof
incitement.

The choice of intent requirement has implicatiampng other things, for causation.
Specifically, the first requirement suggests thgt @ausal link needs to be drawn to the
state of mind created in third parties, rather tteaactual acts of genocide or the risk
thereof. This forges a more coherent link betweeitement to genocide and incitement
to hatred as a state of mifif.Relying on the first intent requirement will alselp
distinguish more clearly between incitement to gaa®and instigation as an act of or
complicity in genocidé®*

The status of intent is a lot less clear as redaatis speech. Intent is not explicitly
required in any of the hate speech provisions. Hewehey are far less detailed than the
genocide provisions and focus on describing whattrna prohibited rather than the
details of how States should do this. Article 2@{P)he ICCPR and Article 13(5) of the
ACHR are limited in scope to advocacy of hatred toastitutes incitement. Although
‘advocacy’ presumably goes to questions of substatte type of speech covered — it
may also imply an intent requirement. Specificallys hard to see how one could

196 T9 this extent, it does not insist on the direait © action whichAkayestiappears to.

197 paras. 957-969. See also para. 1001.

198 para. 1029.

199 Eor example where one incites another to attempbgide, knowing full well that success is impokesib
and for some other ulterior motive.

29 The problems of this from the perspective of Bpeech have already been noted.

21 The jurisprudence, as noted above, reflects samfusion between incitement to genocide, on the one
hand, and complicity in or actual acts of genocatethe other. Perhaps this is natural, givenahatf the
cases relate to serious actual cases of geno@deS&habas (2000a), pp. 273-274 and Recent Cases, p
2775-5.
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advocate hatred without also having the intentibpromoting hatred. Put differently, the
term advocacy implies a form of intention; disseatiimg hateful statements without any
intention of promoting hate — as in thersildcase — is not advocacy of hatred.

Two of the four hate speech provisions in Artic{a)dof CERD do not require advocacy
of hatred or even incitement to any particular priced result. The mere dissemination
of ideas based on racial superiority or hatrediseced. By terms, this would cover cases
where there was no intent to promote hatred. Thblpms with these provisions from

the perspective of the right to freedom of exp@ssiave already been noted. An
interesting question is whether the other two speech provisions in Article 4(a), which
require incitement but not advocacy of hatred, \@aehuire intent. There is very little
case law on this but it seems a reasonable propasit

The decisions of the CERD Committee largely refatState failures to prosecute alleged
hate speech cases and, as such, offer little insighthe question of intent or even
incitement. InHagan the issue concerned a racially derogatory terthen(historic)

name of a sporting ground, which the Committee édi$ttdoe renamed. No intention to
promote hate was present in giving the original @awhich was based on the nickname
of a famous (white) sportsman. At the same time piisis of the decision is unclear and
does not involve any individual allegations of hspeech.

In theFaurissoncase, the HRC expressed concern about the scadpe lafw being
applied, which prohibited any contestation of tRes&nce of the category of crimes
against humanity defined in the Nuremburg Chahtea concurring opinion, Evatt,
Kretzmer and Klein specifically noted that the lasvframed would covdrona fide
research and that it did “not link liability to tivgent of the author?®? and, to that extent,
it was problematical from the perspective of frpeexh. However, on the facts of the
case, they held that the author was motivated dssae to promote racism and his
statements clearly evidenced a desire to singldews for attack®® In other words,
although the law was potentially problematical lheseait did not require intent, in the
particular circumstances of the case, intent wasgnt, and so the conviction was not a
breach of the right to freedom of expression. Thesrly suggests that intent is required
to meet the test of necessity under Article 19¢3he ICCPR:*

In a series of cases, the European Commission ofadlRights ruled inadmissible
complaints of a breach of the right to freedom>gdression due to various interferences
by the authorities based on the hateful nature@fttatements in question. The
Commission did not refer to intent in these caf®sjsing instead on the harm that the
statements caused. At the same time, nothing setbases would rule out an intent
requirement and it may have been implicit in theislens. This conclusion is supported

22para. 9.

23para. 10. See also the concurring decision ofibafparas. 6 and 9.

294 |n theRosscase before the HRC, the Board of Inquiry, whict pplied the original sanction to Ross,
noted that, while the impugned writings did invokubstantial research, they were motivated by mealtzs
attack Jews rather than to present scholarly rese@the Committee, however, did not specificallgkpiip
on this.
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by theGaraudycase, in which the European Court held inadmissildemplaint based

on a conviction for a book which the Court held wasentially revisionist rather than
legitimate historical research. In that case, tbarCheld that the real purpose of the book
— that is, the author’s intent — was, “to rehahitthe National-Socialist regime and, as a
consequence, accuse the victims themselves dfyiatgiistory.?%

In Jersild the European Court of Human Rights considereasa mvolving the
conviction of a journalist for statements madehia tontext of a serious programme
intended for an informed audience and dealing sattial and political issues. The
statements had been made by members of a racigi,gano had all separately been
convicted as primary authors. In finding that tbewiction of the journalist could not be
justified as a restriction on freedom of expressthe Court relied heavily on its finding
that the purpose of the programme was not to premamtism. As the Court stated:

[A]n important factor in the Court's evaluation Mike whether the item in question,
when considered as a whole, appeared from an olgqmint of view to have had as
its purpose the propagation of racist views andsé®

The Court held that the purpose was quite cleartytan promote racism but, on the
contrary, to expose and analys€itin that case, therefore, lack of racist intenyptha
key role in the Court finding a breach of the riglhfreedom of expression.

Similarly, in Lehideux the European Court, in holding that the statemesmtre protected
speech, noted that the aim in publishing them wahiinge public opinion and not, for
example, to justify Nazi atrociti€8®

More complex is the question of how intent may bevpn. The Nuremburg Tribunal
made much of the fact that Streicher was awarbebhgoing genocide and yet
continued to publish his ‘propaganda of death’hAligh the point was not explicitly
linked to intent, it is hard to understand its #igance in any other way; it would have
been irrelevant to actual incitement, which eftbet statements either had or did not
have. On the other hand, Fritzsche, who was fowduilty, was unaware of the
genocide which was taking place, the implicatiombé¢hat he therefore may be
presumed to have lacked the intent to promote rbindu it.

In practice, international courts often look to #wual language used for evidence of
intent?® In Nahimanathe ICTR relied primarily on the statements thelves in finding
the requisite genocidal intent. The statementsigstion were often very direct, calling
explicitly for the extermination of the Tutsis, eefing to a war between ethnic groups,
providing suggestions about the weapons to be aiséeven describing the media as the

205p, 29,

2% para. 31.

27 para. 33.

2% para. 48.

209 See 2004 Report of the OAS Special Rapporteureadem of Expression, Chapter VII - Hate Speech
and the American Convention on Human Rights, pétaSee alsdlahimanapara. 1001.
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complement to bullets in the ‘wat*® The Tribunal also noted that other international
courts looked to language as a way of evidenciegehuisite intent'! Finally, as with
the Nuremburg Tribunal, the ICTR seemed to placeesteliance on knowledge of the
ongoing genocide, stressing that some statemedtbden made at a point when the
killing had been going on for almost three we&Ks.

In Faurisson the HRC looked at the nature of the statemenfisdathe intent
requirement. Specifically, these statements pdatibyusingled out Jewish historians as
having perpetrated the myth of the holocaust, alghan fact many French historians
have written on this issue. This historical distsipeoupled with a clear racist bias
suggested that the real intent was to promoteSentitism rather than to engage in
historical debaté™

Context may also be relevant to proof of intente@may, for example, distinguish
between statements made during a hot debate alvoutr@versial matter and similar
statements made in less extenuating contexts. &mtbxts may lead speakers to make
statements which are more inflammatory than intdnded these statements may
promote racism or even genocide although this igher intention.

Key Conclusions:

» Intentis required for incitement to genocide aodHate speech, at least where
this is defined as advocacy of hatred that corissitincitement to a proscribed
result, as is the case for Article 20(2) of the RIC

» For both, the intent may be to create the requsséte of mind in those engaged,
rather than for specific acts to take place.

» Proof of intent may be indirect, for example, trghuhe nature of the impugned
statements, knowledge of an ongoing genocide dcehad language.

[1.4.2 Causation

In one sense, incitement to genocide or hatred doeequire causation, since the crime
may be committed even in the absence of any aatahnd this was a specific finding
of theNahimanaTribunal?** At the same time, thdahimanaTribunal also stated: “It is
the potential of the communication to cause geretidt makes it incitement*> This
implies that causation is an appropriate concephadysing incitement, if understood as
the creation of the potential for genocide or thtMore specifically incitement consists
of creating in the mind of the target audiencehmcontext of genocide, a mental state

19 paras. 957-969.

! paras. 1001-2.

12 para. 966.

213 Similarly, in Ross the HRC quoted statements by the Board of Induithe effect that the lack of
objectivity of the writings suggested that the ms was to attack Jews.

24para. 1007. None of the cases dealing with in@terto genocide present a clear conceptual digtmct
between instigation which constitutes incitement #ivat which constitutes genocider seor conspiracy
in genocide (see note 38 and surrounding text)santlis sometimes difficult to distinguish betwebpase
two different punishable acts in their specificdiimgs.

1 para. 1015.
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desirous of committing genocide and, in the contéxtate speech, a mental state known
as racial hatred. In this case, causation relatésetcreation of the requisite state of mind
rather than genocide itself.

A key question is how proximate a causal link guieed between the impugned
statements and the creation of the requisite efaténd for the statements to qualify as
incitement. Where this link is distant, incitemeahnot be said to have taken place;
where it is close, the statements may qualify aseament. Another approach is to assess
the risk of the proscribed result occurring, rattien assessing causaligr se

From the perspective of freedom of expression,aldysn this sense is very important.
As noted above, restrictions on freedom of expoesaihich are not effective in
promoting the legitimate aim they purport to sezaanot be justified. If certain
statements are not likely to cause a proscribadtresvhether it be genocide, other
forms of violence, discrimination or hatred — pésiaf them will not help avoid that
result and hence cannot be said to be effectivenithe other hand, a sufficient degree
of causal link or risk of the result occurring damestablished between the statements
and the proscribed result, penalising them maybefigble.

Another reason why causality is a free speech cansehat, if a sufficiently close link
between the statements and the proscribed resuit iequired, the risk of abuse of the
restriction on free speech increases. In pradieerequirement of close link serves to
prevent abuse of the provisions for reasons ottar preventing genocide or hatred.

Causation With Respect to Incitement to Genocide

In Akayesuthe ICTR described incitement as creating, byosi@atements, “a particular
state of mind necessary to commit such a crimbemtinds of the person(s) he is so
engaging.?*® On the one hand, this could be seen as a relafasisive notion of
incitement; having the state of mind necessarytoroit a crime does not necessarily
imply that there is a serious risk that the crimk iw fact be committed. On the other
hand, this statement seems to imply a very strangal link between the impugned
statements and the requisite state of mind, therlaaving been ‘created’ by the former.
Moreover, the facts ckkayesipresent a strong causal link since he had engaggicect
calls for violence at a public meeting, and thdance started, and two of three people he
had named were murdered, shortly thereafter.

The language of th8treicherdecision is quite direct on this point. At onergdhe
Nuremburg Tribunal refers to the defendant havimjected the German mind with the
virus of anti-Semitism and incited the German pedplactive persecution.” Later, the
Tribunal stated: “Such was the poison Streichexdtgd into the minds of thousands of
Germans which caused them to follow the Nationai&@ists policy of Jewish
persecution and extermination.” This suggests$ii@icher was directly responsible for

28 para. 560.
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creating the state of mind among those he engagethun fact led them to participate in
the genocide. This suggests a strong causal litvkdem the statements in question and
the creation of a state of mind whereby those eadjagtually participated in the
genocide.

The Tribunal inNahimanalargely dodges the issue analytically and doesippear to
require the same causal link as the cases justl nibidoes, however, address this issue
through its factual holdings. It notes that bEmguraand RTLM, the main media
outlets in the case, “repeatedly, in fact relestiedargeted the Tutsi population for
destruction.*"’ It further states:

RTLM broadcasting was a drumbeat, calling on listerto take action against the
enemy and enemy accomplices, equated with the pogilation. The phrase
‘heating up heads’ captures the process of incitesystematically engaged in by
RTLM, which after 6 April 1994 was also known asatRo Machete'**®

In the context of RTLM, the Tribunal also notedttredio was, “immediately present and
active”, and therefore, “heightened the sensearf the sense of danger and the sense of
urgency giving rise to the need for action by ligtes.”®*° This suggests that RTLM had a
direct causal effect on the minds of listeners, t#uad this effect instilled a sense of the
need to engage in genocidal acts.

Regarding<angurg the Tribunal noted that it provided, “a litanyedhnic denigration
presenting the Tutsi population as inherently amd calling for the extermination of the
Tutsi as a preventive measufé*The Tribunal failed, however, to establish thedir
causal link to the creation of the requisite stdtsind among its readers that it had for
RTLM. It also failed to address an issue it hadliteised, namely the differential impact
of the broadcast and print media. The decisiorbeas criticised on this basis-

Temporal Link
Most of the incitement to genocide cases rely atestents made during the period when

genocidal acts were actually taking place. As stidre is inherently a close temporal
link between the statements and both the creafitimeaequisite state of mind and actual
acts of genocide. THstreicherandFritzschedecisions both referred to the ongoing
genocide as a key factor in their decision. TheRGTAkayesiplaced some reliance on
the fact that killings started shortly after thepimgned public speeches were méde.

In Nahimana however, the ICTR also found liability for statemts which had been
published irKanguraor broadcast by RTLM prior to the genocide, whstérted on 6
April 1994.Kangurapublished from May 1990 to March 1994; RTLM broagtdaom

July 1993 until July 1994. The Tribunal held thatitement to genocide was an inchoate

217 para. 963.

218 para. 1031.

29para. 1031.

220para. 1036.

221 Recent Cases, pp. 2774-5.
222para. 348.
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offence that “continues in time until the completiof the acts contemplate&’® As a
result, to the extent that statements publishdat@adcast by these media constituted
incitement to the genocide that occurred from 6ilAghrey all fell within the temporal
jurisdiction of the Tribunaf?*

It is difficult to distinguish which of the Tributia holdings were based on RTLM
statements made before the genocide started arth wigre based on statements made
during the commission of the genocide, althoughdihesion does specifically refer to a
number of pre-genocide broadcasts. Howelanguradid not publish at all during the
period of the genocide and yet Ngeze was foundygoilboth direct acts of genocide and
incitement to genocide for statements publishetiémewspaper. This particular aspect
of the Tribunal’s decision has been criticised @riths been suggested that it must be
understood in light of the fact thidangurawas completely controlled by Ngeze, who
also committed physical acts of genocitfeCertainly this part of the ruling is
problematical from a free speech perspective. Hewetie newspaper did publish until
just before the genocide started, so there rensaghsse temporal link between at least
some of the inciting statements and the proscnibsdit.

It is clear that the Tribunal considered the statets byKanguraand RTLM prior to the
initiation of the genocide to have created an emritent which made possible the
commencement of the genocide immediately upon tenthg of the President’s plane
on 6 April 1994. In this regard, the Tribunal sthte

The Chamber accepts that this moment in time seasedtrigger for the events that
followed. That is evident. But if the downing oktplane was the trigger, then
RTLM, Kanguraand CDRwere the bullets in the gun. The trigger had sudbadly
impact because the gun was loaféd.

In this sense, the impact upon the target audiend¢erms of creating the requisite
mental state for genocide to take place could lmktede immediate, although not acted
upon until later.

Incitement Where the Genocide Does Not Occur

The international jurisprudence on genocide relaketusively to genocides that have in
fact occurred. It is, as a result, difficult to dralear lessons from these cases about what
causal link would be required for incitement whgemocide does not take place. In
particular, the fact that the genocide occurredalestrates that the requisite state of

mind had been created and so it only remains tasshat it was the statements in
contention that created it.

The above quote froMahimanamay provide some insight into this. It sugges#t th
incitement created an environment in which a tniggmild set off genocidal acts. If the

23 para. 1017.

224\Which ran from 1 January 1994 to 31 December 1984.ICTR Statute, Article 1.

22> Recent Cases, pp. 2774-5. This is another exaofipte decision having to be understood in lighthef
underlying fact of the extreme genocide.

226 para. 953. While the cogency of the metaphor neagdubted, the meaning is clear.
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trigger had not been pulled, that is to say, if ethimg extreme had not happened, the
genocide may not have occurred but the statememikivgtill have constituted
incitement to genocid®’ In this case, causality refers to having creatsti of mind
among those engaged which goes beyond hatred tdrgjet group and includes a
specific desire to perpetrate acts of genocide dipem. Although the evidentiary
challenges of showing this absent specific actgeobcide occurring may be great,
conceptually it is clear.

It remains unclear how international courts anoutnials would respond to this

evidentiary challenge, since they have never beesepted with it. It may be noted,
however, that national courts, in analogous situati assess the degree of risk created by
the impugned statements of the proscribed restuatlg occurring, rather than

attempting to determine causalggr se which would involve an assessment of
psychological states of mind. Thus, in the US Seqgr€ourt case @drandenburgthe

Court held that liability might ensue where theaetaent is intended to “produce

imminent lawless action and is likely to inciteproduce such actiorf® A variety of
contextual and other factors may be examined ehif*°

Causation With Respect to Hate Speech

As noted above, hate speech in the various diftenstruments is a far less clearly
defined notion than genocide. Two of the four lseech provisions in Article 4(a) of
CERD do not require any result whatsoever. It isug if the statements are based on
superiority or racial hatred. It makes little setséalk of causation — even in the sense in
which this term is defined above, that is to sagrefting the requisite mental state — for
these provisions. Most of the provisions — inclagdihe other two provisions in Article
4(a) of CERD, Atrticle 20(2) of the ICCPR and Arécd3(5) of the ACHR — require
incitement to some result and this sub-sectiondeswn these provisions.

The different provisions, as noted above, refent@tement to two quite different results.
One is to create, among those engaged, a statmdfimwhich they wish to commit
specific crimes, such as perpetrating violenceiggraomination, on the basis of race or
another specified group membership. This form oitément is analogous to incitement
to genocide for, although the crimes covered avader in scope, they are still defined
sets of criminal actions. Where the crime in faatws, it may be possible to trace it back
to the inciting statements. Where it does notnake case of genocide, proof of
causation may present serious evidentiary chalkeagd the focus may be more on the
likelihood of the proscribed result occurring tr@anthe psychological state of those
engaged.

22’ The happenstance intervention of the extreme matect could not, of itself, convert the statersent
into incitement to genocide and so it follows ttiety must already have qualified as such.
228

Note 116.
222 The famous example of crying fire in a crowdedathe provides some insight into this. It is reasd@a
to assume that this would be likely to create pagwen if in fact it does not.
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The second is simply to create, among those engagstdte of mind which is
characterised by hatred, even though no partiadéon based on that hatred is
envisaged. The vast majority of the hate speedbsdasfore international courts fall into
this category. In this case, the evidentiary cingiéss of proving causation, namely that
certain statements did create a (passive) attafitlatred in others, are almost
insurmountable. As Gaudreault-DesBiens notes, requstrict proof of causation in
such cases, “forces the potential victims of hatpaganda to bear or absorb all riskS,”
which, as noted, is probably an intolerable burdiemay be possible, however, to
employ the ‘likelihood approach’ here by assessieglikelihood of the requisite state of
mind being created.

In some cases, international courts do look fosatian-related factors when assessing
measures against hate spe&dbss for example, involved the removal of a teachenir
the classroom for his anti-Semitic/Holocaust depiddlications. The Supreme Court of
Canada noted the evidence that a ‘poisoned enventithad been created within the
relevant school board and held that “it is possibleeasonably anticipate’ the causal
relationship” between that environment and the @tgtpublications>! The HRC held
that this satisfied the necessity part of theflastestrictions on freedom of expression
and that, as a result, there was no breach ofigis**?

In a series of cases from Turkey involving allegiasi of hate speech, the European Court
of Human Rights has found a breach of the riglitdedom of expression on the basis
that the impugned statements did not represerit tocdolence or hatred®® In Dicle v.
Turkey for example, the Court stated:

It considers, among other things, that althoughageparticularly acerbic passages
of the article paint an extremely negative pictoir¢he Turkish State and thus give
the narrative a hostile tone, they do not encouvégence, armed resistance or
insurrection and do not constitute hate spebktthe Court’s view, this is the
essential facto?f*

In part, these decisions reflect the abuse of thesasions by the Turkish authorities
since the statements involved are quite obvioustyimspired by hatred, or even a desire
to promote disorder, even if they do make referesgmetimes in polemical terms, to the
Kurdish situation in that country. They can alsowkver, be seen as low threshold
causation decisions: statements which do not irvaleall to violence or hatred do not
create a serious risk of inciting it.

Often, however, as tigahimanaTribunal noted in its assessment of internatidwadé
speech cases, international courts do not lodkeatatter from a direct causal

Z0p 125,

Blpara. 4.6.
32para. 11.6.

23 ncal andGundiiz
B4para. 17.
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perspective: “Rather, the question considered it\e likely impact might be,
recognizing that causation in this context mightddatively indirect.?*®

Thus, in the=aurissoncase, the HRC noted that the impugned statenievéss of a
nature as to raise or strengthen anti-Semiticrigeli**® Furthermore, as the concurring
opinion by Evatt, Kretzmer and Klein in the samsecaoted, the law itself was
overbroad inasmuch as it did not require a, “tengi¢an the part] of the publication to

incite to anti-Semitism?2®’

A series of hate speech cases, rejected by theopEamoCommission and Court of Human
Rights as inadmissible, also focused on impadipalgh little reasoning was provided in
most of these cases to substantiate the claimeaciminstead, reference was made to
either Article 14 of the ECHR, which protects tiigoyment of the rights set out in the
Convention without discrimination, or Article 17hwh prohibits the use of arightin a
way which is aimed at destroying or limiting othights, the conclusion being that the
statements in question would be likely to underndtier rights, in particular equalify®

In some cases, the Commission or Court referréidetdikelinood of the impugned
statements raising anti-Semiti$ii.n others, the negative impact of the statements o
the underlying Convention objectives of justice aedce was noted®

It must be noted that the causality or likelihotahslards employed in these cases are
weak, which is exacerbated by the vague naturkeo&ims protected — freedom from
hatred, justice, peace. ThusRoss the standard was ‘possible to reasonably anteipa
and inFaurisson ‘of a nature to raise’, whereas in other casespazific likelihood
standard was even mentioned. At the same timeyst e kept in mind that these courts
were not convicting the accused but merely assgs$seapplication by national courts of
a restriction on freedom of expression.

Key Conclusions:
» Causation, in terms of bringing about the prosditesult, namely the creation of
the requisite state of mind in those engaged, isvportant consideration in
assessing whether incitement to genocide or hatiedaken place. It is also
central to achieving an appropriate balance betyweemoting equality and
respect for freedom of expression.
» Itis unclear from the cases precisely what degfemusal link between the
speech and the proscribed result is required. €neade cases appear to require
a closer link than the hate speech cases.
» Close temporal proximity between the speech angtbscribed result — whether
this be the creation of a state of mind or speeifits — and is evidence of a causal
link.

23> para. 1007.

#3%para. 9.6.

237 para. 9. On the facts of that particular case dvew the statements did incite anti-Semitism. [8ee.
10.

238 SeeGlimmerveenB.H., M.W., H.P. and G.Kiihnen OchensbergerRemerandGaraudy

239 SeeKithnenandGaraudy

240 seeRemer Nationaldemokratische Partei DeutschlaraisiGaraudy
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» The likelihood of the proscribed result occurrisganother means of showing
causality, and hence incitement, and one which pnagent fewer evidentiary
challenges. It may be more difficult to apply thjgroach, however, where the
proscribed result is a state of mind.

11.4.3 Context

Context is clearly of the greatest importance seasing whether particular statements
are likely to incite to genocide or hatred and &ynibear on both intent and/or causation.
Although this is obvious, and averted to frequeirtlyhe jurisprudence, it is extremely
difficult to drawn any general conclusions from ttase law about what sorts of contexts
are more likely to promote the proscribed resuihcaigh common sense may supply
some useful conclusions. Indeed, it sometimes sasrttsough international courts rely
on a sample of contextual factors to support ttheaisions rather than applying a form of
objective reasoning to deduce their decisions filoencontext. Perhaps the impossibly
broad set of factors that constitute context mhleihevitable.48

As noted above, the context for all of the genocialges was an extreme case of an actual
genocide. Several of the cases place some rel@ntdas in their reasoning. In
Nahimana for example, the Tribunal specifically referredthis noting that in “a

genocidal environment”, an “ethnic generalizatioovyoking resentment” would be more
likely to lead to violence and would also be ardfgator that incitement to violence was
the intent"?**

Many of the hate speech cases also refer to cartiefeictors. IFaurisson for example,
the HRC noted a statement by the, “then Ministefusitice, which characterized the

denial of the existence of the Holocaust as thecjpal vehicle for anti-Semitism.” The
concurring opinion by Evatt, Kretzmer and Kleinaatsferred to this problem, stating:

The notion that in the conditions of present-degnee, Holocaust denial may
constitute a form of incitement to anti-semitisrmat be dismissed. This is a
consequence not of the mere challenge to well-deoted historical facts,
established both by historians of different pergaresand backgrounds as well as by
international and domestic tribunals, but of thateat, in which it is implied, under
the guise of impartial academic research, thavitttens of Nazism were guilty of
dishonest fabrication, that the story of their mization is a myth and that the gas
chambers in which so many people were murderethaagic" >**

Similarly, in Ross the HRC, in line with decisions at the natiorald|, was very
sensitive to the fact that the author had beeaehtr and that the sanction had been to
remove him from his teaching position:

In the circumstances, the Committee recalls thakttercise of the right to freedom
of expression carries with it special duties argpoasibilities. These special duties

241 para. 1022. See also paras. 1004-1006, 1029 &t3d The Nuremburg Tribunal placed some reliance
on knowledge of the ongoing genocide in convicigeicher and letting Fritzsche off, highlightirget
importance of that genocide to its decision. Se48p.

*2para. 6.
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and responsibilities are of particular relevancthiwithe school system, especially
with regard to the teaching of young studéfits.

In B.H., M.\W., H.P. and G.Ka 1989 case, the European Commission of Humam®ig
referred to Austria’s Nazi past as justifying carians for “performing acts inspired by
National Socialist ideas”. Those acts included aions denying the Holocaust and
promoting the idea that people should be diffeegat on the basis of biological and
racial distinctions. Nine years later, in 1998, Eneopean Court held that it was time for
France to come to terms with its difficult wartimistory, stating:

Even though remarks like those the applicants naael@lways likely to reopen the
controversy and bring back memories of past suffgsithe lapse of time makes it
inappropriate to deal with such remarks, forty geam, with the same severity as ten
or twenty years previousf/’

In these cases, the original statements were oligithin approximately six years of
each other, making it a little difficult to recolecthe apparent difference in sensitivity to
Austria and France’s respective pasts. Perhapddatision makers felt that an important
difference was that the relevant factor in Aussripast was involvement in the Nazi
genocide whereas for France, the issue was colitiborwith the Nazis. The legitimacy
of this may be debated but it does highlight theglexity, and hence threat to objective
reasoning, of relying on context. This is a condesm the perspective of the guarantee
of freedom of expression since it raises the pdggibf arbitrary decision-making.

In Jersild the European Court, in determining that the octi of a journalist for
disseminating racist statements made by otherd'M programme was not justifiable,
placed some reliance on the fact that the programasea serious one, “intended for a
well-informed audience®®® Similarly, in Guindiiz the Court, in finding that the hate
speech conviction of the applicant for participgtin a live television show using an
exchange of views format was not legitimate, tadk iaccount the context and the
programme’s aim to inform the public about an isstigome public intere$t?®

In Gunduz the Court also noted a number of other relevantextual factors. The
statements were made in the context of activeqdaation in a “lively public
discussion,” which did not allow for retractionr@finement of offensive statements
before they were broadc&éf.The views of the sect being represented were kmeiwn
and the applicant had been invited onto the shaaiBpally to present those
‘nonconformist’ views>*®

243para. 11.6.

244 para. 55.

25 para. 34.

2% para. 44. See also para. 51
247 para. 49.

28 paras. 43 and 51.
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Significantly, the Court distinguished tiindiizcase fronRefah?*? although the

applicants in both were convicted in part for calfor Sharia law to be reinstated in
Turkey, something the Court held would be incompatwith respect for human rights.
The basis for this was:

[The Refahcase] concerned the dissolution of a politicalyeitiose actions seemed
to be aimed at introducing sharia in a State partihie Convention and which at the
time of its dissolution had had the real poterttadeize political power. Such a
situation is hardly comparable with the one in ésuthe instant casé’ [references
omitted]

In two other cases from Turkey, the European Cagain distinguished otherwise
arguably similar situations on the basis of contéxin Zang the Court held legitimate a
conviction for having “defended an act punishalylédw as a serious crime” and
“endangering public safety?®?in part based on contextual factors such as tteHat

the applicant was a former major of a town in seedbt Turkey and that the statements
“coincided with murderous attacks” in the af&ln Incal, the Court found a breach of
the right to freedom of expression, stating thiihcaigh it was “prepared to take into
account the background to the cases submitted totite circumstances of the present
case are not comparable to those found irZzveacase. Here the Court does not discern
anything which would warrant the conclusion thatIktral was in any way responsible
for the problems of terrorism in Turkey, and mapedifically inizmir.”*** [references
omitted]

Key Conclusions:

» Context is clearly a key consideration in determgnivhether certain statementg
constitute incitement to genocide or hatred.

» Itis hard to draw conclusions from the cases abdat sorts of contexts are
more likely to lead to incitement. One considemai®whether or not the
impugned statements relate to discussions on reattgrublic interest, in which
case they are unlikely to be deemed hate speech.

» In some cases, courts seem to use context toyjastiecision rather than to
ground it.

II.4.4 Tone/Style/Balance

International courts have often referred to varitmre, style or balance considerations
when assessing whether or not statements arefetels As with context, these
considerations go to both intent and causation.ITA®, in theNahimanacase, placed

249 Refah Partisi and others v. Turked8 February 2003, Application Nos. 41340/98, 21398, 41343/98
and 41344/98 (European Court of Human Rights).

*Opara. 51.

1 The State, at least, argued that the cases wailasiSedncal, para. 44.

#27ana v. Turkey25 November 1997, Application No. 18954/91 (Ewap Court of Human Rights),
para. 26.

“3para. 59. See generally paras. 58-60.

*4para. 58.

-58 -



very significant reliance on tone in assessing ived statement qualified as hate
speech, stating that this was, “as relevant ... #s ntent.**> TheNahimanaTribunal
also addressed claims by the defendants thatdpheach had been even-handed and that
there was need for vigilance against the enemlgarcontext of a civil war. It rejected the
claim of even-handedness but accepted that theamnealy need to disseminate hate
speech or calls for violence for informative or ealional purposes. In such cases,
however, the media needed to distance themselwestirose statements, which had not
happened in that cad¥ The Tribunal also recognised that the media mayne play a
role in mobilising defence forces but, in this gake reporting attacked an ethnic group,
not a hostile force, and was therefore not diretdadrds defenc&’

Reference has already been made to the seriegkiEieases at the European Court of
Human Rights where convictions for hate speech feened to breach the right to
freedom of expression on the grounds that theydicconstitute incitement to violence
or hatrec?™® This implies that tone/style are relevant and thatparticular style
employed was simply not inciting. In one of theaseas]ncal, the Court specifically
stated:

[1]t cannot be ruled out that such a text may cahobjectives and intentions
different from the ones it proclaims. However, lzere is no evidence of any
concrete action which might belie the sincerityted aim declared by the leaflet’s
authors, the Court sees no reason to dodbt it.

In theJersild case, the Court placed some reliance on thetatttie applicant had made
an attempt, while deliberately disseminating statets themselves constituting hate
speech on his programme, to indicate that he diduygport these statements, although
he did not specifically counterbalance them. Faneple, he introduced the discussion as
relating to recent public debate about racism, rilesd the interviewees as “a group of
extremists” and even rebutted some of the statesA&tEhe Court also placed some
reliance on the fact that the applicant had notenthd racist statements himself, but had
merely assisted in their disseminatfSh.

In theLehideuxcase, the European Court, while noting the bias¢dre of the impugned
statements regarding wartime France, also heldlleapplicants had explicitly
disapproved of Nazi atrocitié&?

2% para. 1022.

2% para. 1023-1024.

%7 Para. 1025.

58 See footnotes 233-234 and surrounding text.
39para. 51.

%0 paras. 33-34.

%lpara. 31.

%2para. 53.
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11.4.5 Truth

The truth or otherwise of the statements concemmeelevant to whether or not they
constitute incitement. There is a certain forceheargument that true statements should
never be prohibited in the context of hate speachtiauth is a defence in certain legal
system€® This also accords with the underlying rationaledmhibiting hate speech,
which is that it denies equality. True statemealthiough they may be uncomfortable,
cannot themselves deny equality, although they Ineagresented in a biased manner, and
hence may be misleading. On the other hand, thieallate dissemination falsehoods

may speak to intention.

The issue of truth is rarely addressed directlynitgrnational courts discussing hate
speech cases. However, it is implicit in the Holstalenial cases, and the assertion by
international courts of the Holocaust as a cleast@blished historical fact, that the
judges deemed the statements in question to besady false and, further, the
intention in disseminating them to be to inciterbd?®*

It is not quite so self-evident that truth shouédadbcomplete defence to a charge of
incitement to genocide. Public order offences, bictv category the crime of genocide
belongs, do not always provide for a defence dhtralthough this can lead to highly
anomalous situatiorf§® However, the jurisprudence stands for the projuwsthat truth
is indeed a defence to a charge of incitement hogde.

The Nuremburg Tribunal seems to have placed songhtven the question of truth in
theFritzschedecision. The Tribunal noted that Fritzsche dichebmes spread
falsehoods, but that he did not know they wereefdisdeed, this suggests that even false
statements may be protected, as long as they wéisseminated with knowledge of
falsity.

The ICTR went even further in tidahimanacase, holding that if a true statement
generated ‘resentment’, this would be a resulhefuiinderlying factual situation, rather
than the articulation of the statement as such tlamdpeech would be protected. Falsity,
on the other hand, might provide evidence of tiyiigite criminal intent®® Furthermore,
the Tribunal specifically rejected both Nahimand &lgeze’s claimed commitment to the

253 Eor example in Canada. See section 319(3)(a)eo€timinal Code, R.S.C., 1985, C-46.
#4Walendypresents a good example of this. The applicanéedi magazine calladistorical Facts in
which he reported on the Zundel trial in Canadagctvinvolved a prosecution for publishing false sew
He claimed, among other things, that his scientifi@stigation of Auschwitz and other concentration
camps indicated that the installations allegedateehbeen used as gas chambers were never usésl in th
capacity. He was convicted for hate speech in Geyraad his application to the European Court of
Human Rights, based on an alleged breach of His tagfreedom of expression, was found inadmissalsle
manifestly unfounded. The Court was clearly uninspesl with his claims and deemed the to be palpably
false.

%% Eor example, simple truth is not a defence undéisB criminal defamation law, whereas it is favic
defamation law.

*°para. 1021.
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truth, stating that truth was “subservient to tludijective of ... destruction of the Tutsi
ethnic group.?’

Key Conclusions:

» The tone and style of the impugned statements glisa®/ questions of balance,
are all relevant to whether or not they constitntétement. Balance is not
required but some regard for balance, or statententsth sides of the issue, w
help demonstrate a lack of intention to incite.sTimay also be relevant, in the
context of disseminating statements by otherdygajuestion of whether or not
the author had adopted those statements.

» The dissemination of true statements will rardigver, constitute incitement to
genocide or hatred. On the other hand, the delibeliasemination of falsehoods

U7

may signal the presence of an intention to incite.

%7 para. 1027.
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Part Ill: Monitoring: Early Warning of Incitement

This Part of the Study provides some insight ilaictdrs to be taken into account when
monitoring speech for purposes of identifying eavhrning signs of a risk of genocide. It
will not suggest practical means by which such rwitig may be carried offf but,

rather, suggest factors which monitoring shouldifoan as providing more credible
indications of a risk of genocide.

It is taken as a given that there is a signifidifierence between monitoring hate speech
and monitoring for a risk of genocide. Some inckenf hate speech exists in every
society and yet it is only extremely rarely thasthoses any real risk of leading to
genocide. Indeed, even those producing hate spe#ehdo not intend for it to lead to
genocide. Equally importantly, in most States, demratc systems, the rule of law and
the ability of the State to maintain public ordezan that genocide on any scale is
virtually impossible. In some cases, hate speeéels,dwowever, pose a risk of genocide
and this Part of the Study seeks to identify ttoedies that make this so.

A second given, relating to the first, is that thexa very big difference between
monitoring for preventive purposes and monitoriaggurposes of prosecution for
breach of hate speech or incitement to genocids.|®n the one hand, prosecution of
hate speech, and perhaps even of incitement tacgknavill not always constitute a
preventive measure for genocitféOn the other hand, much speech, while relevan fro
a genocide risk monitoring perspective, would naldy as actual incitement to
genocide (or even hate speech), in some cases@&otremotely. As a result, in this Part,
the term ‘promoting genocide’ will be used as omub incitement to genocide.

One consideration, linked to resources, is howyaarlhe process of creating a risk of
genocide is the monitoring aiming at. Put diffehgrntow small a risk of genocide does
the monitoring seek to identify. From the perspextf prevention, the earlier the better
but, from the perspective of resources, this mayrbealistic. The analysis below
assumes that the monitoring, having preventionimdms aimed at identifying a real, but
as yet still emerging, risk of genocide.

1.1 Democracy and Freedom of Expression

It seems almost too obvious to warrant repetiti@t bne of the most important bulwarks
against genocide is the existence of a democratmdwork in which the rule of law
applies and human rights are, broadly speakingexdsd. This is an extremely wide
topic and, for the most part, goes beyond the sobfids Study, which focuses on

%8 There are a number of guides on media monitodftgn in the context of elections. See, for example
ARTICLE 19, Election Reporting: A practical guide to media ntoring (London: ARTICLE 19, 1998)
and National Democratic Instityt®ledia Monitoring to Promote Democratic ElectioAsy NDI Handbook
for Citizen Organizationsavailable at:
http://www.accessdemocracy.org/showdoc.asp?lang={&01555C3-BB2E-4ED2-BDCE-
30BF1C4CC32k The latter contains a bibliography of media moring guides.

69 prosecution may, for various reasons, actuallydaumter-productive.
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speech as posing a risk of genocide. At the same &n integral aspect of democracy is
respect for the right to freedom of expression thiglhas important implications for
monitoring for the risk of genocide.

Respect for free speech, and a free flow of infaioneand ideas, are crucial tools in
combating genocide. In an environment where freedbexpression is respected, the
poisonous nature of genocidal ideas is more likelye exposed and contested. Both
those opposed to racism and those who are its fadteargets will be able to respond to
racist ideas. Articulation of voice by the targetsacism will also reduce the risk of their
being characterised as a homogeneous ‘other’ whigst be targeted for genocidal
destruction.

On the other hand, where freedom of expressiongpressed, and the power of the truth
weak, the climate of fear and distortion that merequisite for genocide may be
fostered. It is no coincidence that the Nazi andaRaan genocides took place in contexts
characterised by severe repression of freedompresgion. Kamatali points out that,
despite the adoption of a more liberal press ladd@l1 in Rwanda, independent and
opposition journalists were selectively targetethuggal cases, even for infractions that
had no basis in law, while the writings of racistremists were justified as legitimate on
the basis of respect for freedom of expreséiBriThe speech control policies of the
Nazis are well-known.

In such a climate, hate speech laws are ineffeaticbmay even be counterproductiVe.
Indeed, even in far less polarised contexts, samis Inay be used to suppress minority
viewpoints. Thdncal case is a good example of this. Statements thatatienal
authorities had penalised as hate speech werg realbrity claims of repression,
characterised by the European Court of Human Rightseing relating to, “actual events

which were of some interest to the peoplézaifir’.?’2

The ways in which freedom of expression may betéchare many and it is beyond the
scope of this Study to list them all. Some whiclyrba more important early warning
signs of a risk of genocide are:

» the existence of barriers, particularly those sttifie political manipulation, to
establishing print media outlets, and the use edéfbarriers to systematically limit
the access of certain groups to the print meditbsec

* alicensing system for broadcasters which is stibgegolitical control and which
works to undermine diversity, and the use of liceg$o systematically limit the
access of certain groups to the print media sector;

» the absence of media diversity — in both the @it broadcast sectors — and, in
particular, an absence of minority (or majority)diee

270 K amatali, J. M., “Freedom of Expression and imitations: The Case of the Rwandan Genocide”
(2002) 38stanford Journal of International La®7, pp. 66-67.

271 Kamatali makes this specific point — see note-2Bdit also the more general one that, in weak Stiite
is extremely difficult to promote an appropriatédree between freedom of expression and restrigtion
given the limited capacity to apply the law andpply it fairly. See pp. 57-58.

"2 para. 50.

- 63 -



* broad and unclear restrictions on the content aitwimay be published or
broadcast, including hate speech laws, along wiithe@ce of racial or group bias
in the application of these restrictions;

» the absence of criticism of government or wide-naggolicy debates in the media
and other forms of communication; and

» as a particular form of the previous point, theesloe of broad social condemnation
of racism and racist statements, when they arewntissted.

[11.2 Official Involvement

When commenting on the original Secretariat drafhe Genocide Convention, France
criticised the undue focus on domestic remediesnpgadhat they were unlikely to be
effective given that, “the crime can only take gladth the complicity of the
government.®”® While the absolute nature of this statement medgyde debated, the
involvement of authorities in anything that maympie genocide is clearly extremely
worrying and an important monitoring flag.

In some cases, the relevant authorities may npabeof the State as such, for example
where a part of the territory is controlled by awg which is in conflict with the State.
References in this section to ‘authorities’ or iofils’ should be understood as references
to those wielding effective control over the temit There may also be situations where,
for one reason or another, no one wields effectorgrol over a piece of territory. For
obvious reasons, the risk of genocide is much greatthese places. In this case,
monitoring should focus on those playing an analsgole to more traditional

authorities.

The authorities may take a wide range of actioas¢buld promote genocide; for present
purposes, only those relating to speech will besicired. Most clearly, direct statements
by officials at any level that may be characteriaedhate speech or even speech that
involves undue or unjustified racial or other bsghould be scrutinised carefully,
particularly where they are systematic or frequ&he legality of this speech is not the
point; offensive statements by officials which $alvell below the threshold for hate
speech may still be evidence of racism at the iafflevel.

Due to the trust and leadership with which thesipons are imbued, certain officials
have special social and moral obligations to aweaking statements which may be
understood as supporting or promoting racism. Rigrdntly, where they do make such
statements, these will be more likely in actuat tagoromote genocide than similar
statements made by individuals who do not commhaedame degree of authority. In
Ross for example, the HRC specifically relied on tlasition of the author as a teacher
with influence over students in upholding the meesagainst hiri’*

23 35chabas (2000a), p. 57.
" para. 11.6.
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Furthermore, such statements may provide evidehae actual desire to promote
genocide. The nature of the messages, discussed,lbbahy provide some evidence of
this. Given that those in authority may be moreliito be able to put their desires into
effect, this is naturally a matter of greater candéan even similar statements by
ordinary citizens.

This, no doubt, is why Article 4(c) of CERD waslimbed in the Convention. This article
calls on States Parties not to “permit public attles or public institutions, national or
local, to promote or incite racial discriminatiof> Similarly, Principle 1 of the Council
of Europe Recommendation on ‘Hate Speech’ states:

The governments of the member states, public aitigsand public institutions at
the national, regional and local levels, as webfdigials, have a special
responsibility to refrain from statements, in partar to the media, which may
reasonably be understood as hate speech, or ahdjpety to produce the effect of
legitimising, spreading or promoting racial hatreenophobia, antisemitism or other
forms of discrimination or hatred based on intabe Such statements should be
prohibited and publicly disavowed whenever theyuné€®

It may be noted that the language of this Prinaigfers to officials’ ‘special
responsibility’, unlike some other principles whigfer, variously, to the legal
framework, and criminal, civil and/or administrailaw. This suggests that it covers a
range of speech beyond what might legitimately feipited by law.

This Principle points to another important warnangn, which is the failure of officials to
condemn racist statements by their colleagues \ese are madeé’ When, in a
democracy, public officials do make statements tiféd! foul of this Principle, one
should expect them to be vigorously condemned dhictiby senior officials. Depending
on the nature of the statements, some form of memtay also be appropriate and the
failure to apply available sanctions, thereforeg ossible warning sign of official
promotion of hatred and/or genocide.

At the same time, some care should be applied wheming conclusions in these cases.
Officials will often need to be involved in debatieout sensitive matters which involve
questions of race. An example is the current deibaEirope about religious dress in
schools. Open debate about such matters is citodeéir proper resolution and yet such
debate may be considered by some to be likelygitineate racism.

A second speech-related issue to be monitorectiapplication of rules affecting
freedom of expression by the authorities. Wherg dippears to be biased on racial, as
opposed to political, grounds, this may give cdoseoncern. Many governments
around the world exercise varying degrees of palittcontrol over the media and

27> See also CERD'Pecision on follow-up to the declaration on they@etion of genocide: indicators of
patterns of systematic and massive racial discratiam, 14 October 2005, CERD/C/67/1, Indicator 9.

#’® Recommendation R(97)20 of the Committee of Mimsstef the Council of Europe on ‘Hate Speech’, 30
October 1997.

27" Similarly CERD General Recommendation No. 30, 2@@4a 12, calls on States to “[t]ake resolute
action to counter any [racist] tendency” especialhere this involves officials.
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expression more generally, including through tHectere application of rules restricting
content, and, while this often represents a bre&dthe right to freedom of expression, it
in no way signals a risk of genocitf Where such control shows signs of racial bias,
however, this may be a warning sign of a risk ofagéde.

Such bias may manifest itself in many ways. Sontbede are:

» the systematic denial of access to the media —hehétbe through
registration/licensing/accreditation processestlheilomeans — of certain racial
groups and/or those who speak out on racism ireggci

e asystematic failure to prosecute certain formisaté speech, particularly where
other forms of expression are actively prosecuded,

» the abuse of certain types of content restrictiordeny, on a systematic basis, the
articulation of the views of certain racial growgrgl/or those who speak out against
racism.

[11.3 Status

A key factor, noted above in relation to officials the status of those disseminating the
messages. Officials have a particular obligatiare t their formally public roles, to
avoid spreading hatred and the direct promotiogenfocide by the authorities is of great
concern, given their relative power to actuallyngrabout genocide. At the same time,
many other social actors also exercise power andeneepresent a monitoring interest
analogous to officials. There is a great deal tietence between a fringe group of
extremists (so considered according to local nopr@noting hatred or genocide and
respected members of the community doing so. TWavement of social institutions —
religious establishments, youth groups and so ionpromoting hatred or genocide is
also significant. A related factor is the meansimch such messages are communicated
to the public. Messages in the mainstream medifaamore likely to create a risk of
genocide than extremist websites, for example.

lll.4 Frequency/Scope

Practically all of the monitoring factors describiadhis Part of the Study occur from
time-to-time in most societies, even though therétie or no risk of genocide. When
these factors reach a certain level of intensity terms of frequency and scope — they
may, however, point to a real risk of genocideottmer words, where promotion of
genocide and/or hatred is widespread and effedtineay pose a serious risk of
genocide. In itPecision on follow-up to the declaration on theymetion of genocide
CERD noted the following as a warning sign for gede:

Systematic and widespread use and acceptanceeadtspepropaganda promoting
hatred and/or inciting violence against minoritpugps, particularly in the medfa’

278 Although it might where politics and race are sabgally conflated.
27 Decision on follow-up to the declaration on theymation of genocide: indicators of patterns of
systematic and massive racial discriminatidd October 2005, CERD/C/67/1, Indicator 8.
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In Nahimanathe ICTR referred variously to the ‘drumbeatR¥fLM and the ‘litany’ of
abusive statements Kangura Kamatali notes the very widespread web of hatdiane
that flourished in Rwanda, mostly from 1981 The constant repetition of these
messages makes them seem less extreme and ewentuwalkl, even to members of
society who might initially be surprised and shatkg them.

Where the frequency of racist statements is inangathis may also be a warning sign. A
CERD Working Paper oRrevention of racial discrimination, including egnvarning

and urgent procedure$or example, refers to the following as an earérning concern
for racism:

The presence of a patternasfcalatingracial hatred and violence, or racist propaganda
81 [emphasis added]

or appeals to racial intolerance®
A related consideration is the geographic scopgbe@imessages and whether they are
being received broadly among the (potential) taagelience or just by a small subset
thereof. It may be noted that the target audienag Ine a specific, even minority, group
(for example, members of a racist club).

Where frequent statements are made by higher statial speakers, this can create a
powerful cocktail which, over time, can give rigeracist tendencies even among
members of society who are not normally susceptible Indeed, humankind'’s ability to
resist the constant repetition of messages fromarapply authoritative sources has
frequently proven to be weak.

1.5 Context

As noted above, context is extremely importantatednining whether certain statements
are in fact likely to incite to hatred or genocidevast array of contextual factors are
potentially relevant here. The more serious gerescaf the past 100 years have often
taken place in a context of war or the imminene#thereof, a contextual factor that
quite clearly increases the risk of genocide takilage. Another obvious consideration is
the presence or otherwise of racially motivatederioe. It is, however, beyond the scope
of this Study to address broader contextual fac®pecific speech-related contextual
factors are described primarily under other heaglindhis Part of the Study.

[1.6 Nature of the Messages

One of the more challenging tasks for those momigospeech for promotion of genocide
is to distinguish between messages which ‘mereiypagate hatred and those which
actually stir up genocidal intentions. There isiobgly no hard and fast way of doing
this but a number of considerations are relevant.

0Py 67-9. See also Schabas (2000b), pp. 145-6.
281 September 1993, Official Records of the Generalefttbly, 48 Session, Supplement No. 18 (A/48/18),
Annex I, para. 9(b)(iii).
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The degree of directness of statements is a reiéaetor to take into account. It is one
thing to disseminate statements which denigrat@icegroups, another to disseminate
statements which call for direct but non-violenti@t to be taken against those groups,
another to call for acts of violence against memloéthe group and yet another to call
for acts of genocide to be committed. Each of tlepeesents an escalation of directness
and each poses a greater risk of promoting genocide

In Nahimanathe ICTR stressed that the statements explicélied for the extermination
of the Tutsis and even provided direction as to lmat goal was to be achievé It

also specifically held that certain statements vmatancitement to genocide on the basis
that they did not represent a call to action, stgtat one point:

A Cockroach Cannot Give Birth to a Butterffgr example, is an article brimming
with ethnic hatred but did not call on readersaketaction against the Tutsi
population??

Another factor that seems to run through many casgenocide, and which provides an
important motivation for genocide, is that the nages being disseminated sought to
create a climate of fear specifically in relatiortie target group. In other words, the
messages sought not only to denigrate the targapge defining characteristic of hate
speech, according to ttNehimanatribunal?®* but also to instil among readers and
listeners a sense of fear of the target group rierreason or another. Such messages seek
to convince the reader or listener not only thatttirget group is inherently inferior but

also that its very existence is a threat to thdeear listener's own group. Thus the
messages promote the idea, either explicitly odioily, that the only solution is to get

rid of the target group.

The fabled Jewish conspiracy theories of the Na#sch sought to blame the Jews for
the loss of the First World War and generally totiay them as undermining and
backstabbing the German people, is a good exanhpiéso The fear factor was equally
evident in the Rwandan context.Nlahimana for example, the ICTR noted:

Through fear-mongering and hate propagak@agurapaved the way for genocide in

Rwanda, whipping the Hutu population into a killifignzy?®®

And of RTLM, the Tribunal noted the following:

In this setting, radio heightened the sense of fearsense of danger and the sense of
urgency giving rise to the need for action by hses?®®

A dominant theme of the messages was that if titedHdid not first kill the Tutsis, the
latter would get them first. The Tribunal noted gresence of “a litany of ethnic

282 5ee paras. 957-969.
23 para. 111037.
24para. 1021.

25 para. 950.

25 para. 1031.

- 68 -



denigration presenting the Tutsi population asrehty evil and calling for the

extermination of the Tutsi aspreventivemeasure ?®’ [emphasis added]

As always, care must be taken to distinguish betvegégtements which really do attack
human beings and those which may be characterssedgeting ideas.

1.7 Intent

As noted above, intent is a prerequisite for crahliability for incitement to both
genocide and hatred. In terms of assessing thefigknocide, intent may be a relevant
factor. Although statements lacking the requisitent for hate speech may in fact have
the effect of promoting hatred, it is very unlikéhat such statements on their own would
create a real risk of genocide. Indeed, often, estatements made with the intent to
incite to hatred would fail to create a real ri§lgenocide. Where intent to incite
genocide is present, however, the messages willdye likely to pose a real risk of
genocide.

The problem with this as a monitoring tool is thatill often be very difficult to assess
the intention behind racist statements. In somes;d®wever, the nature of the
statements may suggest an intention.

27 para. 1036.
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Part IV: Prevention

Prevention of genocide is a very wide topic which,the most part, goes well beyond
the scope of this Study. There are, however, a eamispeech-related preventive
measures which may be taken to address hate sprdc¢hese are canvassed below.
These fall, broadly, into two camps: measures tres$ ‘bad’ speech and positive
measures to promote speech which combats or ceuaigsm. It is taken as a given that
combating racism generally is a preventive meafrrgenocide.

IV.1 Addressing ‘Bad’ Speech

A series of measures can be taken to address spadch, which, as understood here,
ranges from incitement to genocide to hate spemolthier racist speech to speech which
simply tends to perpetuate unfortunate stereotyfiesse include legal measures, more
programmatic efforts in the area of training andlimeself-regulation, and the issue of
banning hate groups.

IV.1.1 Legal Measures

Obviously one legal measure to combat bad speemimgal laws governing hate
speech or incitement to genocide. These have giteaeh discussed extensively in this
Study. One issue which arises in this contextesréhationship between active
prosecution under such laws and prevention. The[LEBmmittee, while recognising
that States may take broader public policy intmaot in deciding whether or not to
prosecute, has noted that the Convention guarantesisbe respected in this process,
thereby limiting States’ discretion not to prosedit It has also often criticised States
for the low rate of successful prosecutions foetsgteectt® and welcomed the active
prosecution theredf®

The Council of Europe Recommendation on Hate Spestthe other hand, takes a
more nuanced approach, calling on States to, “dpvelco-ordinated prosecution policy
based on national guidelines respecting the priesiget out in this recommendatiét”
and calling on the authorities to exercise caferinging cases, taking into account
freedom of expression and the serious interferenttethis right that criminal sanctions
represent®?

288 gee, for exampléilmazDogan v. The Netherlan@®9® September 1988, Communication No. 1/1984;
L.K. v. The Netherlangd46 March 1993, Communication No. 4/1991; &tunad v. Denmark8 May

2000, Communication No. 16/1999.

289 5ee, for example, Concluding Observations on Aliats 14" and 18' Periodic Reports, 14 April 2005,
CERD/C/428/Add.2, para. 15.

290 5ee Concluding Observations on Céte d'lvoird’¢® 14" Periodic Reports, 3 June 2003,
CERDI/C/62/CO/1, para. 5.

291 Recommendation R(97)20 of the Committee of Mimistef the Council of Europe on ‘Hate Speech’, 30
October 1997, Principle 2.

292 principle 5.
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Some academic commentary suggests that the priolerpf hate speech laws is to
establish clear social condemnation of racism grattiian to excise hateful speqmr se
and that the effectiveness of actual prosecutiomg Ine limited® and even
counterproductive as creating mart§tsFurthermore, the risk of unsuccessful
prosecution, which can be very counterproductivié agpears to validate the impugned
speech, must be taken into accotinflso, as Kamatali points out, where prosecutorial
and judicial authorities lack independence, prong#ctive prosecution of speech is at
least as likely to deter anti-racist speech as $gectf®

From the perspective of preventing genocide, ttssvanto this probably lies in the
context. Where independent prosecutorial and jataithorities can be expected to play
a role in combating a genocidal trend through &gtrosecution of speech that
constitutes incitement, this may be an effective/pntive measure. In other contexts,
however, this is not the case and urging activegmotion of speech may be
counterproductive. Unfortunately, it is precisellieve there is a real risk of genocide that
administration of justice authorities tend to laa#tependence.

The criminal law is only one legal means to addhbessspeech and civil law remedies
may also play a role hef&’ In many countries, it is possible to bring a cauiit for
compensation for discrimination, for example in Warkplace, including where this
propagated by means of speech. The importancesdfiéls been recognised by
international bodies. The Council of Europe Hateegiin Recommendation, for example,
calls for greater attention to civil law remedieading to compensation for hate
speecH?® The same Recommendation refers to the possibilipyoviding for a right of
reply and/or retraction for hate speech.

Although all legal measures rely, ultimately, oa tlourts for enforcement, civil law
measures do at least avoid reliance on prosecuautidorities, who may for various
reasons fail to take action on such cases or putsat a biased fashion. Furthermore, the
fact that civil law remedies tend to be less intreslso means that they tend to be less
problematical from the perspective of freedom gfression. At the same time, any such
measures must also pass the test for restrictiofieedom of expression to be legitimate
under international law.

293 Gaudreault-DesBiens, pp. 130-131.

294 Gaudreault-DesBiens, pp. 133-134.

295 The recent acquittal of British National Partydes, Nick Griffin, on charges of hate speech, g@ad
example of this. See note 173.

2% 5ee note 270.

27 ndeed, McGoldrick, D. and O’Donnell, T., “Hateesgth laws: consistency with national and
international human rights law” (1998) 18gal Studiegl53, suggest that the predominant means of
addressing hate speech is through civil remedies pS457.

298 Recommendation R(97)20 of the Committee of Mimsstef the Council of Europe on ‘Hate Speech’, 30
October 1997, Principle 2. See also the Europeannlssion Against Racism and Intolerance’s General
Policy Recommendation N° 7: On National LegislatiorCombat Racism and Racial Discrimination,
adopted 13 December 2002.
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Various administrative measures may be used teeaddacist speech. For example,
many countries have administrative systems foresfing discrimination. Indeed,
several of the cases discussed above are baskd application of measures by
administrative anti-discrimination bodies at théioaal level*® These systems allow for
the application of administrative measures in reaspdo speech that amounts to

discrimination, as well, of course, as other foohdiscrimination®®°

Most States regulate broadcast content througbtstgitcodes of programme content
applied by regulatory bodies and these codes bftee provisions dealing with racially
offensive content. Section 2.3 of the United KingdOffice of Communications
Broadcasting Code of 25 July 2005, for exampldesta

In applying generally accepted standards broadwastast ensure that material
which may cause offence is justified by the con{ege meaning of “context”
below). Such material may include, but is not ledito, offensive language,
violence, sex, sexual violence, humiliation, dissreviolation of human dignity,
discriminatory treatment or language (for exampidh®e grounds of age, disability,
gender, race, religion, beliefs and sexual origamiyt Appropriate information
should also be broadcast where it would assistamag or minimising offence.

Where these bodies lack independence from governmhenapplication of such content
rules can be a serious problem from the perspecfifreedom of expression. Where they
are independent, however, they are generally de¢oneel consistent with the right to
freedom of expressioft-

The European Convention on Transfrontier Televispravides for open sharing of
broadcasting among States Parties as long as progga meet certain minimum
standards, including that they, “respect humanitigand fundamental rights and, in
particular, not: be likely to incite to racial hedr"%

IV.1.2 Non-Legal Measures

These legal measures may be supplemented by a nomten-legal measures. Perhaps
most important among these are self-regulatory oreay media bodies, media outlets
or journalists’ associations to prevent the dissation of harmful speech. In many
countries, media sectors, in particular newspapedsournalists, have formed self-
regulatory bodies to promote professional standandsin some cases to provide the
public with a complaints system for reporting whfalls to meet minimum standards. In
many cases, these standards include rules relatirggporting on matters involving race.

299 See, for exampldRossandDogan

30919 follow the previous example, for racist spegcthe workplace. See, for example, the European
Commission Against Racism and Intolerance’s Gerfeotity Recommendation N° 7: On National
Legislation to Combat Racism and Racial Discrimoratadopted 13 December 2002, para. 6.

%01 There are various rationales for this, including heed to license broadcasters to ensure ordee in
airwaves and the highly intrusive nature of broating. The European Court of Human Rights]ensild,
noted that, “the audiovisual media have often ahmaore immediate and powerful effect than the print
media.” Para. 31. See alsiahimana para. 1031.

802E T.S. 132, adopted 5 May 1989, entered into farbay 1993, Article 7(1).
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The International Federation of Journalists, faaraple, has adoptedieclaration of
Principles on the Conduct of Journalit§ Principle 7 of which states:

The journalist shall be aware of the danger ofriisioation being furthered by the
media, and shall do the utmost to avoid faciligtsuch discrimination based on,
among other things, race, sex, sexual orientatimguage, religion, political or other
opinions, and national or social origins.

Awareness-raising, directed at both the media &palty and the general public, is
another important social means of addressing rapestch. In its General
Recommendation No. 29, focusing on descent-baseshtaCERD called on States
Parties to:

Take measures to raise awareness among mediagoof@s of the nature and
incidence of descent-based discriminati%h.

IV.1.3 Banning Groups

The potential preventive impact of banning hateigsohas been noted above and it
would appear that it was this aspect of these mmeaghat served as the primary rationale
for including them in Article 4(b) of CEREJ° Lerner notes that this was one of the
“most difficult problems in the drafting of the Oaemtion,°® due to the potential

conflict with freedom of association.

In its General Recommendation No. 15, the CERD Citteerecognised that some
States refuse to ban groups before their membeite iracial discrimination and stated
that the article “places a greater burden upon Siates to be vigilant in proceeding
against such organizations at the earliest moriémise organizations, as well as
organized and other propaganda activities, habe teclared illegal and prohibited.
Participation in these organizations is, of itselfpe punished®’ In specific country
observations, the CERD Committee has also instetthe banning of racist groups and
not just the subjection of their members to crirhBanctions, as appropriate. The HRC
has also welcomed efforts to ban groups propagaticigt views'"® Despite this, most

303 Adopted by the Second World Congress of the latisnal Federation of Journalists at Bordeaux on
25-28 April 1954 and amended by the 18th IFJ W@xdhgress in Helsing6r on 2-6 June 1986.

304 General Recommendation 29: Article 1, paragraphtlhe Convention (Descent), 1 November 2002,
para. 20.

395 See Lerner, p. 50.

%%p_ 50,

307 Adopted 23 March 1993, para. 6.

%98 Concluding Observations on Luxemburg'$"11B8" Periodic Reports, 18 April 2005,
CERD/C/LUX/CO/13, para. 15.

399 Concluding Observations on Russia’s Fifth Peridiport, 6 November 2003, CCPR/CO/79/RUS,
para. 20. The Committee did, however, at the s&me éxpress concern about the wide definition of
extremist activity in the relevant law.
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States have not tended to ban groups on the grabatey promote hatred and many
do not even have the legal means in place to d&’so.

It would also appear that, in extreme situatiomgad action may be taken to counter
radio broadcasts and publications inciting to geedn 1998, the UN Security Council
passed Resolution 1161, relating to Rwanda andheiging countries, which,

[u]rges all States and relevant organizations tipeoate in countering radio

broadcasts and publications that incite acts obgiele, hatred and violence in the
H 311

region:

It has been persuasively argued that jamming thiélRBroadcasts would at some point
have been legitimate in the context of the Rwargkocide’™

V.2 Positive Measures

Civil society and, in particular, the media, haveiraportant role to play in combating
racism. While such a role should not be enforcethiay it nevertheless represents an
important social duty for these actors. As thedrspecial mandates for freedom of
expression — the UN Special Rapporteur on Freedddpmion and Expression, the
OSCE Representative on Freedom of the Media an@ &t Special Rapporteur on
Freedom of Expression — have stated:

Media organisations, media enterprises and medikes®— particularly public service
broadcasters — have a moral and social obligationake a positive contribution to the
fight against racism, discrimination, xenophobid artolerancé*?

Public service broadcasters have a particular atiig to promote tolerance and shared
values given that they are publicly owned and fuhde

Giving voice to minorities is also an important wiaycombat racism. Racism is often
based on a portrayal of minority groups as one-dsimmal others who have collective
shortcomings such as stupidity, ignorance, greedhatever. Such distortions are based
on ignorance about these minorities and ensuriaig pnesence in the media, particularly
the broadcast media, is an important way of comigaguch ignorance.

Media diversity in the sense of ensuring minoritgess can be promoted in a number of
ways, including through the broadcast licensing:pss and by providing subsidies to
minority print media. In South Africa, for exampkssticle 2(a) of the Independent
Communications Authority of South Africa Act (ICASAct) states, as one of the three

310 5ee Mahalic and Mahalic, p. 99.

311 Adopted 9 April 1998, para. 5.

312 5ee Metzl, J.F., “Rwandan Genocide and the Intema Law of Radio Jamming” (1997) $dmerican
Journal of International Lav628.

313 Joint Statement on Racism and the Media, 27 Fep@G01.
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objects of the Act, to, “regulate broadcastingia public interest and to ensure fairness

and a diversity of views broadly representing Safiican society”3**

Often public service broadcasters are specificgaltyuired to give voice to minorities, an
appropriate obligation given that, as public bodibey should represent the whole
population. The Canadian Broadcasting Corporafmmexample, is required, among
other things, to “reflect the multicultural and ringlcial nature of Canad&™®

14 Act No. 13 of 2000.

31> Broadcasting Act, S.C. 1991, c. 11, section 3(jiii)(\See also Hungarian Act 1 of 1996 on Radid an
Television Broadcasting, Article 2(26), which reeasi the public broadcaster to carry minority
programming.
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