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HIGH COURT OF AUSTRALIA
BRENNAN CJ,

DAWSON, TOOHEY, GAUDRON, McHUGH, GUMMOW AND KIRBY J

Matter No B8 of 1996
THE WIK PEOPLES APPELLANTS
AND
THE STATE OF QUEENSLAND & ORS RESPONDENTS
Matter No B9 of 1996
THE THAYORRE PEOPLE APPELLANTS
AND
THE STATE OF QUEENSLAND & ORS RESPONDENTS
ORDER
1. Each appeal allowed in part.
2. Set aside the answers given by Drummond J tet@uelB(b), (c) and (d) and Question
1C(b), (c) and (d). Affirm the answers given by m@miond J to Question 1C(a), Question 4
and Question 5.

3. Answer Questions 1B, 1C, 4 and 5 as follows:

Question 1B



" If at any material time Aboriginal title or posssory title existed in respect of the land
demised under the pastoral lease in respect oHtbleoyd River Holding a copy of which is
attached hereto (pastoral lease):

(@) [not pressed]
(b) does the pastoral lease confer rights to execiipossession on the grantee?
If the answer to (a) is 'no’ and the answer toigbyes'

(c) does the creation of the pastoral lease that th@se two characteristics confer on the
grantee rights wholly inconsistent with the coneumtrand continuing exercise of any rights
or interests which might comprise such Aborigiritd tor possessory title of the Wik Peoples
and their predecessors in title which existed betbe New South Wal&onstitutionAct

1855 (Imp) took effect in the Colony of New Soudte®?

(d) did the grant of the pastoral lease necessanguish all incidents of Aboriginal title
or possessory title of the Wik Peoples in respettieland demised under the pastoral
lease?"

Answer

(b) No.

(c) Does not arise.

(d) Strictly does not arise but is properly ansvieio.
Question 1C

" If at any material time Aboriginal title or posssory title existed in respect of the land
demised under the pastoral leases in respect d¥fitehellton Pastoral Holding No 2464 and
the Mitchellton Pastoral Holding No 2540 copiesndfich are attached hereto (Mitchellton
Pastoral Leases):

(a) was either of the Mitchellton Pastoral Leaseljsct to a reservation in favour of the
Thayorre People and their predecessors in titlarof rights or interests which might
comprise such Aboriginal title or possessory titleich existed before the New South Wales
ConstitutionAct 1855 (Imp) took effect in the Colony of Newt&b&Vales?

(b) did either of the Mitchellton Pastoral Leasesfer rights to exclusive possession on the
grantee?

If the answer to (a) is 'no’ and the answer toigbyes'

(c) does the creation of the Mitchellton Pastorabkes that had these two characteristics
confer on the grantee rights wholly inconsisterthvihe concurrent and continuing exercise
of any rights or interests which might comprisetsAboriginal title or possessory title of the
Thayorre People and their predecessors in titlechtexisted before the New South Wales
ConstitutionAct 1855 (Imp) took effect in the Colony of Newt&b&Vales?



(d) did the grant of either of the Mitchellton Paxstl Leases necessarily extinguish all
incidents of Aboriginal title or possessory titlietoe Thayorre People in respect of the land
demised under either of the Mitchellton Pastorahses?"

Answer

(a) No.

(b) No.

(c) Does not arise.

(d) Strictly does not arise but is properly ansvieio.
Question 4

" May any of the claims in paras 48A to 53, 54 &5, 59 to 61, 61A to 64 and 65 to 68 of
the further amended statement of claim [being ctarhalleged breach of fiduciary duty and
failure to accord natural justice] be maintainedaagst the State of Queensland or Comalco
Aluminium Limited notwithstanding the enactmerthefComalco Act, the making of the
Comalco Agreement, the publication in Qeeensland Government Gazeite22 March

1958 pursuant to s 5 of the Comalco Act of the laroation that the agreement authorised by
the Comalco Act was made on 16 December 1957 angr#mt of Special Bauxite Mining
Lease No 17"

Answer
No.
Question 5

" May any of the claims in paras 112 to 116, 11724, 122 to 124, 125 to 127, 128 to 132,
and 141 to 143 of the further amended statemeciaoh [being claims of alleged breach of
fiduciary duty and failure to accord natural justicbe maintained against the State of
Queensland or Aluminium Pechiney Holdings Pty ldtiwthstanding the enactment of the
Aurukun Associates Agreement Act 1975, the maKitigeAurukun Associates Agreement,
the publication in th&Queensland Government Gazeaite¢he proclamation of the making of
the agreement pursuant to the Act and the grafpefcial Bauxite Mining Lease No 97"

Answer
No.

4. The respondents who opposed the orders sougélaition to Question 1B(b), (c) and (d)
pay the costs of the proceedings in this CourhefWik Peoples relating to that question.

5. The respondents who opposed the orders sougélaition to Question 1C(b), (c) and (d)
pay the costs of the proceedings in this



Court of the Thayorre People and the Wik Peoplé&sgirg to that question. The Thayorre
People pay the costs of the proceedings in thigtGduhe respondents relating to Question
1C(a).

6. The Wik Peoples pay the respondents’ costegdrtteedings in this Court relating to
Questions 4 and 5.

7. Remit the matters to the Federal Court with egspo the costs of the proceedings before
Drummond J or otherwise in that Court.

23 December 1996
On appeal from the Federal Court of Australia.
Representation:
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behalf of the Attorney-General for the State oft¥i@ (instructed by R C Beazley, Victorian
Government Solicitor)

R J Meadows, QC, Solicitor-General for the StatéVektern Australia, with C A Wheeler,
QC and K M Pettit intervening on behalf of the Attey-General for the State of Western
Australia (instructed by P A Panegyres, Crown Stolidor Western Australia)

B M Selway, QC, Solicitor-General for the StateSoluth Australia, with E E David
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1. Introduction

In proceedings brought in the Federal Court, thi Péoples and the Thayorre People claim
to be the holders of native title over certain areland in Queensland. Those areas include
or consist of land known as the Holroyd River Hofgland the Mitchellton Pastoral Leases.
In 1915 and 1919, pastoral leases had been grhptée Crown to non-Aboriginal lessees
over the Mitchellton Pastoral Leases pursuaftie Land Aci910 (Q) ("the 1910 Act"). In
1945, under the same Act a pastoral lease haddraated by the Crown to non-Aboriginal
lessees over the Holroyd River Holding. In 1973ythar pastoral lease had been granted over

the same area und€he Land Acll962-1974 (Q) ("the 1962 Acfl)]. The Wik Peoples claim
that their native title was not extinguished by g¢inanting of pastoral leases but constitutes "a



valid and enforceable interest in the land co-exgstvith the interests of the lessees under the
Pastoral Leases and exercisable at all times dtlagontinuation of the Pastoral Leases".
The Thayorre People, who were joined as respondente Wik Peoples' application filed a
cross-claim seeking, inter alia, declarations that:

"On their proper construction and in the eventschliappened the leases which the Crown
granted over the Mitchellton Holding [in] 1915 aagiain [in] 1919 allowed the co-existence
of use for pastoral purposes only by the lessetswge for the purposes of aboriginal title by
the Thayorre people;

Any reversion held by the Crown in respect of thikchkllton leases was held in trust for the
Thayorre people and the exercise by them of thuriginal title over the claimed land; [and]

At all times during the terms of the leases whiol €rown granted over the Mitchellton
Holding ... the Thayorre people were entitled ® timimpaired enjoyment and exercise of
their aboriginal title over the claimed lands."

Without deciding whether the claimants are the éiiaf native title in respect of the land
that had been leased, Drummond J determined adimiorary issug?] the effect of the grant
of the respective pastoral leases upon any natigetten subsisting over the land the subject
of the grant of the pastoral leases. His Honowtssibn on this issue was expressed in the
answers to two questiojs3:

" 1B. If at any material time Aboriginal title oopsessory title existed in respect of the land
demised under the pastoral lease in respect diidh@yd River Holding a copy of which is
attached hereto (pastoral lease):

(a) is the pastoral lease subject to a reservatitevour of the Wik Peoples and their
predecessors in title of any rights or interestgetvimight comprise such Aboriginal title or
possessory title which existed before the New SwvditesConstitutionAct 1855 (Imp) took
effect in the Colony of New South Wales?

(b) does the pastoral lease confer rights to ex@ysossession on the grantee?

If the answer to (a) is 'no’ and the answer tagb)es":

(c) does the creation of the pastoral lease thathese two characteristics confer on the
grantee rights wholly inconsistent with the coneatrand continuing exercise of any rights or
interests which might comprise such Aboriginaktitk possessory title of the Wik Peoples
and their predecessors in title which existed leefoe New South WaléSonstitutionAct

1855 (Imp) took effect in the Colony of New SoutlaMs?

(d) did the grant of the pastoral lease necessaxiiypnguish all incidents of Aboriginal title or
possessory title of the Wik Peoples in respechefland demised under the pastoral lease?”

Question 1B was answered as follows:

"as to question 1B(a): No;



as to question 1B(b): Yes;
as to question 1B(c): Yes;
as to question 1B(d): Yes."

" 1C. If at any material time Aboriginal title oppsessory title existed in respect of the land
demised under the pastoral leases in respect dfliticbellton Pastoral Holding No 2464 and
the Mitchellton Pastoral Holding No 2540 copiesubiich are attached hereto (Mitchellton
Pastoral Leases):

(a) was either of the Mitchellton Pastoral Leasggext to a reservation in favour of the
Thayorre People and their predecessors in titengfrights or interests which might comprise
such Aboriginal title or possessory title whichstgd before the New South Wales
ConstitutionAct 1855 (Imp) took effect in the Colony of New#lo Wales?

(b) did either of the Mitchellton Pastoral Leasesfer rights to exclusive possession on the
grantee?

If the answer to (@) is 'no’ and the answer tagb)es":

(c) does the creation of the Mitchellton Pastorehdes that had these two characteristics
confer on the grantee rights wholly inconsisterthvhie concurrent and continuing exercise
of any rights or interests which might comprisetsAboriginal title or possessory title of the
Thayorre People and their predecessors in titlehvbkisted before the New South Wales
ConstitutionAct 1855 (Imp) took effect in the Colony of New#lo Wales?

(d) did the grant of either of the Mitchellton Rasi Leases necessarily extinguish all
incidents of Aboriginal title or possessory titlietoe Thayorre People in respect of the land
demised under either of the Mitchellton Pastoraldes?"

Question 1C was answered as follows:

"as to question 1C(a): No;

as to question 1C(b): Yes - both did;

as to question 1C(c): Yes;

as to question 1C(d): Yes - the grant of the fifshese leases extinguished Aboriginal title."
The Wik Peoples also claim declarations which emgjé the validity of Special Bauxite
Mining Leases which had been granted by the Statertain mining companies in purported
pursuance of heCommonwealth Aluminiu@orporation Pty Limited Agreement AL957

(Q) and theAurukun Associates Agreement AB75 (Q). Two further questions were decided

by Drummond J as preliminary issues relating te¢helaims. The questions and his Honour's
answers were as follows:

"Question 4



May any of the claims in paragraphs 48A to 53,%88(a), 59 to 61, 61A to 64 and 65 to 68
of the Further Amended Statement of Claim [beiragnas of alleged breach of fiduciary duty
and failure to accord natural justice] be maintdiagainst the State of Queensland or
Comalco Aluminium Limited notwithstanding the ermaent of the Comalco Act, the making
of the Comalco Agreement, the publication in thee€hsland Government Gazette of 22
March 1958 pursuant to s 5 of the Comalco Act efgiloclamation that the Agreement
authorised by the Comalco Act was made on 16 Deeedfb7 and the grant of Special
Bauxite Mining Lease No 1?

Question 4 is answered: No.

Question 5

May any of the claims in paragraphs 112 to 116,tb1121, 122 to 124, 125 to 127, 128 to
132 and 141 to 143 of the Further Amended Statewfe@ltaim [being claims of alleged
breach of fiduciary duty and failure to accord matyustice] be maintained against the State
of Queensland or Aluminium Pechiney Holdings Pty hotwithstanding the enactment of
the Aurukun Associates Agreement Act 1975, the ngabkif the Aurukun Associates
Agreement, the publication in the Queensland Gawent Gazette of the proclamation of the
making of the Agreement pursuant to the Act andytiaat of Special Bauxite Mining Lease
No 9?

Question 5 is answered: No."
The Wik and the Thayorre Peoples appealed to the&ClBurt of the Federal Court. The

appeal was removed into this Court pursuast40(1)of theJudiciary Act1903(Cth). Itis
convenient first to refer to the issues arisingrfrihie grant of the pastoral leases.

2. The content of the pastoral leases

The first Mitchellton lease, issued under the 18&0in 1915, was forfeited for non-payment
of rent in 1918. The second lease, issued under@h@ Act in 1919, was surrendered in

1921. Possession was not taken by the lessees eittimrlease. Since 12 January 1922 the
land has been reserved for the benefit of Aborgymeheld for and on their behalf. The first
Holroyd lease, issued under the 1910 Act in 1944 surrendered in 1973. The second lease,
issued under the 1962 Act, is for a term of 30 yéam 1 January 1974. None of the leases
contained an express reservation in favour of Ajwal people. The power to issue leases
under the 1910 Act was vested in the Governor ianCii4] by s 6:

" (1) Subject to this Act, the Governor in Cournidy, in the name of His Majesty, grant in
fee-simple, or demise for a term of years, any @réamd within Queensland.

(2) The grant or lease shall be made subject tb segervations and conditions as are
authorised or prescribed by this Act or any othet, And shall be made in the prescribed
form, and being so made shall be valid and effét¢tueonvey to and vest in the person
therein named the land therein described for theesr interest therein stated.

(3) The rights of the Crown in gold and other maigrand the reservations with respect to
the same which are to be contained in all Crowntgrand leases, are declared and prescribed
in The Mining on Private Land Act @B09.’



(4) In addition to any reservation authorised @spribed by this Act or any other Act in any
grant or lease made after the commencement oAtitjighere may be reserved for any public
purposes, whether specified or not, a part ofdhe comprised therein of an area to be
specified, but without specifying the part of thed so reserved. And it is hereby declared
that all such reservations in all grants and leasade before the commencement of this Act
are valid to all intents and purposes.”

Similar provisions are contained in s 6 of the 1962, except that the sub-section dealing
with the Crown's mineral rights is extended to e¢dhe rights in petroleum declared and
prescribed inrhe Petroleum Act$923to 1958 (Q). "Crown land" was defined by s 4 of the
1910 Act as follows:

"All land in Queensland, except land which is, iee time being -
(a) Lawfully granted or contracted to be grantetemsimple by the Crown; or
(b) Reserved for or dedicated to public purposes; o

(c) Subject to any lease or license lawfully grdrttg the Crown: Provided that land held
under an occupation license shall be deemed taderCand".

An identical definition of the term appeared in efihe 1962 Act.

The leases issued under the 1910 Act recited hieaieispective lessees were "entitled to a
Lease of the Land described in the Schedule endars¢hese Presents for the term, and at
the yearly rent, hereinafter mentioned, and witidar, and subject to the conditions,
stipulations, reservations, and provisoes in tle Aat, and hereinafter contained".

In consideration of the premises and the rentCitwevn did "DEMISE AND LEASE unto the
said [lessee] (hereinafter with their Successotglendesignated 'the Lessee') and their lawful
assigns, ALL THAT portion of Land situated in [namiedistrict] ... to hold unto the Lessee
and their lawful assigns, for pastoral purposey,dof and during the term of [number of
years] ... subject to the conditions and provisond2art Ill, Division | of the said Act, and to
all other rights, powers, privileges, terms, coiodi$, provisions, exceptions, restrictions,
reservations, and provisoes referred to ... the. said Act, andrheMining on Private Land
Actof 1909™. In addition to the reservationslihe Mining on Private Land Adhe second
Mitchellton lease included reservations un@lee Petroleum Acbf 1915. Both Holroyd
leases included reservations un@leePetroleum Acof 1923 (as amended) and the second
Holroyd lease included reservations underiteing Act1968-1974.

The second Holroyd lease is not expressed to beetirfor pastoral purposes only" but
otherwise is in similar terms although granted uride 1962 Act. It contains further express
conditions requiring the lessees to erect a mafsagsidence and effect other improvements
on the land (including fencing the land) within &ays. Although question 1B relates to the
operation and effect of the second Holroyd ledse)and title history of both of the parcels of
land in question in these proceedings must takeust®f the operation and effect of the
leases issued under the 1910 Act. For reasonsvithajppear, it is not necessary to examine
the effect of the 1962 Act and the second Holre@asé issued under that Act upon native
title. It is sufficient to note that, in all matatirespects, the operation and effect on natilee tit
(if any then subsisted) of the pastoral lease tssugler the 1962 Act would be the same as



the operation and effect on native title of thetpis leases issued under the 1910 Act.
Hereafter, the references to particular sectioagathe sections in the 1910 Act.

Each lease contained reservations with respebet@€town’s mineral rights and a
reservatiofb] in these terms:

"WE DO FURTHER RESERVE the right of any person dalghorised in that behalf by the
Governor of Our said State in Council at all tinego upon the said Land, or any part
thereof, for any purpose whatsoever, or to makesamyey, inspection, or examination of the
same."

The leases under the 1910 Act were issued "pursodtdrt Ill, Division I" of that Act and
were expressed to be subject to "the conditiongamdsoes of Part Ill, Division I". That
Division provided for the Minister by notificatido declare any Crown land to be open for
pastoral lease and to specify "the areas to bededése term of the lease ... and the rent per
square mile during the teri@]. Applications for a pastoral lease were lodgedhaitand

agent and, when issued to a successful applicamimenced "on the quarter day next
ensuing after the date of acceptance of his agjicé7]. The term of a lease was divided
into 10-year periods, the rent for periods afterfilst being fixed by the Land Co(8i.

Every lease was subject to the condition that ixesée shall, during the term, pay an annual
rent at the rate for the time being prescrijgd"

The submissions on behalf of the Wik Peoples (thle 3Wbmission) and the Thayorre People
(the Thayorre submission) are directed to establistwo basic points: that the pastoral
lessees did not acquire a right to exclusive pesse®f the land the subject of the leases and,
even if they did, it is not the right to exclusipessession that extinguished native title but
only the exercise of that right to exclude the leotdof native title. These basic points were
supplemented by two subsidiary arguments, namudy,native title was not extinguished but
merely suspended during the term of a lease andh®@&rown held any reversion as a
fiduciary for the holders of native title. In addit submissions were made specific to the
claims made against the mining companies.

The submissions made by the Wik and Thayorre Peapdee supported by some respondents
and opposed by others. Leave to intervene waseagtamthout objection to the States of
Victoria, Western Australia and South Australiag tthorthern Territory and (this being an
exceptional case) to certain Aboriginal Land Colsnand representatives of certain other
Aboriginal Peoples. The principal issues in theecasre raised by the Wik and Thayorre
Peoples on the one hand and by the State of Queehsh the other. These issues were
addressed by other parties and interveners bull ib&convenient to refer chiefly to those
parties' submissions as the source of the submissgiahe following discussion.

3. The rights of a lessee under the pastoral leases

The Wik and Thayorre submissions first point toegnitude of the area of the land the
subject of the leases and its capacity to pernmteoent use by Aboriginal inhabitants and
pastoral lessees as indications that the lessaesnweintended to acquire a right to
possession exclusive of the Aboriginal inhabitafite Holroyd River Holding was 1,119
square miles in area; the Mitchellton Lease wassfRare miles in area. If the granting of the
leases were intended to exclude the Aboriginalbithats who had been the traditional
inhabitants of these areas, it is submitted thagtlanting of the leases would have been



"truly barbarian”, for the Aboriginal inhabitantould thereby have become trespassers on
their traditional land.

The quoted phrase is taken from my judgmemiabo v Queensland [No P0] (hereafter
Mabo [No 2] where it was used in reference to a possibletoarigon of a statutory
provisiori11] which made it an offence for a person to be fomnaccupation of Crown land,
not being a lessee or licensee. To construe spcbvasion as applying to Aboriginal
inhabitants would have left them practically withanywhere in the country to live and, on
that account, would have been "truly barbarian'e Térm "person” in the statute was read
down so as not to include traditional Aboriginatopiers. The question that arises as to the
operation of a pastoral lease is different. Thastjon is whether the pastoral lessee acquires
a right to exclusive possession of the area of thedsubject of the lease. If the pastoral lessee
acquires a right to exclusive possession, it do¢$allow that the Aboriginal inhabitants are
necessarily turned into trespassers. It would earboffence to be found in occupation of
land subject to a pastoral lease. A pastoral lesge® took no steps during the term of the
lease to exclude known Aboriginal inhabitants fritve leased land, must be taken to have
consented to their presence on the land. But éxercise of a right to exclusive possession,
the Aboriginal inhabitants were excluded by theées the exclusion would be an example of
events referred to iMabo [No 2]12]: "Aborigines were dispossessed of their land pdrge
parcel, to make way for expanding colonial settletfj@3]. That was the consequence of the
exercise of the Crown's power to confer on theralcsettlers an authority or purported
authority to exclude Aboriginal inhabitants fronetparcels of land granted to the settlers by
the Crown. But the adversely discriminatory treattreiffered by the holders of native title is
not now in issue; what is in issue is the legadefbf the Crown's grant of pastoral leases
over land that was or might have been the subjecaive title.

The construction of the 1910 Act or the effect ¢dase issued under Pt Il Div | of that Act is
not to be ascertained by reference to whether teyadsessee in fact excluded Aboriginal
inhabitants from the land. It must be ascertainedeference to the language used in the Act
and reflected in the instrument of lease. If, artiiie construction, a pastoral lease under the
Act conferred on the lessee a right to exclusivespssion, that right is not to be qualified by
the presence on the leased land of the traditidbatiginal inhabitants at the time when the
lease was granted or by their continued presermredh after the lease was granted.

A number of arguments were put that the 1910 Adttae leases granted thereunder did not
confer exclusive possession on the Crown lessass, the Wik submission contends that the
statutory procedure for removing persons in unlhwéeupation of a pastoral lease showed
that the person in or entitled to possession ofdased land was not the lessee but the Crown.
And, if that be so, the lease must be construetasore than a licence. Section 204 of the
1910 Act read as follows:

" Any Commissioner or officer authorised in thahbk by the Minister who has reason to
believe that any person is in unlawful occupatibamy Crown land or any reserve, or is in
possession of any Crown land under colour of aagdeor license that has become forfeited,
may make complaint before justices, who shall laear determine the matter in a summary
way, and, on being satisfied of the truth of thenptaint, shall issue their warrant, addressed
to the Commissioner or to such authorised offieedo@ny police constable, requiring him
forthwith to remove such person from such land, tartédike possession of the same on behalf
of the Crown; and the person to whom the warraatidressed shall forthwith carry the same
into execution.



A lessee or his manager or a licensee of any laomd the Crown may in like manner make a
complaint against any person in unlawful occupatibany part of the land comprised in the
lease or license, and the like proceedings shadetipon be had."

The successor to s 204 of the 1910 Act, namely3so8the 1962 Act, extended the range of
applicants for a warrant to licensees and perspachasing any land from the Crown". A
person in either of these categories may not haighaito exclusive possession.

These sections are drafted without much recogndfdhe different interests of the Crown,
Crown lessees and licensees and purchasers, hutifhese of these provisions is clear
enough. It is not to eject a person in possesfoorhe person to be removed might not have
been in possession but merely in "unlawful occupétiThe purpose is to procure the
removal of a person who has no right to remainhenand. The taking of possession under
the warrant was the step which restored to thei@oylparty the full enjoyment of the party's
interest that had been impaired by the presentigegberson removed. Absent this statutory
procedure, a pastoral lessee could secure thergatbf a person having no right to be or to
remain on the land only by bringing civil proceeghrin the Supreme Co(ttl]. The Wik
submission says that "the like proceedings" todmkdn an application by a person in one of
the categories mentioned in the last paragrap26#swvould lead to the issue of a warrant "to
take possession ... on behalf of the Crown". Tioeegfso the argument runs, the Crown must
be the party in possession. That would be a bizametruction.

The section assumes that a person may be in passessier colour of a forfeited lease or
licence. If a forfeited lease or licence can creat®lour of possession, an existing pastoral
lease must be taken - for the purpose of the seatiteast - to confer a right to possession.
And, if a lessee who applies for a warrant is isg@ssion, it could not have been intended
that the issue of a warrant should result in teede's dispossession. The "like proceedings”
must mean that the warrant of removal issues iadawef the applicant for the warrant who
has demonstrated his title to relief in the samg asit issues in favour of the Crown when
an application is made by or on behalf of the Crofvprovision corresponding with the last
paragraph of s 204 was introduced in a statutaegguessor of s 204 in 1§69], perhaps to
avoid the necessity for litigation between adjogniandholders in the Supreme Court as had
occurred inMcGavin v McMastem the year before. There is no substance inubengssion
based on s 204.

Next, both the Wik and the Thayorre submissionsgaasome reliance on the reservation in
the lease of the Crown's right to nominate anygrets enter upon the land for any purpose
and at any time to show that the pastoral lesstedati acquire a right to exclusive possession.
That reservation, together with certain statutavsiong16] authorising access to land the
subject of a pastoral lease and the restrictiooepldy the leases (other than the second
Holroyd lease) on the use of the land "for pastptaeipboses only”, are said to negative a
legislative intention to confer a right to exclusipossession on the pastoral lessees. The
reservation, far from implying that the lease did confer a right to exclusive possession,
implies that, without the reservation, the lesseeld have been entitled to refuse entry to any
persol?]. The reservation was not a reservation from thatgof a third party interest in the
land but a reservation to the Governor in Counfcd power to authorise a third party to enter.
Similarly, the statutory provisions conferred auttyoto enter on leased land when such entry
would otherwise have been in breach of the righte@lessee. And the restriction on use of
the land was consistent with a lessee's right ttusie possession.



In Goldsworthy Mining Ltd v Federal Commissioner okd@on18], a dredging lease issued
under the_Land Act1933-1965 (WA) over a portion of the seabed coetiseveral
reservations which restricted the use to whichdigraised premises could be put by the
lessees, permitted the Crown and others to uspamf the demised premises for
navigation, and imposed on the lessees obligabbas important kind (including consenting
to the grant of easements or rights over the dehpsemises). Mason J held that those
provisions were consistent with the lessees' tiglixclusive possession. "Indeed", his
Honour saiflL9], "the provisions assume the existence of that'tigtnd, in Glenwood
Lumber Company v Phillip80], the Privy Council said:

"If the effect of the instrument is to give the vt an exclusive right of occupation of the
land, though subject to certain reservations @r testriction of the purposes for which it may
be used, it is in law a demise of the land itself."

If, as a matter of construction, it is right to ¢hdhat the right to exclusive possession was
conferred on a pastoral lessee, the statutory gions that authorised entry onto leased land
for a variety of purposes were qualifications atthght but they did not destroy it. They
merely limited the enjoyment of that right to theemnt that the particular statute prescribed.
For example, s 205 which authorised the depastwfis¢ock other than sheep along stock
routes traversing pastoral leases was simply wipatrported to be: a statutory exception to
the right which, as an incident of the right toleso/e possession, the lessee would otherwise
have had to exclude the stock and the personsdritie stocj2l].

However, there are certain statutory provisionsciiauthorised the suspension or
termination of a lessee's right to exclusive passes The clearest example was the statutory
power to resume for particular purposes a portidaral subject to a pastoral lease. That
power, contained in Pt VI Div VI of the 1910 Aciddot deny that the land resumed was in
the exclusive possession of the lessee prior toahigmption. Another example is found in
ThePetroleum Acbf 1923 (Q). Assuming the power to grant a petroléesse under that Act
extended to the grant of a petroleum lease ovévaia land" (which included pastoral
leasehold®2]), it may be that the petroleum lease conferragtd to exclusive possession

on the petroleum lessee that suspended the rigixcdasive possession otherwise exercisable
by a pastoral lessg3]. But that is not to say that the pastoral lessetgsest in land the
subject of a pastoral lease was altered by the masgence of a power to grant a petroleum
(or other mining) lease over the same land. Thelpros of mining leases over land already
leased by the Crown arise precisely because therChas already disposed of the leasehold
estate in the land.

It remains a question of construction whether agraklease issued pursuant to Pt Il Div | of
the 1910 Act confers on the lessee a right to exabupossession. That question is to be
determined by reference to the terms of the leadeofthe Act under which it was issued. It
IS not a necessary consequence of the descrigtithie anstruments issued pursuant to Pt 11l
Div | of the 1910 Act as leases that they confermetyht of exclusive possession on the
lessee. The question whether the lessees acquiigiat &0 exclusive possession does not
depend on what the parties called the instrumecg@xn so far as their description of the
instrument indicates the rights which it confers.thAe Privy Council observed @glenwood
Lumber Company v Phillipg4], it is not a question of words but of substandwusl their
Lordships held irD'Keefe v Malon@5] that an exclusive and transferable licence to pgcu
land for a defined period is in truth a lease. Gaaely, a true lease confers on the lessee a



right to exclusive possession, albeit that righgmhibe subject to particular reservations or
exceptiong26]. In Radaich v Smif27] Windeyer J said:

"Whether the transaction creates a lease or ackcdapends upon intention, only in the sense
that it depends upon the nature of the right whikehparties intend the person entering upon
the land shall have in relation to the land. WhHesythave put their transaction in writing this
intention is to be ascertained by seeing wimedccordance with ordinary principles of
interpretation are the rights that the instrument creates.déévrights be the rights of a
tenant, it does not avail either party to say ghnancy was not intended. And conversely if
a man be given only the rights of a licensee, @sdoot matter that he be called a tenant; he is
a licensee. What then is the fundamental right whitenant has that distinguishes his
position from that of a licensee? Itan interest in landas distinct from a personal permission
to enter the land and use it for some stipulategdqse or purposes. And how is it to be
ascertained whether such an interest in land haexs gigen? By seeing whether the grantee
was given degal right of exclusive possessionthe land for a term or from year to year or
for a life or lives. If he was, he is a tenant. Arelcannot be other than a tenant, because a
legal right of exclusive possession is a tenancltha creation of such a right is a demise. To
say that a man who has, by agreement with a lashddoright of exclusive possession of land
for a term is not a tenant is simply to contrathet first proposition by the second.” (Some
emphasis added.)

Although it is the substance of the rights confémead not the description of the instrument
conferring them which is the ultimate touchstonedetermining whether a lease has been
granted, the ordinary rules of interpretation regtinat, in the absence of any contrary
indication, the use in a statute of a term thatdwagiired a technical legal meaning is taken
prima facie to bear that meanj@§]. Under the 1910 Act, the power to grant a pasieese
was a power to "demise for a term of yegi8]; a "lease" was declared to be effectual to vest
"the estate or interest therein staf@af; a pastoral lease was granted for a {8
commencing on a quarter dag] in respect of a specified area of |&81&]; there was an
obligation to pay the ref#4]; provision was made for a "surrender” of a I¢&Seand for
forfeiturg 36] and, on forfeiture, the land reverted to His Mjesd could have been dealt
with again under the A@7]. This is the language of lease.

In American Dairy Queen (Q'ld) Pty Ltd v Blue Rio Btgl[38] | observed in reference to the
similar provisions of the 1962 Act:

"By adopting the terminology of leasehold interggte Parliament must be taken to have
intended that the interests of a lessee, transferedggagee or sublessee are those of a lessee,
transferee, mortgagee or sublessee at common ladified by the relevant provisions of the
Act. The incidents of those interests are the mwid of corresponding interests at common
law modified by the relevant provisions of the Act.

This is the long-established and hitherto acceppgtoach to the operation of Crown Lands
legislation in Australia. IAttorney-General of Victoria v EttershgdBR], the opinion of the
Privy Council defined the effect of a "lease" isswmder the Land Acts in force in Victoria:

"What the Act of 1862 authorizes and prescribatécase of a selector, is that he shall
receive 'a lease,’ and by sect 22 such lease@tain 'the usual covenant for payment of
rent, and a condition for re-entry on non-payméetéof.' When, therefore, the statute
authorizes a lease with these usual and well uta&tgprovisions, it is reasonable to suppose



that the Legislature intended that it should opeeat a contract of the like nature made
between private persons.”

The statutes of the Australian colonies regulativegalienation of interests in unalienated
land have been construed as controlling the Crogapsacity to contract for the alienation of
interests and the Crown's capacity to grant intefiessuch land. The principle applicable in
New South Wales as in other Australian colonies thasthe Crown was "only authorized to
dispose of Crown lands in accordance with the gioxs of the Crown Lands Ac{d0]. In
Cudgen Rutile (No 2) Ltd v Ch@lid] Lord Wilberforce said:

" As a starting point, their Lordships accept db/festablished the proposition that, in
Queensland, as in other states of the Commonwebhlstralia, the Crown cannot contract
for the disposal of any interest in Crown landsesslunder and in accordance with power to
that effect conferred by statute. In Queenslandebel basis for this power, and for the
limitations upon it, is to be found in ti@@nstitutionAct of 1867, of which section 30

provides for the making of laws regulating the skdtting, disposal and occupation of the
waste lands of the Crown, and section 40 veststimeagement and control of the waste lands
of the Crown in the legislature.”

lllustrative of this view is the judgment of Isaaks1O'Keefe v Williamgl2], where his
Honour repeated a view he had eali8f expressed:

"It may fairly be said that the whole frame of theown Lands Acshows that the legislature
has merely enacted the method and conditions upchwhe Crown may contract for the
disposal of its interest in the public lands." Ahdt involves the position that the Crown may
contract to give a lease, and may contract byseldacannot contract either for or by a lease
in any terms contrary to the Statute; and whereStaéute declares what rights the lease when
granted shall confer, in other words declaresgsl effect, the Crown when granting such a
lease grants those rights."

The use of well understood conveyancing termsatuss authorising the disposition of
interests in unalienable land was taken to impgwtinterests and rights ordinarily attributed
to those ternig4]. The substantive rights conferred on a Crown esse equated with the
rights of a lessee under a lease at common lawegtavithin the confines of the empowering
statute. The substantive rights of a Crown ledseg include the right of exclusive
possession. IGoldsworthy Mining Ltd v Federal Commissioner okd#on45], Mason J

held "the language of lease" to indicate an agreeimethe Crown to give the lessee the right
of exclusive possession.

However, there is a passage in a judgment of IshatBavies v Littlejohf¥6] in which his
Honour speaks of conditional purchases undeCtlosvn Lands Consolidation A@913
(NSW) not as contracts but as creatures of statlgesaid of the Act:

"It creates them, shapes them, states their cleistats, fixes the mutual obligation of the
Crown and the purchaser, and provides for the nroddich they shall cease to exist, either
by becoming unconditional purchases or by termomegn route ... Whatever estates,
interests or other rights are created by the Cnowst owe their origin and existence to the
provisions of the statute. In other words, theysaa¢utory or legal estates, interests and
rights. They are not and cannot be equitable,ish@wing their existence to some doctrine or
principle of equity."



His Honour's approach was followed by the Full Gafithe Supreme Court of Victoria in

re Brady47] in defining the right to a grant in fee simple pessed by a Crown lessee who
had complied with the conditions of the lease aad entitled to the grant on payment of a
specified amount. Both of these cases were conde¢ondistinguish between a statutory right
to acquire the fee and an ordinary contract of satker which the respective rights of vendor
and purchaser are affected by equitable princifteBavies v Littlejohnlsaacs J was
concerned to demonstrate that the Crown had noovisiden on the unpaid price of land held
on conditional purchase. As the purchaser undenditonal purchase (unlike a purchaser
under an ordinary contract for the sale of lanadjured no interest in the land until the
statutory conditions were fulfilled, the Crown (ikel a vendor under an ordinary contract for
the sale of land) parted with no interest. Accogtiinthere was no occasion for equity to
protect the Crown by a vendor's lien for the unpmsthnce of the purchase price. The scheme
for conditionally purchasing land was statutory #mete was "no room for equity to intervene
and modify the nature of a conditional purchasBatiament has shaped[#8]. Of course

the conditions which entitle a person to the gadrat freehold estate under a conditional
purchase are prescribed by statatm) constathat a lease issued by the Crown in exercise of
its statutory powers is not truly a lease confeyrior in accordance with the statute
conveying, a leasehold estate.

The reasoning iDavies v Littlejohrcasts no doubt on the orthodox characterisatidecaes

at common law of leases issued by the Crown undawvCLands legislatiorAttorney-

General of Victoria v Ettershafdd] makes the distinction between a lease contragtuall
binding on the Crown though issued in accordantk thie statute and a purely statutory right
to acquire the fee that is conferred on a lessee:

"It was said that the right to the grant of the iess not given by contract but by statute. It is
true that the right is created by the statutejtiatconferred upon the holder of a lease, and
accrues to him by reason of such lease, and oy ppyment of the full rent agreed to be
paid under it. It is a statutory right annexedhe flease, and an implied term of the contract,
and therefore may be properly said to be foundednohto arise out of it."

This passage was cited by Isaacs Q'iKeefe v William&0].

The Court of Appeal of New South Walesvimister for Lands and Forests v
McPhersoifb1] was right to viewDavies v LittlejohrandO'Keefe v Williamsas cases dealing
with distinct subjects. Mahoney JA sgid]:

"1 do not think that the principles adopteddavies v Littlejohrare inconsistent with those
adopted iM'Keefe v Williamsin O'Keefe v Williamsthe court was concerned with the
implications to be drawn from or in the contexiaafansaction under which a right of
occupation amounting to a lease had actually bemmted. It was held not inconsistent with
the statutory nature or origin of that right th#ter rights should be implied. Davies v
Littlejohn, the court was concerned with the nature of ameagent to buy Crown lands
which had not yet resulted in the creation of enter estate: the issue was whether the
agreement which existed provided the basis focthation of the equitable lien."

Kirby P, after referring to both cases, $aij:

"In the case of an interest called a 'lease’, lorayvn to the law, the mere fact that it also
exists under a statute will not confine its incitdeexclusively to those contained in the



statute. On the face of things, the general lawasas it is not inconsistent with the statute,
will continue to operate.”

| respectfully agree. IDavies v Littlejohnlsaacs J simply followed the principle establghe
by Attorney-General of Victoria v Ettersharikdeed, he did not think it necessary to refer to
Attorney-General of Victoria v Ettershankto either of th®'Keefe v Williamsppeals in
which he had cited that cd5é]. Whatever may be said of conditional purchas€yoavn

lease issued under s 6(1) of the 1910 Act wastafeeto convey and vest "the land therein
described for the estate or interest therein steiBd The lessee acquired more than a bundle
of statutory rights: the lessee acquired a leasebstiate.

Although the 1910 Act did not expressly confer ddrawn lessee the right to exclusive
possession - a circumstance on which the Thayabmission places particular emphasis -
that right is the leading characteristic of a |éaée estate, distinguishing the lease from a
licence, as Lord Templeman pointed ouSineet v Mountforié6]. If the 1910 Act intended
the lease to confer no more than the rights expdelsg the Act, there would have been little
point in distinguishing between leases and licend@sh share many statutory features. Yet
the distinction is clearly made. | see no basiaswiently with authority, for denying to
lessees holding under Crown leases issued undé®tAct (or under the 1962 Act) the
right of exclusive possession characteristic afaséhold estate.

Notwithstanding the language of lease that is faarfabth Pt Il Div | of the 1910 Act and

the instruments of lease of the subject landsTtiay/orre submission characterises a pastoral
lease as a mere profit a prendre - an interesieitaind which authorises the pastoralist to
enter on the land of another (presumably on the tdrthe holders of native title) for the sole
purpose of grazing stock. That view of a pasta@até was rejected by the Colonial Land and
Emigration Office in April 184%7] and, in 1870, the Full Court of the Supreme Cotirt
Queensland held@8] that a pastoral lessee had an "exclusive rigtitedand". After the
enactment of the 1910 Act, the Full Court held thatCrown and its lessees were in the same
position, subject to statute, as a landlord andrteat common laj&9]. A pastoral lease

under Regulations pursuant to thestralian Waste Lands A{limp)[60] by which the Crown
purported to "demise and lease" to a lessee alpzriznd in Western Australia was said by
Griffith CJ inMoore and Scroope v The State of Weskarstralig61] to create "an estate in
the land which could not be diminished by the Crdayimeans of any disposition of the land
inconsistent with the continuance of the estatersated” subject, however, to a reservation
which - in that case - empowered the Crown totkellland demised. It has never hitherto
been doubted that a Crown lease conferred an estatdessee taking possession under the
leas¢62]. Although the Thayorre submission that the depasjlof stock can be made the
subject of a profit a prendre is correct, it doesfollow that the right to depasture stock
conferred by a pastoral lease is a mere profieagnre.

In Falklands Islands Co v The Qu¢é8] the Privy Council considered an instrument
described as a licence "to depasture stock on A@6s [of the Falkland Islands], the limits
of which were strictly defined in the instrumerdr & term of twenty years, in consideration
of an annual rent of [sterling]10". The instrumeahtained a reservation "securing to the
Crown the right of re-entering on the lands for pluepose of making roads, canals, and other
works of public utility, the right to cut timberpd to search for and carry away stones or
other materials which might be required for makoandkeeping such works in repair, and also
reserving to the Crown all mines of gold, silveeg@ous metals, and coal, with full liberty to



search for and carry away the saffié]. Their Lordships classified the instrument asasdée
expressing the opinion théb] -

"though this is entitled a licence to depasturelstd is in law a demise of the land therein
contained, to which the ordinary rights of a lessgach, and consequently, that the land
thereby demised, subject to the rights of the Cramnah the performance of the conditions
contained in the licence, belong to the Falklamahids Company as their exclusive property
during the period of the lease."”

If the pastoral leases in the present case codf@wanore than a profit a prendre, it would be
necessary to attribute ownership of the land tatmvn from whom the postulated profit a
prendre was derived. But if the "licence” in thékkand Islands case conferred "exclusive
property" rights on the lessee, a fortiori, thetpesd leases in the present case must be
classified as true leases conferring a right tduskee possession on the pastoral lessee.

In order to rebut this conclusion, the Thayorrersigision (and perhaps the Wik
submissiof66]) contends for a presumption against the Crowiténding to derogate from
native title and for a construction of s 6 of tf.Q Act and of the pastoral leases granted
thereunder that would leave native title subsistirige submission points to the difference in
the position of the holders of native title who aegd to be vulnerable and the position of the
Governor in Council who is said to have the dominower to alienate interests in land
subject to native title. That difference is saidjtee rise to a fiduciary duty owed by the
Crown to the holders of native title which, if ldgrstand the submission correctly, creates a
presumption that the legislature did not intendxbnguish native title and that, by reason of
that presumption, the grant of a pastoral leasendicxtinguish native title.

To compare the relative positions of the Crown #redholders of native title is not to show
the existence of any relevant fiduciary duty. Eifehere were some fiduciary relationship, it
could not affect the interpretation to be placedd@of the 1910 AgB7]. Indeed, the
proposition that the Crown is under a fiduciaryydiat the holders of native title to advance,
protect or safeguard their interests while aliergatheir land is self-contradictory. The
sovereign power of alienation was antipatheticedafeguarding of the holders of native
title. In conferring the power of alienation, Parfient imposed no guidelines to be observed
in its exercise. The power was to be exerciseti@ssbvernor in Council saw fit. At the time
when the 1910 Act conferred the power of alienatinrthe Governor in Council, native title
was not recognised by the courts. The power wasaraditioned on the safeguarding or even
the considering of the interests of those who wow@ be recognised as the holders of native
title.

In the case of the Holroyd River Holding, the peaittessee went into actual possession of
the land but in the case of the Mitchellton Leasesessee ever went into actual possession.
At common law, a lessee who had not entered inssgssion had an interest known as
interesse terminivhich carried a right to en{é8] and to maintain an action for ejectrén{
but not an action for tresp&g6]. And, as the lessee acquired no estate in thepaodto

taking possession, no reversion expectant on tharnation of the leasehold interest arose
until possession was takei]. The landlord's estate remained unaffected uosispssion

was taken by the tenant.

However, s 6(2) of the 1910 Act provided, intenathat "[t]he grant or lease ... shall be made
in the prescribed form, and being so made shalilid and effectual to convey to and vest in



the person therein named the land therein descfdrdtie estate or interest therein stated".
Whatever be the position in other States, in QUaadss 6(2) vested in the named lessee the
estate or interest conferred by the instrumen¢asé when the instrument was "so made",
that is, "made in the prescribed foff2]. True it is that the sub-section was concernet wit
the form of the instrument, but that is not suipgsvhen the issue of the lease is merely the
Crown's response to the lessee's application liesse of an area which the Minister has
declared open for pastoral lep&s]. It follows that on the grant of a pastoral leasder the
1910 Act, the pastoral lessee was, in point of laypossession of the land demised,
irrespective of the lessee actually going into pss®n of the land. It follows that, in point of
law, the lessees of the Mitchellton Leases wetbérsame position as a lessee at common
law who entered into possession forthwith on tleting of the lease. In my opinion, the
lessees under each pastoral lease had possesgiarright to exclusive possession at the
latest from the moment when the lease was issuedl, f&r reasons presently to be stated, the
Crown had the reversion expectant on the terminaifdhe lease.

4. Inconsistency between a lessee's rights andotminued right

to enjoy native title

The Wik and Thayorre submissions then raise tlegioisd basic point, namely, whether
extinguishment of native title is effected by mereonsistency between the continued right of
indigenous inhabitants at common law to the enjayroénative title and the pastoral lessee's
right to exclusive possession created or confgureduant to the 1910 Act or whether it is a
practical inconsistency between the exercise afd@hrespective bundles of rights that can
alone extinguish native title. These submissiomgaraded for the latter view for the reason, it
was submitted, that extinguishment required prdaf dear and plain intention to extinguish
native title.

As | held inMabo [No 2], native title "has its origin in and is given @sntent by the

traditional laws acknowledged by and the traditiastoms observed by the indigenous
inhabitants of a territory74]. Those rights, although ascertained by referemt¢editional

laws and customs are enforceable as common lawsrighat is what is meant when it is said
that native title is recognised by the common[i&. Unless traditional law or custom so
requires, native title does not require any conducthe part of any person to complete it, nor
does it depend for its existence on any legislagxecutive or judicial declaration. The
strength of native title is that it is enforceablethe ordinary courts. Its weakness is that it is
not an estate held from the Crown nor is it pra&eédity the common law as Crown tenures are
protected against impairment by subsequent CroantgNative title is liable to be
extinguished by laws enacted by, or with the authoff, the legislature or by the act of the
executive in exercise of powers conferred uppib]t Such laws or acts may be of three
kinds: (i) laws or acts which simply extinguishimattitle; (ii) laws or acts which create rights
in third parties in respect of a parcel of landjeabto native title which are inconsistent with
the continued right to enjoy native title; and)(iaws or acts by which the Crown acquires
full beneficial ownership of land previously sulijéz native title.

A law or executive act which, though it createsigbts inconsistent with native title, is said
to have the purpose of extinguishing native tdl@ees not have that effect "unless there be a
clear and plain intention to do $67]. Such an intention is not to be collected by enguito
the state of mind of the legislators or of the exize officer but from the words of the



relevant law or from the nature of the executivieaaxd of the power supporting it. The test of
intention to extinguish is an objective test.

A law or executive act which creates rights indtparties inconsistent with a continued right
to enjoy native title extinguishes native titleth@ extent of the inconsistency, irrespective of
the intention of the legislature or the executind awhether or not the legislature or the
executive officer adverted to the existence ofuestitle[78]. In reference to grants of
interests in land by the Governor in Council, dsaiMabo [No 2]79]:

" A Crown grant which vests in the grantee an edgem land which is inconsistent with the
continued right to enjoy a native title in respettthe same land necessarily extinguishes the
native title. The extinguishing of native title dogot depend on the actual intention of the
Governor in Council (who may not have advertechrights and interests of the indigenous
inhabitants or their descendants), but on the efflbech the grant has on the right to enjoy
the native title."

Third party rights inconsistent with native titlarcbe created by or with the authority of the
legislature in exercise of legislative power bstilae power of State and Territory legislatures
is now confined by th&acial Discrimination Actl975(Cth), a State or Territory law made or
executive act done since that Act came into foezenot effect an extinguishment of native
title if the law or executive act would not efféle extinguishment of a title acquired
otherwise than as native tii)].

The third category are laws and acts by which thtenv@ acquires a full beneficial ownership
that extinguishes native title. That may occur bguasition of native title by or under a
statute, in which case the question is simply wérethe power of acquisition has been validly
exercised. Or the Crown, without statutory autlyprbay have acquired beneficial ownership
simply by appropriating land in which no intereastbeen alienated by the Crown. (Such an
acquisition by the Crown in right of a State orfitery would have occurred, if at all, before
theRacial Discrimination Actame into force.) In the latter case, the appatiom of the land
gives rise to the Crown's beneficial ownership amhen the land is actually used for some
purpose inconsistent with the continued enjoymémiative title - for example, by building a
school or laying a pipeline. Until such a use tgiese, nothing has occurred that might
affect the legal status quo. A mere reservatioth@fland for the intended purpose, which
does not create third party rights over the lam@sdhot alter the legal interests in the
land81], but the Crown's exercise of its sovereign powarse unalienated land for its own
purposes extinguishes, partially or wholly, native interests in or over the land ug&#.

In considering whether native title has been exfisiged in or over a particular parcel of land,
it is necessary to identify the particular law ot which is said to effect the extinguishment
and to apply the appropriate test to ascertairetfeet of that law or act and whether that
effect is inconsistent with the continued righetgoy native title. In the present case, it would
be erroneous, after identifying the relevant adhagyrant of a pastoral lease under the 1910
Act to inquire whether the grant of the lease eitéiba clear and plain intention to extinguish
native title. The question is not whether the Gaeeiin Council intended or exhibited an
intention to extinguish native title but whethee tiight to exclusive possession conferred by
the leases on the pastoral lessees was inconsigtarthe continued right of the holders of
native title to enjoy that title.



On the issue of a pastoral lease under the 191Qectessee acquired an estate. There is no
legal principle which would defer the vesting of qualify, that estate in order to allow the
continuance of a right to enjoy native title. Gibat the pastoral lessee acquired a right to
exclusive possession at latest when the leasessased, there was an inconsistency between
that right and the right of any other person teent to remain on the land demised without
the lessee's consent. Assuming that access taridad an essential aspect of the native title
asserted, inconsistency arises precisely becaaggtits of the lessee and the rights of the
holders of native title cannot be fully exercis¢dhe same time. As Mahoney J observed in
Hamlet of Baker Lake v Minister of Indian Affgg3] with reference to Indian land rights in
Canada:

" The coexistence of an aboriginal title with ttstage of the ordinary private land holder is
readily recognized as an absurdity. The commugét uf aborigines to occupy it cannot be
reconciled with the right of a private owner to pefall enjoyment of his land. However, its
coexistence with the radical title of the Crowrland is characteristic of aboriginal title".

If a holder of native title had only a non-accegsaght, there may be no inconsistency
between that right and the rights of a pastoraides

The law can attribute priority to one right ovep#rer, but it cannot recognise the co-
existence in different hands of two rights thatraatrboth be exercised at the same [Bvé

To postulate a test of inconsistency not betweerrights but between the manner of their
exercise would be to deny the law's capacity terd&ne the priority of rights over or in
respect of the same parcel of land. The law woalthbapable of settling a dispute between
the holders of the inconsistent rights prior tartlegercise, to the prejudice of that peaceful
resolution of disputes which reduces any tendeosglf-help. To postulate extinguishment
of native title as dependent on the exercise opthate right of the lessee (rather than on the
creation or existence of the private right) woutdquce situations of uncertainty, perhaps of
conflict. The question of extinguishment of natiitke by a grant of inconsistent rights is -
and must be - resolved as a matter of law, noadt 1f the rights conferred on the lessee of a
pastoral lease are, at the moment when those agatsonferred, inconsistent with a
continued right to enjoy native title, native titkeextinguishefB5].

The submission that inconsistency in the pracgogyment of the respective rights of the
native title holders and of the pastoral lesseesintonsistency between the rights
themselves, determines whether native title has begnguished is founded on the notion
that the 1910 Act and pastoral leases should lEngvwestrictive operation so as to permit, as
far as possible, the continued existence of néitile If that notion is not applied, there is "a
significant moral shortcoming in the principleswkich native title is recognised,” to adopt a
dictum of French [86].

So much can be admitted. The position of the ti@thl Aboriginal inhabitants of the land
demised by the Mitchellton leases is a good ilatgin. If it be right to hold that the mere

grant of those leases extinguished the nativedittbe traditional Aboriginal inhabitants, the
law will be held to destroy the legal entitlemehtlee inhabitants to possess and enjoy the
land on which they are living and on which theireioears have lived since time immemorial.
That would be a significant moral shortcoming. Big shortcoming cannot be remedied by
denying the true legal effect of the 1910 Act andtpral leases issued thereunder, ascertained
by application of the general law. The questionsdfecision by this Court are whether, on the
issue of the Mitchellton and Holroyd River leaseder s 6 of the 1910 Act, there was an



inconsistency between the rights of the lesseesrendontinued right of the Wik and
Thayorre Peoples to enjoy their native title ahtheére were an inconsistency, which set of
rights prevailed. For the reasons stated, thedsssad the right of exclusive possession and
that right was inconsistent with native title (egtér non-accessory rights, if any) and, as the
right of exclusive possession was conferred orndbsees by the Crown as the sovereign
power, that right prevailed and the rights of tlsdirs of native title were extinguished.

That does not mean that the holders of nativeligleame trespassers. Their continued
presence on the land would have been expectedrabdlgy known by the lessees. Unless

the lessees took some action to eject them, thesepce on the land would have been
impliedly consented to. It appears that the holdérsative title were never trespassers on the
Mitchellton leases and, if their occupation of th@royd River Holding was not objected to,
they were never trespassers on that land. Nevesghiatonsistently with s 6(2), the

inhabitants of the land demised became liable thusion by the lessee once the lease issued.
From this it follows that native title could not-eaist with the leasehold estate.

The holders of native title did not acquire a psssey title. A possessory title arises from
possession that is adverse to the title of thedwmager. Until the Crown lessees acquired their
respective titles, the holders of native title higle land by virtue of that title. After the Crown
lessees acquired their titles, the continued odcupday the erstwhile holders of native title is
explicable by lessors' consent rather than by psss® adverse to the lessors' possession.

The next question is: was native title extinguisbadand by the issuing of the leases or was
native title merely suspended during the term#iefrespective leases? The answer to this
guestion depends on the nature of the Crown's s@rer

5. The nature of the Crown's reversion

In Mabo [No 2] expressed the vid@&7]:

"If a lease be granted, the lessee acquires passest the Crown acquires the reversion
expectant on the expiry of the term. The Crownl's is thus expanded from the mere radical
title and, on the expiry of the term, becomes ayuhe dominium."

If this be the correct view, there is no occasiontlie revival of native title. The Crown'’s title
to the land on reversion would be inconsistent wittontinued right to enjoy native title. The
Wik and Thayorre submissions together raise twaiggs of challenge to the view |
expressed iMabo [No 2] first, that a pastoral lease is issued in exerofsa statutory power,
not in exercise of the Crown's proprietary rigimshe land and that the interest of the Crown
on reversion is no more than the radical titleatternatively, no more than the minimum
proprietary interest required to support the leakkmterest possessed by the lessee; and
second, the rights and interest of the native hitlielers are suspended only to the extent
necessary to admit the interest of the pastoraékand, on expiry of the tei@8] or earlier
determination of the lease, revig8].

The Wik and Thayorre submissions treat the graat gdistoral lease as no more than an
exercise of a statutory power conferring statutagyts, having no significance for the
Crown's beneficial interest in the land demisedvi®wed, the way is open to contend that
native title is merely suspended during the curyesfa lease and, when the lease is
determined, the Crown has no reversionary intdrasonly its original radical title burdened



by the native title. It is submitted that, although35 of the 1910 Act provided that on
forfeiture or other determination of a lease ptwexpiry of the term "the land shall revert to
His Majesty and become Crown land, and may be dgtdtunder this Act accordingly”, that
section said nothing as to the Crown's legal ameth&al interest in the land but merely
ensured that the Crown dealt with the land aftezverted to His Majesty in accordance with
the Act. This argument accounts for the applicatiba 135 to the expiry of licences as well
as to the determination of leases.

If it were right to regard Crown leaseholds noeatates held of the Crown but merely as a
bundle of statutory rights conferred on the lesgeeguld be equally correct to treat a "grant
in fee simple"” not as the grant of a freehold ested of the Crown but merely as a larger
bundle of statutory rights. If the grant of a pastéease conferred merely a bundle of
statutory rights exercisable by the lessee ovel $abject to native title in which the Crown
(on the hypothesis advanced) had only the radital the rights of the lessee would be jura
in re aliena: rights in another's property. Andedses were of that character, an estate in fee
simple would be no different. Then in whom wouléd tinderlying or residual common law
title subsist? Presumably, in the holders of ndiitlee But such a theory is inconsistent with
the fundamental doctrines of the common[&3. And it would equate native title with an
estate in fee simple which, ex hypothesi, it is fotregard interests derived from the Crown
as a mere bundle of statutory rights would be tmdbn the whole foundation of land law
applicable to Crown grants. Mabo [No 2], Deane and Gaudron JJ declared that the general
common law system of land law applied from the ldghment of the first Australian colony.
Their Honours sai@1]:

"It has ... long been accepted as incontroverthe the provisions of the common law which
became applicable upon the establishment by settlieaf the Colony of New South Wales
included that general system of land [@]. It follows that, upon the establishment of the
Colony, the radical title to all land vested in tbwn. Subject to some minor and presently
irrelevant matters, the practical effect of thetwvesof radical title in the Crown was merely

to enable the English system of private ownershgstates held of the Crown to be observed
in the ColonyIn particular, the mere fact that the radicéétio all the lands of the Colony
was vested in the British Crown did not preclude pheservation and protection, by the
domestic law of the new Colony, of any traditionative interests in land which had existed
under native law or custom at the time the Coloag wstablished." (Emphasis added.)

The English system of private ownership of esthtdd of the Crown rests on "two
fundamental doctrines in the law of real propd@8], namely, the doctrine of tenure and the
doctrine of estates.

By the interlocking doctrines of tenure and estates land law provides for the orderly
enjoyment in succession of any parcel of land. ddwrine of tenure creates a single
devolving chain of title and the doctrine of essgbeovides for the enjoyment of land during
successive perioff#1]. The doctrines of tenure (with its incident of lesaf95]) and estates
ensure that no land in which the Crown has graateiterest is ever without a legal
ownef96]. The creation of a tenure, however limited thatesin the particular parcel of land
may be, establishes exhaustively the entire prtgrgidegal interests which may be enjoyed

in that parcel of land. If the interests aliendbgdhe Crown do not exhaust those interests, the
remaining proprietary interest is vested in thev@roln In re Mercer and Moor@7], Jessel

MR said:



"If a freehold estate comes to an end by deathowntthn heir, or by attainder, it goes back to
the Crown on the principle that all freehold estaiginally came from the Crown, and that
where there is no one entitled to the freeholdtediq law it reverts to the Crown."

In this country, the Crown takes either by revarsia expiry of the interest granted or by
escheat on failure of persons to take an interastted. It is unnecessary for present purposes
to distinguish between the¢f8].

By exercise of a statutory power to alienate aatesh land, the Crown creates, subject to
statute, a tenuf@9] between the Crown and the alienee. It follows, thalbject to statute -
and all powers of alienation of interests in land\ustralia are governed by stafui@0] -
where a leasehold estate is the only proprietdagyest granted by the Crown in a parcel of
land101] and the lessee is in possession, a legal revarsiamerest must be vested in the
Crown. Such an interest is the necessary foundétiotie existence of a right to forfeit for
breach of conditiofl02].

An exercise of the statutory power of alienatioranfestate in land brings the land within the
regime governed by the doctrines of tenure andesst®nce land is brought within that
regime, it is impossible to admit an interest whihot derived mediately or immediately
from a Crown grant or which is not carved out freitiner an estate or the Crown's
reversionary title. Native title is not a tenr@3]; it is not an interest held of the Crown,
mediately or immediately. It is derived solely frahe traditional laws and customs of the
indigenous peoples. Consistently with our constihal history and our legal system, it is
recognised as a common law interest in land pravideas not been extinguished by statute,
by a valid Crown grant of an estate inconsistefi Wie continued right to enjoy native title
or by the Crown's appropriation and use of landmsistently with the continued enjoyment
of native title. As the majority judgment Western Australia v The Commonwealth. Native
Title Act CasgL04] said:

"Under the common law, as statedMiabo [No 2] Aboriginal people and Torres Strait
Islanders who are living in a traditional societyspess, subject to the conditions stated in that
case, native titléo land that has not been alienated or appropriabgdhe Crown."

(Emphasis added.)

It was only in respect of unalienated and unappatgu land that native title was recognised
as subsisting. Thus | notedNabo [No 2]105]:

" As the Governments of the Australian Colonies, daitierly, the Governments of the
Commonwealth, States and Territories have alienategpropriated to their own purposes
most of the land in this country during the lasb twundred years, the Australian Aboriginal
peoples have been substantially dispossessediofrdditional lands. They were
dispossessed by the Crown's exercise of its sgrepaiwers to grant land to whom it chose
and to appropriate to itself the beneficial owngrsi parcels of land for the Crown's
purposes.”

Native title is not recognised in or over land whitas by alienation become subject to
inconsistent rights or which has by Crown use bexamavailable for continued enjoyment
of native title.



The provisions of the 1910 Act admit of no interiedand the subject of a pastoral lease
being held by any person other than the Crownlgbsgee and persons taking an interest under
the lease. Historically, it is impossible to supptsat Parliament, in enacting the 1910 Act
(or, for that matter, the 1962 Act) might have nued that any person other than the Crown
should have any reversionary interest in land siltgea pastoral lease. In 1910 (as in 1962),
no recognition was accorded by Australian courthéoexistence of native title in or over
land in Australia. On the contrary, the common usténding was that, from the beginning of
colonial settlement, Crown grants were made oth®i{Crown's proprietary title to all land in
the colony106]. The 1910 Act makes it clear that, on the issue jpdistoral lease, the
reversion was held by the Crown. Rent was a dal# td His Majesty107], the Minister

was the recipient of a notice of intention to sndef108] and forfeiture was enforced only if
the Governor in Council so decidéd9]. On forfeiture, the land reverted to His
Majesty110]; on forfeiture or surrender, improvements to thapprty were deemed to be
vested in the Crown but were to be paid for by'theoming lessee, selector, or
purchaself111]; and provision was made for dealing with land $uamt to a certificate

given underThe Escheat (Procedure and Amendment) B891'[112]. The last-mentioned
Act provided a simplified procedure for ascertainithe failure of the heirs or next-of-kin of
an intestate, or the alienage of a grantee, or stiwr facts, as may be necessary to establish
the title of Her Majesty in right of the Crown atherwise[113]. The procedure was
prescribed in order to determine, inter alia, goestarising "as to the title of Her Majesty in
right of the Crown to any land or interest in landginy case of escheat or alleged
escheaf114]. Thus, the 1910 Act treated the Crown as havirigonly the power to issue a
lease and thus entitle the lessee to a leasehialie: dgit also as having the reversionary
interest which, under the ordinary doctrines ofecbexmon law, a lessor had to possess in
order to support and enforce the relationship wdllard and tenant. The 1910 Act also
conferred certain statutory rights on pastoraldessthe exercise of which would require the
carving of further proprietary interests out of tegersion. The lessee of a pastoral lease
whose term had expired had a priority r{@h6], if the land was then open to selecfiorb],

to apply for a selection, some categories of wimhferred a right to acquire the selection in
fee simpl€l17] and others a right to take it on perpetual Igas®]. These interests were
clearly intended to be carved out of the Crownergionary title, not out of the title of a

third party.

The Wik submission then denies the Crown's titltheoreversion on the ground that it is not
assignable. That objection could as easily be dais¢he proprietary interest of the Crown.
But the Crown "assigns" a proprietary interestsriand by grant unless the Crown has
acquired an interest that is assignable, for exantbé interest of a sub-lessor.

It is only by treating the Crown, on exercise of ffower of alienation of an estate, as having
the full legal reversionary interest that the fumeéatal doctrines of tenure and estates can
operate. On those doctrines the land law of thiswty is largely constructed. It is too late
now to develop a new theory of land law that wahlew the whole structure of land titles
based on Crown grants into confusion. Moreovegw theory which undermines those
doctrines would be productive of uncertainty haviegard to the nature of native title. That
is a problem which will be examined in the nexttgec

6. Temporary suspension of native title

The second limb of the Wik and Thayorre attackhlartotion of the Crown's title on
reversion limits that title to a nominal periodeafthe determination of the lease. This



submission is supported by the thirteenth respan@dai SIC") which submits that the
Crown should not be taken, upon the granting ah#@ed estate, to appropriate to itself
ownership of the reversion for an unlimited timé.cAmmon law, a lessor who grants a
leasehold estate needs an estate out of whicledisethold estate is caryet9], else there
can be no demi§E20]. The lessor needs no more to support the grantahastate greater
(or deemed to be greater) than the estate grfditeld The demise in a pastoral lease would
be supported if the Crown's reversion were limttedome nominal period beyond the term
of the lease. That would be a sufficient estatltmv the Crown to enforce conditions
binding on the lessgE22].

Must the Crown's title be treated as any greateanathe land is subject to a claim of native
title? The hypothesis of the submission must berthtive title subsists notwithstanding the
demise of the land for the term of the pastoraddeand that the Crown acquires no more than
a nominal proprietary interest sufficient to suggbe lease. Upon the determination of the
lease, native title revives - assuming there aregues who satisfy the qualifications of native
title holders - and burdens the Crown's radickd it the same way as native title burdened
that title prior to alienation. Logically, this hgthesis would attribute to the Crown no more
than a radical title (that is essentially a powlealgenation controlled by statute) whenever
there might be a gap in or cesser of the propsietaerest of an alienee. It would treat that
proprietary interest as a bundle of statutory sgbtwhich the doctrines of tenure and estates
had no necessary application. No land would esdbalae Crown, at least while there were
any surviving holders of native title. That canbetaccepted. Even if the grant of a lease
were seen merely as an exercise of sovereign pamwenot as an alienation of property, the
land would go back to the Crown on the determimatibthe lease, if not as a matter of title
then as a matter of seigni¢t3].

Nevertheless, the hypothesis seems to be interoatigistent. But it fails to attribute to the
doctrines of tenure and estates their function aitaining the skeleton of the law of real
property unless native title is treated as the\ajent of an estate in remainder, falling into
possession on the determination of a prior es@iteourse, native title is not an estate and to
treat native title as falling into possession oadletermination of a prior estate is to create
problems of title not easy to resolve. If the hotdef native title were recognised as the
owners of an estate in remainder in the land, cthédriority right to a selection enjoyed by
a lessed 24] be exercised? And would the holders of native tithve become liable to pay
for the improvements to the land effected durirgeRpired leas¢?25] To what extent was
the discretion to enforce a forfeiture againstsaée affected by the supposed subsistence of
native title in the land? In the unusual eventhef determination of an estate in fee simple,
would the land revert to the Crown or would it bken by the holders of native title? And,
since theRacial Discrimination Actl975(Cth) commenced, would the provisi§h6] which
annex statutory rights to a pastoral lease (formgte, a right to receive an offer of a new
lease) be ineffective by reasonsoi 09of theConstitutior?

These questions indicate some of the problemsatisd once the fundamental doctrines that
govern the title to land granted by the Crown urttler1910 Act are departed from. In my
opinion, the common law could not recognise ndiie once the Crown alienated a freehold
or leasehold estate under that Act. Consequehycémmon law was powerless to recognise
native title as reviving after the determinatioragbastoral lease issued under the 1910 Act.
Does equity provide any relief to the erstwhiledawk of native title?

7. The claims for equitable relief




The Wik and Thayorre submissions assert the existeha fiduciary duty owed by the

Crown to the indigenous inhabitants of the leasedsa The duty is said to arise from the
vulnerability of native title, the Crown's powereatinguish it and the position occupied for
many years by the indigenous inhabitants vis-dhesGovernment of the State. These factors
do not by themselves create some free-standingiéiduduty. It is necessary to identify some
action or function the doing or performance of whadtracts the supposed fiduciary duty to
be observed 27]. The doing of the action or the performance offtmetion must be capable
of affecting the interests of the beneficiary anel fiduciary must have so acfgé8] that it is
reasonable for the beneficiary to believe and eiibed the fiduciary will act in the interests
of the beneficiary (or, in the case of a partngrgimijoint venture, in the common interest of
the beneficiary and fiduciafi29]) to the exclusion of the interest of any otheisparor the
separate interest of the beneficial0].

In the present case the only relevant functiongueréd by the Crown is the exercise of the
power of alienation. That is the only power thereise of which relevantly affects native

title. With all respect for the opposing view, | amable to accept that a fiduciary duty can be
owed by the Crown to the holders of native titlehia exercise of a statutory power to
alienate land whereby their native title in or otleat land is liable to be extinguished without
their consent and contrary to their interests.

The exercise of statutory powers characteristicaligcts the rights or interests of individuals
for better or worse. If the exercise of a discrediy power must affect adversely the rights or
interests of individuals, it is impossible to suppdhat the repository of the power shall so act
that the beneficiary might expect that the powdl lva exercised in his or her interests. The
imposition on the repository of a fiduciary dutyitaividuals who will be adversely affected
by the exercise of the power would preclude its@ge. On the other hand, a discretionary
power - whether statutory or not - that is conféroe a repository for exercise on behalf of,
or for the benefit of, another or others might wellve to be exercised by the repository in the
manner expected of a fiduciai1]. Thus inGuerin v The Que¢h32], the Crown accepted

a surrender by an Indian band of native title tallan order that the land be leased by the
Crown to a third party. The statutory scheme wipicdvided for the surrender to the Crown
and its subsequent dealing with the land imposetth@iCrown the duty to act "on the band's
behalf[133], as "the appointed agent of the Indians ... anthigr benefit[134] or for their
"use and benefif135]. Similarly, in the United States the statutoryesule for dealing with
Indian land requires the sanction of a "treatyarention entered into pursuant to the
Constitutiori[136]. The scheme has its origin in tmelian Nonintercourse Act790

(US)[137] which, in its successive forms, has been heldhfmse on the Federal Government
"a fiduciary duty to protect the lands covered loy Act'[138].

The power of alienation conferred on the Crown Byas the 1910 Act is inherently
inconsistent with the notion that it should be exad as agent for or on behalf of the
indigenous inhabitants of the land to be alienatéetordingly, there is no foundation for
imputing to the Crown a fiduciary duty governing tkxercise of the power.

This conclusion precludes the acceptance of adudghbmission made on behalf of the Wik
and Thayorre Peoples. That submission sought tosmp constructive trust in their favour of
the Crown's reversionary interest in the leased.ldrthe constructive trust be viewed as a
remedial institution, as Deane J viewed iMaschinski v Dodd&39], it is nevertheless
available "only when warranted by established edplét principles or by the legitimate
processes of legal reasoning, by analogy, induamhdeduction, from the starting point of a



proper understanding of the conceptual foundatiuoh principleq140]. Given that no
fiduciary duty was breached by the Crown in issuhgpastoral leases under s 6 of the 1910
Act and that the issue of those leases destroyteceridle, there is no principle of law or
equity which would require the imposition of a coastive trust on the reversion to restore
what the holders of native title had lost.

The Wik submission raises another equitable bdsislief. It is said that, by reason of the
acquiescence of the State and the pastoral lesstescontinued exercise by the Wik
Peoples of their native title rights, it would bh@caonscionable now to hold them liable to
ejectment without investigation of the basis ordsasn which they have remained in
occupation. The propounded basis of relief depemidsyurse, on contested issues of fact but
that basis was not pleaded. Prior to the hearirigisnCourt, the submission was not argued.
It would not be appropriate to express any viewhenmerits of the submission at this stage.
This appeal relates to the answers given by Drunthdaio the questions determined as
preliminary issues. Those questions turn on thsisténce of native title, not on the existence
of an equity which would entitle the Wik Peoplesa@main on the land to continue to exercise
the rights which they would have been entitledrtoy if native title still subsisted.

In the result, | would hold the answers given bummond J to questions 1B and 1C to be
correct. The Wik and Thayorre Peoples' claimstfadause native title was extinguished on
the issue of the leases under s 6 of the 1910lAstunnecessary to advert to the effect of the
1962 Act. The principles of the law may thus beutjitt to reveal "a significant moral
shortcoming” which can be rectified only by legigla or by the acquisition of an estate
which would allow the traditions and customs of Y& and Thayorre Peoples to be
preserved and observed. Those avenues of satisfattiw on the certainty of proprietary
rights created by the sovereign power. Such rightkke the rights of the holders of native
title, are not liable to extinguishment by subsetwxecutive action.

8. Claims against Comalco, Pechiney and Queensland

TheCommonwealth Aluminium Corporation Pty Limited Agment Actl957(Q) ("the
Comalco Act) provided for the making of an agreement betwibenState of Queensland and
Comalco.Section Zprovides:

" The Premier and Chief Secretary is hereby auskdrto make, for and on behalf of the State
of Queensland, with Commonwealth Aluminium CorpamatPty Limited, a company duly
incorporated in the said State and having its teged office at 240 Queen Street, Brisbane, in
the said State, the Agreement a copy of whichtissein the Schedule to this Act (herein
referred to as 'the Agreement’).”

Section 3 provides:

" Upon the making of the Agreement the provisidrer¢of shall have the force of law as
though the Agreement were an enactment of this Act.

The Governor in Council shall by Proclamation notife date of the making of the
Agreement."

The Agreement set out in the schedule require®tate, inter alia, to grant to Comalco a
Special Bauxite Mining Lease for an initial term8#f yeargL41]. The form of lease was



prescribe@l42]. The Agreement was made on 16 December 1957 arldake was issued on
3 June 1965 as ML7024.

The Wik submission contends that the Agreement\ind024 were entered into in disregard
of the rules of procedural fairness and in breddh® State's fiduciary duty to the Wik
Peoples and that Comalco was a party to that bréaishfurther contended that the State and
Comalco were unjustly enriched by the breach. Reielaimed on the footing that the
decisions to enter into the Agreement and to gvérit024 were invalid and that the
Agreement and ML7024 are invalid. The relief clathmelates to impairment or loss of the
Wik Peoples' enjoyment of native title rights amdgessory rights in or over the land leased
and the benefits derived by Comalco from exploiting lease. Comalco's response is that, as
s 3 gives the Agreement the force of law, no claynthe Wik Peoples can be based on any
irregularity or breach of duty that might have aced in the course of negotiating or
executing the Agreement.

Section 3 was referred to by Dunn Jdammonwealth Aluminium Corporation Limited v
Attorney-Generall43] in these terms:

"By providing, in s 3, that upon the making of thgreement its provisions 'shall have the
force of law as though the Agreement were an eramtiof this Act,' legal effect is given to
provisions which otherwise would lack such efféeicause of such legislation as | have
already discussed. The Agreement remains somegipiaig from the Act, however, the
legislative artifice adopted in order to give iteet does not make it, in point of law, ‘an
enactment of this Act"."

This judgment led to the submission that the eftést 3 was limited to the overriding of
particular legislative impediments to the makingmplementation of the Agreement. That is
too narrow a view of the operation of s 3. To take example: that view would not admit
that mandamus might have gone to compel the gaofithe Special Bauxite Mining Lease
pursuant to cl 8 of the Agreement, although théeStabligation to grant that lease was the
leading purpose of theomalco Act

However, the sufficiency of the Comalco responsesion the operation attributed4@ as
well as tos 3of theComalco Act Althoughs 2authorises, but does not command, the
Premier and Chief Secretary to make the Agreentleatauthorisation it gives is unqualified
by any requirement as to the performing of a fidociduty or the according of natural justice.
So soon as the Agreement is in fact mad&operates to give it the force of law "as though
[it] were an enactment of this Act”. It follows th#he Agreement having been made, the
powers conferred by the Agreement acquire the fofaatutory powers. Thus s 3 operates
to give validity to what is done in their exerdis®4]. Therefore the granting of the Special
Bauxite Mining Lease was valid. Moreover, whates@nsequences flowed to the Wik
Peoples from the granting of that lease could eadiionable loss or damage, for those
consequences were the result of an act sanctigndeeomalco Act

Nor could relief be granted in relation to the Heselerived by Comalco's exploitation of the
lease for those benefits flowed to Comalco fromgtanting of the lease pursuant to
legislative authority.

The Comalco response is thus good in law.



The Wik claim against Aluminium Pechiney Holdingy Bimited (Pechiney) and the
submission in support arise from the making andementing of an Agreement (the
"Associates Agreement") authorised by eukun Associates Agreement A875 (Q). The
Associates Agreement provided for the grant of eci&p Bauxite Mining Leag&45] for 42
year$l146] in a form set out in the Fourth Schedule to thgteg&meritL47]. The provisions of
the Aurukun Associates Agreement Abe allegations in the statement of claim witspext

to the making of the Associates Agreement unddrAbtand the relief claimed are
indistinguishable from the provisions of themalco Actand the allegations and the relief
claimed against Comalco. Pechiney's response,amilaly identical to Comalco's response,
is also good in law. The claim against Pechinekseelief in respect of an earlier agreement
(the "Access Agreement") between the Director obdinal and Islanders’ Advancement
and certain corporations including Pechiney. Thee&s Agreement was scheduled to the
Associates Agreement, the latter being given theefof law. The third respondent (The
Aboriginal and Islander Affairs Corporation) is thiatutory successor of the Director and is
sued in that capacity. An account is sought agaiogt Pechiney and the third respondent by
reason of their entry into the Access Agreementthadbtaining of benefits under it.
However, inTheCorporation of the Director of Aboriginal and Isldars Advancement v
Peinkinndl148] the Privy Council held that theurukun Associates Agreement Aatified the
Access Agreement and recognised it as valid ansigtiny. There is no reason to dissent
from that view, the consequence of which is thathee entry into the Access Agreement nor
the obtaining of benefits under it can give risa twause of action in the Wik Peoples. It
follows that the answers given by Drummond J tostjoes 4 and 5 were correct.

| would dismiss the appeals and make orders fas@mainst the Wik Peoples and the
Thayorre People in favour of those parties who gpddheir claims. | would make no order
as to the costs to be paid to or by other parties.

DAWSON J. In theNative Title Act Cag&49] | indicated that | intended to follow the
decisions of this Court iNMabo v Queensland [No [150] andMabo v Queensland [No
2][151]. Following that course, | am able to express nmgagent with the judgment of the
Chief Justice in these matters. | have nothing Wwhiwish to add.

TOOHEY J.
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Introduction

These proceedings, which were removed into thistGausuant te 400f theJudiciary Act
1903(Cth), have their origin in an action brought bg Wik Peoples in the Federal Court of
Australia. That action was initiated before the ominto operation of thélative Title Act

1993(%t2h). The catalyst for the action was the deaisibthis Court ifMiabo v Queensland
[No 2]

The proceedings in the Federal Court were deschigddrummond J in the following

termg153]:

"The action was brought by the Wik Peoples, an Agiaal clan or group, for a declaration
that it has certain native title rights over a &aggea of land in North Queensland. They also
claim damages and other relief, if it be found thair native title rights have been
extinguished. One of the respondents is the Thay®eople, another Aboriginal clan or
group, who have cross-claimed for a similar detianan respect of lands that, in part,
overlap those the subject of the Wik Peoples' claim

However, by the time of his Honour's judgment thi&k ®eoples had included an alternative
claim under théative Title Acthough that claim is not the subject of the judgta of this
appeal. Although his Honour speaks of "native fithts'[154], that is not precisely the
language of the relevant pleadings. Paragraphti@eastatement of claim in its amended form
filed on behalf of the Wik Peoples asserts thate'Wik peoples and their predecessors in
title are and have always been the holders of Aol title in ... the claimed land".
"Aboriginal title" is defined in par 1 of the statent of claim as meaning

“title to land arising by virtue of Aboriginal tréagn and recognised by the common law of
Australia and has the same meaning as 'nativeagldefined in thglative Title Act1993
(CTH)",




"Native title" and "native title rights and intete’shave a common definition 812230f the
Native Title ActEach expression means

"the communal, group or individual rights and iets of Aboriginal peoples or Torres Strait
Islanders in relation to land or waters, where:

(a) the rights and interests are possessed unelératiitional laws acknowledged, and the
traditional customs observed, by the Aboriginalgdes or Torres Strait Islanders; and

(b) the Aboriginal peoples or Torres Strait Islarsi®y those laws and customs, have a
connection with the land or waters; and

(c) the rights and interests are recognised bygdmemon law of Australia.”

The significance of the definition for the appegltbe Wik Peoples lies largely in a system of
"rights and interests" to which the definition adseThis will become clearer as these
reasons progress.

The cross-claim of the Thayorre People also usetatiguage of "aboriginal title". Their
statement of claim does not define that title quitthe way that the pleading of the Wik
Peoples does; rather it describes the expressioaférence to their and their predecessors'
occupation and use of the land claimed and theinection with it

"in accordance with a system of rights, duties iatelests exercised, acknowledged and
enjoyed by Thayorre individuals, families, clansl g@noups in accordance with their
traditional laws and customs".

Nevertheless, they claim title by reason of "aeysbf rights, duties and interests”. Again,
the significance of this formulation will emergédain these reasons.

Accordingly, references in the judgment of Drummdrtd native title rights must be
understood in light of the pleadings, as must geaf the expression in these reasons.

The land claimed by the Wik Peoples and the ThayBaople ("the appellants”) includes
land over which pastoral leases were granted bZtbe/n. The former claim encompasses
land the subject of the Holroyd River Holding le&%be Holroyd lease™). The Mitchellton
pastoral leases ("the Mitchellton leases”) weratgd over land within the area of claim by
the Thayorre People and also by the Wik Peoplestr@ldo the claims was the argument that
native title rights had survived the granting acégh pastoral leases. Save in one respect,
which is discussed later in these reasons unddraading "Non-entry into possession”, no
attack was made by the appellants on the effichtlyeopastoral leases. In effect the Wik
Peoples and the Thayorre People each argued foeridie or aboriginal title, "co-existing"
with the interests of the lessees. In the eveanhahconsistency between rights exercisable by
a lessee and rights exercisable by the holderatofenor aboriginal title, the appellants
accepted that the former would prevail. While atiogpthe language of extinguishment, the
appellants were disposed to argue in terms oficaéstis on the enforceability of their rights.

On 29 January 1996 Drummond J gave judgment orpfieminary questions which had
been identified for the purposes of the proceedingse Federal CoJf55]. In the course of
those answers, his Honour held that each of trsetem question conferred on the lessee



"rights to exclusive possession" of the land arad thereby the grant of each lease
"necessarily extinguish[ed] all incidents of Abanigl title ... in respect of the land demised
under the pastoral lease". This is a consideral#e-simplification of Drummond J's
judgment but it will suffice at this stage in ordershow how the matters come before this
Cour{156]. It should be noted, however, that his Honourrgitidecide whether the
appellants are the holders of native title rightsaspect of the leased land. That matter was
not explored and is shut out by his Honour's answethe questions. The result is to clothe
the principal questions with a certain unreality.

Drummond J also answered questions bearing on glaynthe appellants against the State of
Queensland, Comalco Aluminium Ltd, and AluminiunctReey Holdings Pty L{d.57]. By
those claims the Wik Peoples challenged the vglmhitSpecial Bauxite Mining Leases which
had been granted by the State to mining compamiésruhe authority of Queensland
legislation.

On 22 March 1996 Spender J granted the appelleat® Ito appeal to the Full Court of the
Federal Court against the judgment of Drummondedwe was necessary because his
Honour's judgment was interlocutory and did nopdge finally of the proceedings. Notices
of motion were filed in the Federal Court seekiagoval of both matters to the High Court.
An order to that effect was made on 15 April.

An amended notice of appeal filed in this Cour8nMay excised any challenge to the
answer given by Drummond J to the first questidedsf him, namely, whether the power
of the Queensland Parliament at the time of itgsb#sthhment and thereafter was subject to a
limitation that prevented it from enacting laws yidhng for the grant of pastoral leases that
do not preserve native title rights. His Honournves®d that question adversely to the
appellants.

In its present form the notice of appeal is primyaaichallenge to the conclusion of
Drummond J that the grant of the Holroyd leasethrdMitchellton leases in each case
extinguished any native title rights in the landh&M the hearing began in this Court, leave to
intervene was granted to State and Territory gawents and others. However, the Court
made it clear that it proposed to deal only with plarticular questions raised by the notice of
appeal, questions which related specifically toHlaéroyd and Mitchellton leases.

His Honour's approach to the significance of th&tqral leases in question, dictated as he
considered by the majority judgment of the Full @ad the Federal Court iNorth
Ganalanja Aboriginal Corp v Queenslant] was in the following ternj$59]:

" | regard the majority decision as binding auttyotinat the executive act of granting a
pastoral lease under Crown lands legislation tbasdot differ materially from the Land Act
1902 will extinguish any native title rights thadigted in respect of the Crown land the
subject of the lease, provided the lease confeghato exclusive possession for other than a
short period on the lessee and also provided #s=ldoes not contain a reservation sufficient
to preserve those native title rights."

The conclusion reached by the Full CourNiorth Ganalanjawas that the 1904 pastoral lease
under consideration in that case necessarily exitthgd any native title rights that may have
existed in the land leased, for the reason thalethse conferred a right of exclusive
possession on the lessee. This right of exclusigsgssion, though limited in time to the



duration of the lease, was held sufficient to egaish all native title rights. Drummond J
observe@L60]:

"l also regard the majority decision as authorityding on me that a lease will confer a right
to exclusive possession sufficient to have thahgxishing effect, notwithstanding the fact
that the lessee's interest is fettered by conditaord statutory limitations of the kind to which
the 1904 lease was subject and notwithstandingltleagrant is expressed to be 'for pastoral
purposes only', as was the 1904 lease".

Nevertheless, his Honour qualified this approatleast to the extent of recognising that
there may be a question of degree involved in deteng whether a pastoral lease does
extinguish native title rights where a short tesnnvolved. He referred also to the extent of
any restrictions imposed by the lease and thetstptursuant to which it was granted as
matters relevant to the issue whether

"the particular lease truly does confer a righéx¢lusive possession or at least a right of
possession sufficiently exclusive to extinguishvetitle"[161].

The Holroyd River Holding lease

The story of the Holroyd lease begins with Instraba Lease No 4652, dated 8 February
1945. ltis titled "Lease of Pastoral Holding unéart 111, Division 1 of The Land Acts1910

to 1943'7162]. The lease is expressed to be for "pastoral pegosly”. The lessee is
identified as Marie Stuart Perkins and the terrtheflease is 30 years from 1 October 1944 at
a yearly rent. The area leased is 1,119 square nitleference is made in the instrument to a
notification dated 8 June 1944

"declaring the said land open for Pastoral Leaseé ta all other rights, powers, privileges,
terms, conditions, provisions, exceptions, restnd, reservations, and provisoes referred to,
contained, or prescribed in and by the said JAé3], The Mining on Private Land Act$§909

t0 1929," andrhe Petroleum Act4,923to 1939," or any Regulations made or which may
hereafter be made under the aforesaid Acts or athem".

The lease also contains reservations of mineralgpatroleum and rights of access for the
purpose of searching for and obtaining them. ltchates:

"AND WE DO FURTHER RESERVE the right of any perstuly authorised in that behalf

by the Governor of Our said State in Council atiales to go upon the said Land, or any part
thereof, for any purpose whatsoever, or to makesamyey, inspection, or examination of the
same".

On 20 December 1972 the then lessees, John H&twenbwski, John Darling, James
Maurice Gordon and Ross Farm Pty Limited, applieden s 155 oThe Land Act4962 to
1967 for the grant of a new lease of the holdifge @pplication contains a description of the
land by the lessees: natural waters only; bloodwwodwood, stringy bark, ti-tree,
messmate, ironstone ridges with some melon-holatocpuisome spear grass with some
kangaroo, purely breeding country; approximatelg baeast to 60 acres; country suitable for
cattle breeding only; no improvements; no accomrtioda



There followed correspondence between the Land Aditnation Commission and the
lessees, as a result of which the subsisting Masesurrendered so that a new lease might
issue. The new lease, which is the current leadastrument of Lease No 4652, dated 27
March 1975. It is titled "Lease of Pastoral Holdumgder Part VI, Division 1, of thieand Act
1962-1974". It is not expressed to be for "pastpumposes only". It identifies the former
lessees as the new lessees. It is for a term pé&G& from 1 January 1974 at a yearly rent. It
is expressed to be subject to statutory and o#sa&rvations similar to those contained in the
earlier lease. It is granted upon condition thahinifive years from the commencement of
the lease the lessees carry out a number of imprents by way of buildings, an airstrip,
internal fencing, dams, a set of main yards andstiy 100 acres at least as a seed
production area; and "Enclose the holding with adgand substantial fence". The lessees are
further required "during the whole term of the #®] maintain all improvements”.

In his judgment Drummond J s@lé4]:

"The questiofiL65] focuses solely on the current lease and ignoresdilier lease because
the current lease is no doubt considered to bedypif a number of leases granted over lands
in the area of the applicants' claim not previolsised."

His Honour concluddd66]:

"This lease is subject to substantially less onerestrictions than was the 1904 lease
considered in thdlorth Ganalanjacase ... There is no ground for holding that ldgse is so
different in any material respect from the 1904é&that it should not be held ... to confer on
the lessee the right to exclusive possession dditbe of the lease. It follows that, upon the
grant of this lease, any native title rights thplegants held in respect of those lands were
extinguished, unless the lease contained a resamaifficient to preserve those rights to the
applicants."

Nevertheless, reference is made in these reasomstiime to time to the earlier lease.

The Mitchellton Pastoral Holding leases

These leases were granted over lands within treeadrelaim by the Thayorre People.

The story of this leasehold begins with Instrumartease No 2464, dated 25 May 1915. Itis
titled "Lease of Pastoral Holding under Part lllyiSion 1 of "The Land Act of 1910™. The
lessees were Alfred Joseph Smith, Thomas AlexaBitepson and Marshall Hanley
Woodhouse. It is expressed to be for "pastoral gaep only". The term of the lease is 30
years from 1 April 1915 at a yearly rent. The dezessed is 535 square miles. The lease has
reservations which are similar to, though not idetwith, the reservations in the Holroyd
lease. There is no reservation of petroleumfteoleumAct had not then been enacted.

The lessees never took possession of the holdin@0QJuly 1918 the lease was forfeited,
"the lessees having failed to pay the annual reet.dShortly thereafter the Mitchellton area
was declared open for pastoral lease.

Instrument of Lease No 2464, dated 14 February 19&8 also granted undeét IIl Div 1 of
The Land Acfi910 (Q). It was of the same land as the 191%®|€Ese lessee was Walter
Sydney Hood. The lease is expressed to be fordmgiurposes only". It was for a term of



30 years from 1 January 1919. The lease was subjeeservations und@he Mining on
Private Land Actl909 (Q) and’he Petroleum Act915 (Q). Like the previous lease, it
concluded with a reservation, concerning the rajlentry by authorised persons, in the
general terms noted in the Holroyd lease.

On 9 September 1919 Mr Hood transferred his intag$essee to The Byrimine Pastoral
Properties Limited. On 12 October 1921 the commanmgendered the lease pursuant to s 122
of The Land AcL910. On 8 July 1921 the Chief Protector of Abioidds had written to the
Under Secretary, Home Secretary's Department, &mssbnoting that the Chief Protector's
Office had not been consulted at the time of tsdan 1919 and that "there are about 300
natives roaming on this country, and when the coms#arts operations the natives will
doubtless be hunted off". The Chief Protector noled there was a suggestion that the lease
might be allowed to lapse. In that event, he saidpould strongly urge that, before allowing
anyone else to obtain possession, this Departneefitdb consulted as regards the need for
reserving the area for native purposes”. On 12algnB22, an Order in Council reserved the
land, the subject of the former leases, for theafig&boriginal inhabitants of Queensland.

The reservation of the land did not extinguish aafjve title rights then in exister[d&7].

Speaking of the Mitchellton leases, Drummond J[$&#l:

" The lease considered in thi®rth Ganalanjacase, supra, and those granted undel dnel

Act 1910 confer substantially the same rights onélsde and subject him to substantially the
same restrictions: the 1904 lease was subjectrtora restrictive limitation than the
Mitchellton Pastoral Leases in that it was subje& condition reserving to the Crown
unrestricted right to resume land for reservesmititompensation (save for improvements).”

His Honour then went on to say (as he had saidarcase of the Holroyd lease) that each of
the leases issued under the 1910 legislation wageauo a less burdensome range of
limitations and restrictions than the lease considénNorth GanalanjaHe concluded.69]:

"It therefore follows that each of these leasesikhbe held to confer the right to the
exclusive possession of the leased area on theelesEhe grant of the first of the Mitchellton
Pastoral Leases must therefore be taken to hairgaighed any native title rights the
Thayorre People may previously have enjoyed wisipeet to the leased lands."

Pastoral leases: general observations

At the heart of the argument in the present calsat-the grant of each pastoral lease
extinguished native title rights - is the propasitthat such a grant conferred exclusive
possession of the land on the grantee, and thideemnt to exclusive possession is
inconsistent with the continuance of native titgghts.

Expressed with that generality, the propositiordteto conceal the nuances that are involved.
The first step is to consider whether the relegmants did in truth confer possession of the
land on the grantees to the exclusion of all otivealsiding the holders of native title rights.
That question is not answered by reference ongieteeral concepts of what is involved in a
grant of leasehold. The language of the statutecaising the grant and the terms of the grant
are all-important. The second step is to determinether, if such a grant did confer
exclusive possession, native title rights were sgagly extinguished. This second step has
within it two elements. The first looks at inconsiscy, that is, whether and to what extent



native title rights are inconsistent with the exthe possession which the grant of a pastoral
lease is said to carry. The second asks whethiertdte rights are thereby truly

extinguished or whether they are simply unenfortealhile exclusive possession vests in the
holder of the pastoral lease. Because of the ass\eppose to the questions asked, this
second element does not arise for consideration.

The grant of the pastoral leases with which th@geals are concerned did not take place in
an historical vacuum. It reflected the historyarid grants in Queensland. That history cannot
be understood without some reference to what Hahtplace in New South Wales of which
Queensland earlier formed part.

Pastoral leases: an historical sufé\d]

When the Australian colonies were first establistiesie was no doubt as to the power of the
Crown with respect to the disposition of waste knithe Royal Prerogative was initially the
source of grants of land in Austrdli&1]. The situation was explained by Windeyer J in
Randwick Corporation v Rutledge these ternis 72]:

"The early Governors had express powers under ¢beimissions to make grants of land. ...
The colonial Act, 6 Wm IV No 16 (1836), recitedthat the Governors ... had authority 'to
grant and dispose of the waste lands' ... And vim&847 a bold argument, which then had a
political flavour, challenged the right of the Cnopthat was to say of the Home Government,
to dispose of land in the colony, it was as a lggaposition firmly and finally disposed of by
Sir Alfred Stephen CJIhe Attorney-General v Brown

Attorney General v Browh73] was not followed ilMabo [No 2] but its historical role
remains.

The need for statutory regulation was brought abguhovements in New South Wales in
the late 1820s to occupy large areas of land tastepe stock. The "squatters” moved on to
land to which they had no title. The land was umnsyed, their activities were uncontrolled.
And of course they had no security. The colonidharities met the movement of squatters
with a system of occupation licences. Tm@wn Lands unauthorized Occupation A839
(NSW)[174] established a Border Police force

"for the mutual protection and security of all pers lawfully occupying or being upon
Crown Lands beyond the limits allotted for location

The Act made it unlawful to occupy Crown lands b&ythe limits of location without a valid
lease or license; it imposed a penalty for unaigkdroccupation. The protective reference to
persons "being upon Crown Lands" was clearly witgugh to include Aborigines.

It was in 1842 that the management and dispos@t@ivn land was first brought under
statutory control with the enactment of thale of Waste Lands At842 (Imp)175]. "The

year 1846 saw the first step taken along a roadiwleid to the subsequent invention of a
multitude of Australian tenures of new typé%76] In that year th&ale of Waste Lands Act
Amendment Ac846 (Imp)177] authorised the making of Orders in Council. An &rith
Council was issued in 1847 in respect of New S&\M#hes. This made it lawful for the
Governor to grant leases of land in unsettledidistfor any term not exceeding 14 years for



pastoral purposes. Dr Fry has described this Gndéouncil as having a two-fold
significance in the New South Wales of the day.

"It brought to an end the policy of concentratidrsettlement, which was to have been
achieved by the Crown refusing to alienate thesfemle of, or to lease, any land outside 'the
nineteen counties' around Sydney or outside smedissaround Hobart, Melbourne and
Brisbane. It also introduced a system of Crowndbakl tenures which led to the whole of
Australia being transformed in subsequent decadesai patchwork quilt of freeholdings,
Crown leaseholdings, and Crown 'reservgs 3]

Less than a decade later the English authoritiesugh theNew South WaleSonstitution
Act 1855 (Imp), surrendered their control over Croemds. Thereafter, the entire
management and disposal of Crown lands was vestte iNew South Wales legislature.

It is against this background that one goes tstiuation in what later became the State of
Queensland. By Proclamation dated 10 February[1842the District of Moreton Bay
ceased to be a penal settlement. Pursuant to éhesjons of theCrown Lands unauthorized
Occupation Acts of 1839-1844 Commissioner of Crown Lands was appointedher t
Moreton Bay District. Other Districts were procladas settlement expanded in the move to
open up new land for pastoral purposes.

In June 1859 Queensland became a separate colloayaws of New South Wales, including
laws regulating the "sale, letting, disposal andupation” of waste lands, remained in force
until repealed or varied by the legislature of tieev colony. By Order in Council of 6 June
1859 the Queensland legislature was empowered ke faas with respect to waste lands. By
s 30of theConstitutionAct 1867 (Q), "it shall be lawful for the Legislatuséthis colony to
make laws for regulating the sale letting disp@sal occupation of the waste lands of the
Crown within the said colony". Section 40 vesteel tBntire management and control of the
waste lands belonging to the Crown in the said @plaf Queensland ... in the Legislature of
the said colony". The local legislature adoptedftinm of pastoral lease tenure which had
evolved in New South Wales. Many statutes wereguhbstween 1860 and 1962 which
provided for or affected pastoral leases. It isagassary to detail them; it suffices to say they
reflected a regime designed to meet a situatiornvtha unknown to England, namely, the
occupation of large tracts of land unsuitable &sidential but suitable for pastoral purposes.
Not surprisingly the regime diverged significanftlgm that which had been inherited from
England. It resulted in "new forms of tenydB0]. Regard must be had to the extraordinary
complexity of tenures in Australia, perhaps mostlbin Queensland. This can be seen most
readily in the writings of Dr Fry.

While Australia inherited the English law of tenuitenust be remembered that the system of
tenures had by then undergone much change. Indot@8)e and copyhold were the only lay
tenures recognised by English law and frankalmas the only spiritual tenure. Frankalmoin
was then obsolescent; it was never specified infarsgralian grant. No land has been held
here on copyhold tenure. Socage is the only fortemdre that, for practical if not theoretical
purposes, has existed in this country.

As early as 1905 the authors of what became timelatd real property text for New South
Wales had writtefi81]:



"The law of real property now in force here, and ldw on the same subject in force in
England, present more numerous and more strikiffgrehces and divergences than are
found in any other branch of equal importanc&he English law of real property ... has ...
received a strong impress of feudalism ... It visesdfore natural that this medieval growth,
when transplanted to new and uncongenial soil, lsh&ron begin to wither in its weakest
branches - that is to say, in the principles wliehived the least support from public utility
and convenience, and presented the most strikipgrtlees from modern notions of reason
and justice."

What is important about this history of legislatitwoth in New South Wales and Queensland,
is that it is essentially the story of the relasbip between the Crown and those who wished
to take up land for pastoral purposes. It refldutsdesire of pastoralists for some form of
security of title and the clear intention of theo@n that the pastoralists should not acquire
the freehold of large areas of land, the futureafsghich could not be readily foreseen.

Writing in 1946-1947, Dr Fry commentd®?2]:

"A century of subsequent legislation by the variteggslatures of Australia has developed a
new system of land tenures in the various Ausimaitates and Territories, so that it is now
possible to say, with a very high degree of acoyrdmat the constitutional supremacy of
Australian Parliaments and the Crown over all Aal&n lands, as much as the feudal
doctrines of the Common Law, is the origin of mafsthe incidents attached to Australian
land tenures."

Of course Dr Fry was not writing with the principlenunciated iiMabo [No 2]in mind. His
starting point was clear: "Rights in respect of &amd in Australia must therefore be derived
either directly or indirectly from the Crown, ortret all.'[183] Mabo [No 2] has shown his
starting point to be too narrow. What is importimtpresent purposes is Dr Fry's focus on
legislation rather than feudal doctrine in ordeidientify the incidents of tenure. This
reinforces the need to look at the relevant stagytoovisions, rather than simply apply feudal
notions of tenure without considering their placehe statutory scheme. ThusRrnv Toohey;
Ex parte Meneling Station Pty Ltd/here the question was whether a grazing licencer
theCrown Lands Acf931 (NT) conferred an "estate or interest" inltmal within the

meaning of thé\boriginal Land Rights (Northern Territory) Ad976(Cth), Mason J

said184]:

"The grazing licence is the creature of statutenfog part of a special statutory regime
governing Crown land. It has to be characterizeithénlight of the relevant statutory
provisions without attaching too much significanaeimilarities which it may have with the
creation of particular interests by the common tawer of land."

These comments apply with particular force to Qskamd where, at least at the time Dr Fry
was writing, there were approximately 70 differkimds of Crown leasehold and Crown
perpetual leasehold tenures. To approach the nimttesference to legislation is not to turn
one's back on centuries of history nor is it to ugp basic principles of property law. Rather,
it is to recognise historical development, the g&nin law over centuries and the need for
property law to accommodate the very differentagitan in this country.



Pastoral leases lie in the grant of the Crown. Tdreythe creature of statute and the rights and
obligations that accompany them derive from statiatéght of this, it is pertinent to turn to
the legislation pursuant to which the leases tlhgesti of these appeals were granted.

ThelLand Act1910

The grants in question were of course of Crown .|die first Holroyd lease and both
Mitchellton leases were granted pursuant to angestito the conditions and provisos of Pt
[ll Div 1 of the Land Act1910 (Q).

The 1910 Act is described in its long title as

"An Act to Consolidate and Amend the Law relatinghie Occupation, Leasing, and
Alienation of Crown Land."

Section 6(1) empowers the Governor in Councilhemname of His Majesty, to "grant in fee-
simple, or demise for a term of years, any Crowr l&ithin Queensland”. "Crown Land" is
defined185] as

"All land in Queensland, except land which is, tioe time being -
(a) Lawfully granted or contracted to be grantetemsimple by the Crown; or
(b) Reserved for or dedicated to public purposes; o

(c) Subject to any lease or license lawfully grdritg the Crown: Provided that land held
under an occupation license shall be deemed tadsrdand”.

Part Il of the Act deals with Pastoral Tenurese Térm pastoral tenures is wider than
pastoral leases since it includes occupation leggsanted under Pt[II86]. Division 1 of Pt

lll prescribes the machinery whereby Crown land mbayleclared open for pastoral lease for
a term not exceeding 30 years and competing apipisadealt with. When the term of any
lease exceeds 10 years, the term is to be dividederiods, the last period to be of such
duration as to permit the other period or periadise of 10 years duratifB87]. Division 1
contains other provisions relating to the compatabtf rent. Subject to what is said in the
general provisions of the Act, little more appeasgo the rights and obligations attaching to
pastoral leases.

Division 11 of Pt Il deals with occupation licessé&ection 45 empowers the Minister to
declare Crown land to be open for occupation undeupation license. A yearly rent is
payable. Each license expires on 31 December ofelein which it is granted but is
renewable from year to yéaB3]. While Pt Ill makes specific provision for pastdeases
and occupation licenses in respect of term and oginér parts of the Act apply equally to
both.

There are two other sections of the 1910 Act wisiobuld be noted because of the attention
paid to them (or their counterparts in later legfisin) in argument. The first is s 135 which
reads:



"If the license or lease of any land is determibgdorfeiture or other cause before the
expiration of the period or term for which it wasgted, then, unless in any particular case
other provision is made in that behalf by this Abg land shall revert to His Majesty and
become Crown land, and may be dealt with underAbisaccordingly.”

This section has relevance to the concepts ofahdite and reversion to the Crown which
are discussed later in these reasons.

The other provision is s 203 which reads:

"Any person, not lawfully claiming under a subsigtiease or license or otherwise under any
Act relating to the occupation of Crown land, wedaund occupying any Crown land or any
reserve, or is found residing or erecting any muiwlding or depasturing stock thereon, or
clearing, digging up, enclosing, or cultivating grart thereof, shall be liable to a penalty not
exceeding twenty pounds."

This provision was relied upon by the respondestsvédencing the exclusive possession of a
pastoral lessee. | shall return to s 203 when nigaWth that question.

As already noted, the leases granted under the A8L039] were expressed to be for
"pastoral purposes only". "Pastoral purposes” tdetined in the Act nor are the grants of
lease specific as to what the expression entaisarly it includes the raising of livestock. It
also includes things incidental thereto such aabéishing fences, yards, bores, mills and
accommodation for those engaged in relevant aietsviBut the use to which the land may be
put is circumscribed by the expression "pastorgbpses only"; the rights of the lessee are to
be determined accordingly.

ThelLand Act1962

The second Holroyd lease, the one on which Drumnddiodused, was granted in pursuance
of Pt VI Div 1 of theLand Act1962-1974.

The 1962 Act is described in its long title as

"An Act to Consolidate and Amend the Law relatinghe Alienation, Leasing and
Occupation of Crown Land."

With some transposition of words, the long titléshe 1910 and 1962 Acts are the same. The
definition of "Crown land" in the 1962 Act is tharae as that in the 1910 Act. The power to
make grants and leases is virtually the same.drif62 Act s 6(1) empowers the Governor in
Council, in the name of Her Majesty, to "grant@e{simple, or demise for a term of years or
in perpetuity, or deal otherwise with any Crowndamthin Queensland".

Part Il of the 1962 Act deals with Pastoral Tersundnich it identifies as pastoral leases, stud
holdings (not found in the 1910 Act) and occupatioanses. Occupation licenses are dealt
with similarly in both Acts. Part Il Div 1 of th&#962 Act prescribes the machinery whereby
Crown land may be declared open for pastoral |easetion 49(1) identifies

"the following classes of tenure, namely:-



(a) pastoral holding; or
(b) pastoral development holding; or
(c) preferential pastoral holding".

These classes of pastoral lease are not defined 82(1) provides that land may be declared
open for pastoral lease under pastoral develophwding "only where the cost of

developing the land will be abnormally high, andendhdevelopmental conditions are
imposed calculated to improve the carrying capaamiy productivity of the land and to
develop the public estate”. A preferential pastbdling carries an obligation of personal
residence if the notification so providédo].

Mention is made earlier in these reasons of theorgments and development specified in
the second Holroyd lease which is a pastoral hgldivihile the lease is not expressed to be
for pastoral purposes only, no other activity ithaused. The term of such a pastoral lease is
to be determined by the Minister and may not ex@8egeargL91].

By force of s 4(2), all leases granted under regmkAlcts and subsisting at the commencement
of the 1962 Act "shall be deemed to have been gdamit issued under the provisions of this
Act relating to the tenure or class or mode ofag€lof tenure hereunder which is analogous
thereto".

Before leaving this survey of the 1962 Act, twopsons should be mentioned. In dealing
with the 1910 Act mention was made of s 135 whigdvigled that on the determination of a
lease before the expiration of the term, the laawérted to His Majesty and became Crown
land. That provision has its counterpart in s 298€the 1962 Act with, however, an
additional requirement that the person in occupagive peaceful possession to the Land
Commissioner, "otherwise such person shall bespasser upon Crown lad92].

The other provision was s 203 of the 1910 Act me¢ato persons on Crown land, "not
lawfully claiming under a subsisting lease or lisemr otherwise under any Act relating to
the occupation of Crown land". It has its counterpas 372 of the 1962 Act.

Leases: exclusive possession

The 1910 Act and the 1962 Act say little as tortgbts conferred by a pastoral lease. What
of the lease itself? In each of the leases witlclvitis appeal is concerned, the Crown "DO
HEREBY ... DEMISE AND LEASE" the land in question.

At the forefront of the respondents’ case was tgeraent that an essential feature of a lease
is that it confers exclusive possession on theekeds their submission, it followed that the
instruments, being pastoral leases, conferred @tesees exclusive possession of the land.
To pose the issue in that way is to focus undulieasehold interests as known to the
common law and to give insufficient recognitiorthe fact that the pastoral lease is a creature
of statute. Accordingly, the rights it confers d@hd obligations it imposes must be determined
by reference to the applicable statutory provisidiat is not to say that reference to
leasehold interests at common law does not aichderstanding of these rights and
obligations. But it must not be allowed to obscilre particular nature of a pastoral lease
under the relevant legislation. And it must notedihwattention from the basic question whether



the grant of a pastoral lease was so inconsistihttiae existence of native title rights that
those rights must be regarded as having been endgimed. With those observations in mind, |
turn to a consideration of leasehold interests.

The headnote tRadaich v Smifi93] reads:

" In determining whether an instrument createsaadeas opposed to a licence, the decisive
factor in favour of a lease is whether the rightalitthe instrument confers is one to the
exclusive possession of the premises for a term."

Put that way, the point is not so much that a ‘8&asnfers exclusive possession; it is that the
conferring of exclusive possession is an indicati@t the arrangement in question is a lease
rather than, say, a licer[é®4].

Radaich v Smitland many other cases in which the character @isel has been considered
were decided in the context of commercial transasti often entered into against the
background of legislation that controlled rents awmtttions. The factual background had
generally been a written contract, described &seade in order to avoid the operation of
legislation. It is in this context that the follavg passage from the judgment of Windeyer J
must be consider¢td5]:

"What then is the fundamental right which a terfead that distinguishes his position from
that of a licensee? It is an interest in land afirdit from a personal permission to enter the
land and use it for some stipulated purpose orgaep. And how is it to be ascertained
whether such an interest in land has been giveng&eBwng whether the grantee was given a
legal right of exclusive possessiohthe land for a term or from year to year orddife or
lives."

The particular context in which emphasis has béacep on exclusive possession is further
illustrated byStreet v Mountfordwhere the question was whether an agreementrggaveo a
tenancy protected under tRent Act{UK). Lord Templeman, with whom the other Law

Lords agreed, "gratefully adopt[ed] the logic ahd language of Windeyer[196] for the
purposes of determining whether as a result ofga@esment relating to residential
accommodation the occupier was a lodger or a tehither Windeyer J nor Lord

Templeman was speaking in a context which throgl# lon the position of a "lessee" whose
rights depend on statute. It is a mistake to apglgt is said in these passages to the present
appeals unless it accords with the relevant statutiehas regard to the presence on the land of
the indigenous people.

The inconclusiveness for the present context ofrijes/e terms such as lease and licence is
illustrated byO'Keefe v Malon&vhich concerned licences granted underGhewvn Lands Act
1889 (NSW). Lord Davey, delivering the advice o trivy Council, spoke of the need to
examine the rights actually conferred on the geaated said.97]:

"An exclusive and transferable licence to occupylléor a defined period is not
distinguishable from a demise, and in the legistalanguage of the Land Acts the words
'leased,’ 'lease,’ and 'lessee,’ are frequenttyas®ords of a generic import, including lands
held under occupation licence, or the licence ertblder thereof."



The point is that the rights and obligations ofaspn holding an interest under the legislation
involved in the present appeals are not disposéy abmenclature. A closer examination is
required. The looseness of terminology in this adarther illustrated by the term "mining
lease" which, as used in tMéning Act1906 (NSW), was described by Windeyer Wade v
New South Wales Rutile Mining Co Pty ias "really a sale by the Crown of minerals
reserved to the Crown to be taken by the lessagste payable over a period of years as
royaltiesT199].

Likewise, the question has arisen whether an aeraegt described as a lease may fall short
of the grant of a right of exclusive possessioardise inGoldsworthy Mining Ltd v Federal
Commissioner of Taxatiéf with respect to a dredging lease of an area ebsdadssued

under the_Land Act1933 (WA). The respondent in that case arguedrésarvations in favour
of the Crown and others by way of access for ndgaand the reservation of all minerals
and petroleum showed that there was no right ouske possession in the appellant. Mason
J rejected the argument, holding in effect thatréservations were explicable by reason of
the relationship of the sea-bed to the navigabémohl which it underlay. Indeed, his Honour
thought that the very existence of access resenamtssumed a right of exclusive possession.
It is clear that Mason J found such a right intrens of the overall arrangement, not simply
in the use of the expression "demises and lea8esnilar approach may be found in
Glenwood Lumber Company v Phillipghere the Privy Council sdiZD1]:

"If the effect of the instrument is to give the tht an exclusive right of occupation of the
land, though subject to certain reservations @r testriction of the purposes for which it may
be used, it is in law a demise of the land itself."

The instrument in question was a licence of landHe purpose of cutting timber, granted
pursuant to a Newfoundland statute.

Certainly, the authorities point to exclusive pa@ssen as a normal incident of a lease. They
do not exclude, however, an inquiry whether exgkigiossession is in truth an incident of
every arrangement which bears the title of leasethErmore, those authorities, which are
directed to commercial transactions between ind&ighersons or corporations, are not
concerned whether something that is underpinnezblhynon law recognition, namely, native
title rights, are excluded by the grant by the Qratwhat is described as a pastoral lease
over land to which those rights attach.

There is a passage in the judgment of BrennarAdnerican Dairy Queen (Q'ld) Pty Ltd v
Blue Rio Pty Ltf202] which may seem to tell against some of the conaiotas just
mentioned. His Honour said of a lease by a trustéend reserved unddie Land Acfl962-
1981 (Q):

"By adopting the terminology of leasehold interggte Parliament must be taken to have
intended that the interests of a lessee, transferedggagee or sublessee are those of a lessee,
transferee, mortgagee or sublessee at common ladified by the relevant provisions of the
Act."

These remarks were made in a particular conterteha whether a sublessee of the land
could assign its interest at common law. The furtublease proposed was an entirely
commercial transaction. It did not involve thedtidf the Crown. There is no comparison with
the situation in the present appeals. Furthernet@mination of how pastoral leases came



about in Queensland and the more basic questitanafes under Queensland law shows that
his Honour's observation cannot be transposed sotasow light on the position of native

title rights. The same may be said of the obsesaatf Mason J in the same cgX#3] that the
rule that courts will construe a statute in accoogawith common law principles "applies to
the principles of the common law governing the tomeand disposition of rights of

property".

Pastoral leases: exclusive possesaion

It is not surprising that the terminology of pasideases was employed by the legislature.
And it is important to bear in mind that althougje second Holroyd lease was granted in
1975 (the Mitchellton leases in 1915 and 1919)régeme under which all the leases were
granted was established before the turn of theucgand was itself part of the historical
development of the colony. The regime is best wtded by seeing what had preceded it, as
outlined earlier in these reasons.

It is apparent from a despatch from Sir George §ipansmitting th€rown Lands
unauthorized Occupation At the Secretary of State that one of its aims'f\@aghe
purpose of putting a stop to the atrocities whiakiehbeen committed both on them [the
natives] and by theni204]. Furthermore, under the Regulations made purdodahat Act a
licence could be cancelled if the licensee was imbed "of any malicious injury committed
upon or against any aboriginal native or other @gess The whole tenor of these provisions
indicates a contemplation that Aborigines wouldupen licensed lands.

The thrust of contemporary documents, in particatlanmunications by the Secretary of
State, Earl Grey, to the Governor of New South Watake it clear that Aborigines were not
to be excluded from land under pastoral occup&i@m. In the first of these two despatches,
Earl Grey wrote of pastoral occupation:

"l think it essential that it should be generalhderstood that leases granted for this purpose
give the grantees only an exclusive right of pasjarfor their cattle, and of cultivating such
Land as they may require within the large limitsglassigned to them, but that these Leases
are not intended to deprive the Natives of thaimier right to hunt over these Districts, or to
wander over them in search of subsistence, in trener to which they have been heretofore
accustomed, from the spontaneous produce of thexsmpt over land actually cultivated [or]
fenced in for that purpose.”

In the second, Earl Grey repeated his earlier i@t the intention was "to give only the
exclusive right of pasturage in the runs, not thawesive occupation of the Land, as against
Natives using it for the ordinary purposes"”.

The Queensland legislation aimed at giving pasgisasome security of tenure in regard to
their pastoral activities. The authorities in Emglaxpressed almost constant concern that the
grant of pastoral leases should not be used teptédborigines from using the land for
subsistence purposes. And a similar concern wagss@d within Australia. Thus in his 1900
Annual Report the Northern Protector of Aborigind&alter Roth, warned against the
dispossession of blacks from their hunting-grousua$ sources of water supply "by their

lands being rented for grazing rights at a nomiiigaire”. He added:



"Carrying the present practice (might against Dighia logical conclusion, it would simply
mean that, were all the land in the north to bas {eased, all the blacks would be hunted into
the seal206]

The Protector repeated his forebodings in his tepfat903207].

Against this background, it is unlikely that théeintion of the legislature in authorising the
grant of pastoral leases was to confer possessitinedessees to the exclusion of Aboriginal
people even for their traditional rights of huntigd gathering. Nevertheless, "intention” in
this context is not a reference to the state ofdoiiithe Crown or of the Crown's officers
who, for instance, made a grant of land. What ise@scertained is the operation of the
statute and the "intention" to be discerned frd@Dit].

Some reference should be made to the authorities which the respondents relied. In
Macdonald v Tullythe Full Court of the Supreme Court of Queenskaid of a plaintiff who
had paid rent to the Crown and occupied and stoCkedn lands underhe Tenders for
Crown Lands Ack4 Vic No 12 (Q), though no formal lease had bgmmted to hirf209]:

"This right of the plaintiff to occupy was, in oapinion, capable of being maintained against
any disturber, whether assuming to disturb in eirdfian alleged lease or otherwise."

But, despite the generality of the statement, dear that the Court was directing its attention
to the position of third parties in the conventiosense, not to Aborigines whose traditional
land might fall within the lease. The same maydad sf the observation of the Full Court in
Wildash v Brosnd210] that a pastoral lessee had an "exclusive rigtitddand”.

Reference was made earlier in these reasons t8 sf28e 1910 Act and its counterpart, s
372 of the 1962 Act. The respondents contendedlieatffect of the provision was to render
a trespasser any person occupying Crown land wisd'mat lawfully claiming under a
subsisting lease or license". This was said taigelAborigines. The answer to this
contention was given by Brennan Mabo [No 2]when dealing with s 91 of tlérown

Lands Alienation Aci876 (Q), the predecessor of this provision. Hisélr saifR11]:

"To construe s 91 or similar provisions as applyim¢he Meriam people in occupation of the
Murray Islands would be truly barbarian. Such psamns should be construed as being
directed to those who were or are in occupatioreundlour of a Crown grant or without any
colour of right; they are not directed to indigeaanhabitants who were or are in occupation
of land by right of their unextinguished nativéstit

In the course of argument reference was made tdetision of this Court ifandama

Pastoral Co v Mundi Mundi Pastoral Co [[f1 2] as pointing to exclusivity of possession on
the part of a holder of a pastoral lease. Butwlas a case in which one pastoral company,
relying on certain statutory provisions, claimed ttght to take travelling stock across the
land comprised in a pastoral lease held by anghstoral company. The judgments turned
on the language of the statutory provisions. Thexs however a strong dissent from Isaacs J
who thought it astonishing to hear it arglid]

"that - while in the very act of liberalizing thertditions of pastoral settlement in the more
distant parts of the State on virgin land ... tlegiklature of South Australia had deliberately



adopted the suicidal and inconsistent policy of imglkhe passage of healthy travelling stock,
not only always more difficult than it already wasit in a vast number of cases impossible”.

His Honour's judgment is lengthy, involving a dkgdiconsideration of the history of pastoral
leases in South Australia. It is apparent thavlag of the statutory provisions was
influenced by that history which he regarfi&di] as establishing thatHe right of owners of
travelling stock to passa right more or less regulated, but basicalight - over Crown
lands, including lands let by the Crown for pasgesaspart of the constant and traditional
policy and law of South Australia

While the appellants may find some support forrthegument in the dissenting judgment of
Isaacs J, the decision itself turns on statutangu@age. Certainly, the decision offers no
support for the proposition that exclusivity of pession is a necessary ingredient of a
pastoral lease.

A pastoral lease under the relevant legislatiomtgato the lessee possession of the land for
pastoral purposes. And the grant necessarily gatleetlessee such possession as was
required for the occupation of the land for thoagopses. As has been seen, each lease
contained a number of reservations of rights ofyetioth specific and general. The lessee's
right to possession must yield to those reservatidhere is nothing in the statute which
authorised the lease, or in the lease itself, whartferred on the grantee rights to exclusive
possession, in particular possession exclusivdl afhts and interests of the indigenous
inhabitants whose occupation derived from theulitr@nal title. In so far as those rights and
interests involved going on to or remaining onldred, it cannot be said that the lease
conferred on the grantee rights to exclusive pa@ssesThat is not to say the legislature gave
conscious recognition to native title in the semedkected inMabo [No 2]. It is simply that
there is nothing in the statute or grant that sthtwel taken as a total exclusion of the
indigenous people from the land, thereby necegsaeiting their presence as that of
trespassers or at best licensees whose licence beukvoked at any time.

It follows that Question 1B(b) and Question 1Clhich ask whether the pastoral leases
"confer rights to exclusive possession on the ES$saust be answered "No". As the
guestions are framed, the question of extinguishsigictly does not then arise. But for these
reasons to be meaningful, one must go on and camnsidvhat extent the grant of a pastoral
lease under the 1910 Act or 1962 Act necessartipgxished native title rights.

That a concept of feudal tenure brought to Austrhalit subjected to change through a
complex system of rights and obligations adaptetiegphysical, social and economic
conditions of the new colony, in particular thepdisition of large areas of land (often
unsurveyed) for a limited term for a limited purppshould determine the fate of the
indigenous people is a conclusion not lightly taréa&ched. The continuance of native title
rights of some sort is consistent with the dispasiof land through the pastoral leases. | say
"of some sort" because there has been no findirntgd¥ederal Court whether such rights
existed in respect of the leased land and, if thdythe nature of those rights. That is a matter
to which | shall return.

Extinguishment

The idea of extinguishing title to land raises anber of questions, particularly when the title
said to have been extinguished does not derive frencommon law but has been recognised



by the common law. When land is acquired by then@réor the purposes of public works,
the title of the registered proprietor is in tretktinguished by force of the notice of
acquisition or resumption. The title vests in thhevn by force of statute though registration
may be required under the Torrens system. Butshardly the situation here when what is
contended is that the grant of a pastoral leagself effected an extinguishment of native
title rights.

In Mabo [No 2] Brennan J sajd15]:

" Sovereignty carries the power to create and tmguish private rights and interests in land
within the Sovereign's territory. It follows thai a change of sovereignty, rights and
interests in land that may have been indefeasidieiuthe old regime become liable to
extinction by exercise of the new sovereign power."

His Honour cited, in support of the initial propmn, Joint Tribal Council of the
Passamaquoddy Tribe v Mort@h There are other authorities which assert or asshen
power to extinguish traditional tifl217]. The general proposition is not questioned by the
appellants. And although fiduciary obligations be part of the State of Queensland were
asserted by the appellants, it is unnecessaryrgupuhis aspect in order to deal with the
guestions posed by the appeals.

Mason CJ and McHugh J agreed with the reasonsifigment of Brennan J. Deane and
Gaudron JJ said that, like other legal rights,

“"the rights conferred by common law native titl@ dhe title itself can be dealt with,
expropriated or extinguished by valid Commonwediate or Territorial legislatiof218].

| said that there is "precedent for the propositttat the Crown has power to extinguish
traditional title'[219]. But | raised a number of questions. Is the paxercisable only with
the consent of the titleholders or is it exercisatilaterally? | add¢@d20]:

"the plaintiffs did not contest the Crown's powaektinguish traditional title by clear and
plain legislation. That concession was properly epatibject to a consideration of the
implications that arise in the case of extinguishtwathout the consent of the titleholders."

Later in his judgment Brennan J s&idl1|:

" However, the exercise of a power to extinguistiveditle must reveal a clear and plain
intention to do so, whether the action be takethieylegislature or by the Executive."

The need for clarity of intention is spelled outtie judgments of other members of the

Courf222].

In Western Australia v The Commonwedltlative Title AciCaseg the following passage
appearg223]:

" After sovereignty is acquired, native title camdxtinguished by a positive act which is
expressed to achieve that purpose generally viged the act is valid and its effect is not
qualified by a law which prevails over it or oveetlaw which authorises the act. Again, after
sovereignty is acquired, native title to a paréeidarcel of land can be extinguished by the



doing of an act that is inconsistent with the aoméid right of Aborigines to enjoy native title
to that parcel - for example, a grant by the Croiva parcel of land in fee simple - provided
the act is valid and its effect is not qualifieddiaw which prevails over it or over the law
which authorises the act.”

It is with the concept of inconsistency that thappeals are much concerned.

During the hearing of these appeals attention fedws a passage in the judgment of
Brennan J irMabo [No 2]where his Honour sgigi24]:

" A Crown grant which vests in the grantee an edgem land which is inconsistent with the
continued right to enjoy a native title in respetcthe same land necessarily extinguishes the
native title."

In this regard Deane and Gaudron JJ said:

" The personal rights conferred by common law reatitle ... are extinguished by an
unqualified grant of an inconsistent estate inlémel by the Crown, such as a grant in fee or a
lease conferring the right to exclusive posses§ias].

In the circumstances of the case, | held that wérdtke leases in question were effective to
extinguish traditional title was something it wasecessary to answeg6|.

The recital in the preamble to thiative Title Acthat

"The High Court has:

(c) held that native title is extinguished by vajiovernment acts that are inconsistent with the
continued existence of native title rights andriests, such as the grant of freehold or
leasehold estates”

reads too much into the judgmentdMabo [No 2]so far as the reference to leasehold estates
is concerned unless particular attention is givewhat is meant by that term. At their

highest, the references are obiter. It has beearghy accepted that a grant of an estate in fee
simple extinguishes native title rights since thithe largest estate known to the common
law.

It is fair to comment that while there are passagéle judgments of the Court dealing with
the circumstances in which native title may beregdished, no great attention has been
focused on the idea itself. Hitherto it has notrbeecessary to do so. What is meant by
extinguishment is alluded to by Macfarlane JAwigamuukw v British Columbiahen he

said2271:

" Before concluding that it was intended that aaranal right be extinguished one must be
satisfied that the intended consequences of tleni@llegislation were such that the Indian
interest in the land in question, and the inteaeshorized by the legislation, could not
possibly co-exist."



There is a further passage in the judgment of Mifa JA which strikes a chord in the
present appeals:

"It is clear that the mischief at which many of iGolonial Instruments was directed was the
agitation in the colony attendant upon the inflax @resence of miners seeking gold.
Governor Douglas needed authority to stabilizesiheation. A plan to attract permanent
settlers, and establish them on the land was Uygesgjuired. The aboriginal peoples were
not the problem. The acquisition of Indian landswat the design, although attendant upon
settlement was the need to reconcile the confljatierests of the aboriginals and of the
settlers. But the urgent question was settlemettlam establishment of British authority in
the colony. One should assume that the object avasttieve the desired result with as little
disruption as possible, and without affecting aedrtights and existing status any more than
was necessary228]

It is true that what is said in the judgment®elgamuukws against a background of treaty
making. Nevertheless the passage in the judgmevibofarlane JA is particularly apposite
here. In the course of his judgment Lambert JA (wias in dissent as to the outcome of the
appeal) distinguished express (or explicit) extisgment and implicit extinguishment. As to
the latter he sajd29]:

" Implicit extinguishmenis extinguishment brought about by the soveremueay acting
legislatively in an enactment which does not previdlits terms for extinguishment but
which brings into operation a legislative scheméctlis not only inconsistent with
aboriginal title or aboriginal rights but which nmekit clear and plain by necessary
implication that, to the extent governed by thesttice of the inconsistency, the legislative
scheme was to prevail and the aboriginal title @mariginal rights were to be extinguished."”

What emerges from the judgmentdalgamuukws the emphasis on inconsistency between
native title rights and rights created by legislator by some administrative scheme
authorised by legislation, that is, the inabilifytlee two to co-exist. It is that inconsistency
that renders the native title rights unenforceablaw and, in that sense, extinguished. If the
two can co-exist, no question of implicit extinduisent arises and it is implicit
extinguishment with which these appeals are comeckrn

While the appellants accepted, as they were baudd in light ofMabo [No 2]J230] and the
Native Title AciCasé¢231], that native title may be extinguished, thereoimsthing curious in
the notion that native title can somehow suddeghse to exist, not by reason of a legislative
declaration to that effect but because of someditndealing by the Crown with Crown land.
To say this is in no way to impugn the power of @rewn to deal with its land. It is simply to
ask what exactly is meant when it is said thatvedtiile to an area of land has been
extinguished.

Inconsistency can only be determined, in the presamtext, by identifying what native title
rights in the system of rights and interests upbicivthe appellants rely are asserted in
relation to the land contained in the pastoraldsa$his cannot be done by some general
statement; it must "focus specifically on the ttiadis, customs and practices of the particular
aboriginal group claiming the righ232]. Those rights are then measured against the rights
conferred on the grantees of the pastoral leaggkgetextent of any inconsistency the latter
prevail. It is apparent that at one end of the spatnative title rights may "approach the
rights flowing from full ownership at common laf@33]. On the other hand they may be an



entitlement "to come on to land for ceremonial @s$gs, all other rights in the land belonging
to another grou234]. Clearly there are activities authorised, indeegame cases required,
by the grant of a pastoral lease which are inctersisvith native title rights that answer the
description in the penultimate sentence. They miagiay not be inconsistent with some more
limited right.

Thus the questions asked of the Federal Court,mdmesume the existence of native title
rights but say nothing as to their content, producartificial situation.

Radical title

Because of the course taken by the argument befer€ourt in the present appeals, it is
necessary to say something about radical titleyghdhis matter was considered by the Court
in Mabo [No 2]235]. As is clear from the judgments in that case,r@sequence of
sovereignty is the attribution of radical titlettee Crown. But radical title does not of itself
carry beneficial ownership. Brennan J describéd tihese terni236]:

"The radical title is a postulate of the doctrifgéemure and a concomitant of sovereignty."

In Amodu Tijani v Secretary, Southern Nigetha Privy Council, in a judgment delivered by
Viscount Haldang37], spoke of the title of the Sovereign as "a pugalestate, to which
beneficial rights may or may not be attached".

From the distinction thus made, it is apparent thatgrant of an estate in land does not
require the Crown to assume beneficial ownershign@land. Nor does the relevant
legislation so dictate. As Brennan J observeldiabo [No 2]238]:

"It is only the fallacy of equating sovereignty dmeheficial ownership of land that gives rise
to the notion that native title is extinguishedtbg acquisition of sovereignty."

Later his Honour sajd39]:

"If a lease be granted, the lessee acquires possessl the Crown acquires the reversion
expectant on the expiry of the term. The Crowntl's ts thus expanded from the mere radical
title and, on the expiry of the term, becomes ayhe dominium."

That the radical title lies with the Crown immeeigtbefore the grant of a pastoral lease is
clear. But how relevant is it to speak of the Craequiring the "reversion" in such a case
and of the Crown's title becoming a plenum domir#tutrhas been sdig10]: "A reversion is
the interest which remains in a grantor who creatg®f his own estate lesser estate"
(emphasis added). In support of the foregoing staie, the author quotes from
Blackstong241]:

"An estate irreversionis the residue of an estate left in the grantbocammence in

possession after the determination of some paati@gdtate granted out by him. ... For the fee-
simple of all lands must abide somewhere; and,iint® was before possessed of the whole,
carves out of it any smaller estate, and grargw &y, whatever is not so granted remains in
him."



The doctrine of estates is a feudal concept inraaexplain the interests of those who held
from the Crown, not the "title" of the Crown itselthe discussion of reversion in the standard
texts invariably focuses on the holder of an estatee simple who grants some lesser estate,
usually a life estate or lease. But that is notcdmee here. The matter was explained by
Brennan J irMabo [No 2]when he sai@42]:

"Recognition of the radical title of the Crown igitg consistent with recognition of native
title to land, for the radical title, without moris,merely a logical postulate required to
support the doctrine of tenure (when the Crownehascised its sovereign power to grant an
interest in land) and to support the plenary tfighe Crown (when the Crown has exercised
its sovereign power to appropriate to itself owhgrof parcels of land within the Crown's
territory)."

To speak, in relation to the Crown, of a revergmpectant on the expiry of the term of a

lease as expanding the Crown's radical title teeaym dominium is, in my respectful view,

to apply the concept of reversion to an unintergledl To say this in no way detracts from

the doctrine of sovereignty; the Crown may theeradtal with the land as is authorised by
statute, disposing of it in some way or appropmiit to its own us@43]. Indeed it may deal
with the land during the term to the extent thas suthorised by statute or by the terms of the
grant to do so. In the present case, once a phktasg® came to an end, the land answered the
description of "Crown land" and might be dealt watttordingly244]. The invocation of
reversion and plenum dominium, as those expressiangsually understood, does not lie
easily with the position of the Crown under theevaint statutes.

The proposition that it is the radical title of tGeown with which we are concerned and that,
on the expiration or other termination of a padtl@ase, it is still the radical title that must be
considered in relation to native title rights, does minimise the sovereignty of the Crown.
Nor does it undermine the principle that nativie tiights depend on their recognition by the
common law. That recognition carries with it theveo to extinguish those rights. But it
requires a very clear act to do so. To contendthi®e is a beneficial reversionary interest in
the Crown which ensures that there is no roomrerécognition of native title rights, is in
my view, to read too much into the Crown's titlarthermore, if it is the reversion which
carries with it beneficial title, why is that titfeot there in the first place? And if it is the
existence of that beneficial title which extingiesmative title rights, why were those rights
not extinguished before the grant of a pastorald@arhere is a curious paradox involved in
the proposition.

While nothing in the judgments of the Court, intpadar those ifMabo [No 2], point with

any certainty to the answers demanded of the Qotine present proceedings, that decision
is a valuable starting point because it exploregéationship between the common law and
the "law" which evidences native title rights. $o &s the scope Mabo [No 2]is concerned,
it should be noted that in their joint judgment MasCJ and McHugh J, with the authority of
the other members of the Court constituting theomitgj said245]:

"The formal order to be made by the Court ... & aaa form which will not give rise to any
possible implication affecting the status of lanie is not the subject of the declaration in
... the formal order."



This simply reinforces the proposition that whike judgments itMabo [No 2] are
significant for an understanding of the issueh@present appeals, they do not determine
their outcome.

Non-entry into possession

The lessees of the Mitchellton leases did not ¢wpossession. Council for the Thayorre
People relied upon this point of distinction witietHolroyd lease to argue that the
Mitchellton leases vested in interest but nevgraasession.

The argument was in part that if the concept ofi&¢tienures applied to pastoral leases, the
Crown did not acquire a reversion expectant necg$sathe plenum dominium required to
extinguish native title rights. The feudal prin@plas expressed @oke on Littletonn the
following mannej246]:

"For before entry the lessee hath Imieresse terminian interest of a terme, and no
possession, and therefore a release which enunegaypf enlarging of an estate cannot
worke without a possession, for before possessieretis no reversion”.

Although the rule has been abolished in all Statesustralia, including Queenslai#di 7], it
occasionally rears its hef@d8]. However the earlier existence of the rule dodsadwance

the argument of the Thayorre People. Section @(#)ed.and Act1910, under which the
Mitchellton leases were granted, declares the ¢etmsbe "valid and effectual to convey to
and vest in the person therein named the landithdescribed for the estate or interest
therein stated". It follows that execution of tkades in question was sufficient to vest in the
lessees a grant in accordance with the statute.

Extinguishment revisited

Undue emphasis on the term extinguishment tendbdoure what is at the heart of this issue.
It is too simplistic to regard the grant by the @noof a limited interest in land as necessarily
extinguishing native title rights. It is a largegtindeed to conclude that, because there has
been a grant of a "lease" of many square milepdstoral purposes, all rights and interests of
indigenous people in regard to the land were irgdritiereby to be brought to an end. Where
is the necessary implication of a clear and plaiarition? The impact of such a conclusion
was addressed by Lee JNorth Ganalanjawhen he sai@49]:

"It may be thought to be a bold proposition that ginant of a statutory right to take
possession of a vast area of leasehold land tcstlepastock, being an area which included
land to which an organised social group of indigenmhabitants resorted as of right for
usufructuary or cultural purposes, demonstratdéar and plain intention by the Crown to
extinguish those rights when the interest granteti¢ pastoral tenant by the Crown was
subject to various derogations including the righthe Crown to recover the demised
property by resumption or reservation, and riglitsazess and possession vested by the
Crown in third parties, the exercise of which, inghcases, was likely to cause as much
disturbance to the pastoral tenant's enjoymenbssgssion as the use of native title rights by
indigenous inhabitants."”

Because | have concluded that none of the gractsssarily extinguished "all incidents of
Aboriginal title", no further question arises ireie appeals as to any concept of the



suspension of native title rights during the cucseaf the grants. | express no view on that
matter.

The claims against Queensland, Comalco

and Aluminium Pechiney

These claims, mentioned at the outset of thesemeaare the subject of Questions 4 and 5.
They raise discrete issues from the earlier questio

| would answer each of those questions "No", ferrdasons given by Kirby J which | gladly
adopt.

Answering the questions

As | said early in these reasons, the Court madeatr that it proposed to deal only with the
particular questions asked.

Questions 1A and 1B are not happily framed, wigirtemphasis on whether the grant of
each pastoral lease "necessarily" extinguishedrialtlents of Aboriginal title" of the Wik
Peoples and the Thayorre People, an aspect thatnsés if in each case the pastoral lease
conferred "rights to exclusive possession on tl@tge". The questions reduce to
straightforward propositions what are in truth céempssues of law and of fact. They look

for a certainty in the answers which, in the cirstamnces of the present appeals, is a mirage.
There have been no findings as to whether natikerights even exist in connection with the
land, let alone the content of any such rights #&pparent from these reasons that | am of the
opinion that none of the grants the subject ofajgeals "necessarily" extinguished all
incidents of aboriginal title. However, Questiosdnd 1C cannot be answered in the form
asked because | am also of the opinion that thegddeases did not confer exclusive
possession on the grantees especially in the sérseluding all holders of native title

rights, the existence and nature of which haveemeh been canvassed. Indeed, the questions
framed by reference to "exclusive possession” terabscure what is the critical question,
that of extinguishment. Nevertheless, the questhiasild be answered as best they can.

As to Question 1B(a), the Wik Peoples did not peeshallenge to Drummond J's answer.
While the Thayorre People did not abandon theilehge to Drummond J's answer to
Question 1C(a), they made no submissions in sugbdiniat challenge. | am content to adopt
Gaudron J's reasons for dismissing the appealispdmt.

In the light of these reasons for judgment, | waarhdwer the questions as follows:

Question 1B

(b) No.

(c) Does not arise.

(d) Strictly does not arise but, in the light oé$le reasons, is properly answered No.

Question 1C



(a) No.
(b) No.
(c) Does not arise.

(d) Strictly does not arise but, in the light oé$le reasons, is properly answered No.

Question 4

No.

Question 5

No.

It follows that each appeal succeeds in part. Tissvars given by Drummond J to Questions
1B(b), (c) and (d) and 1C(b), (c) and (d) shouldseeaside and the questions answered in
accordance with these reasons. The Wik Peoplescshaue their costs of the appeal relating
to Question 1B(b), (c) and (d), to be paid by #gpondents who opposed the orders sought
in relation to that question. The Wik Peoples stigay the respondents’ costs relating to
Questions 4 and 5. The Wik Peoples and the Thayreople should have their costs of the
appeal relating to Question 1C(b), (c) and (dhedgaid by the respondents who opposed the
orders sought in relation to that question. Theydha People should pay the respondents'
costs relating to Question 1C(a). The matter shbaldemitted to Drummond J with respect
to the costs of the proceedings below and generally

Postscript

Before leaving this judgment, it is important thia significance of the answers proposed
should be properly understood. What now followsail with the concurrence of Gaudron,
Gummow and Kirby JJ who each answers the questiosimilar terms. The order the Court
makes will therefore reflect those answers.

In these appeals the Court has been called upamsiwer questions which, no doubt, it was
hoped would resolve all important issues betweerp#rties. Having regard to the form of
the questions framed for the purpose of the prangedn the Federal Court, that has not
proved possible.

To say that the pastoral leases in question dig¢dofer rights to exclusive possession on the
grantees is in no way destructive of the titlehafse grantees. It is to recognise that the rights
and obligations of each grantee depend upon thestef the grant of the pastoral lease and
upon the statute which authorised it.

So far as the extinguishment of native title rightsoncerned, the answer given is that there
was no necessary extinguishment of those righteégon of the grant of pastoral leases
under the Acts in question. Whether there was gutghment can only be determined by
reference to such particular rights and interestaay be asserted and established. If
inconsistency is held to exist between the rightsiaterests conferred by native title and the
rights conferred under the statutory grants, thimggs and interests must yield, to that extent,



to the rights of the grantees. Once the conclusioeached that there is no necessary
extinguishment by reason of the grants, the pdggibf the existence of concurrent rights
precludes any further question arising in the algpa@ato the suspension of any native title
rights during the currency of the grants.

GAUDRON J.

Table of Content®age

In June 1993, the Wik Peoples commenced proceedirigs Federal Court of Australia
against the State of Queensland, the CommonweiaRhsiralia and other respondents,
including Comalco Aluminium Limited ("Comalco") aduminium Pechiney Holdings Pty

Ltd ("Pechiney"). They, the Wik Peoples, claimetivetitle and possessory title rights over
an area of land, including tidal land, in far no@heensland and over the adjoining sea. In the
alternative, they claimed damages and sought vafmns of equitable relief. Other persons
and bodies, including pastoralists, the Aborigauadl Torres Strait Islander Commission and
the Thayorre People, were later joined as additi@spondents.

The Thayorre People claim native title over parthaf land the subject of the Wik claim.
When joined to the proceedings instituted by th& R&oples, the Thayorre People cross-
claimed against the State of Queensland and ofinetsding the Pormpuraaw Aboriginal
Council which, as trustee, holds part of the lafdclv they, the Thayorre, claim.

TheNative Title Actl993(Cth) came into force on 1 January 1994. The Wa&dtes then
made a claim under that Act but procedural rulwgse made by Drummond J for the
hearing and determination of certain issues irFgaeral Court proceedings which, it was
thought, might resolve the major, if not all, issure the Federal Court proceedings as well as
those in the claim under tidative Title ActIn the result, five questions were raised for
determination as preliminary questions of law, firet question containing three sub-
guestions, 1A, 1B and 1C.

It will later be necessary to refer in some ddt@aBome of the questions raised for
determination as preliminary issues. For the morntesitsufficient to note that, at first
instance, Drummond J declined to answer one okthjogstions, Q 2, but answered the
others in a manner adverse to the interests oMikeand the Thayorre Peop[@50]. The

Wik and Thayorre Peoples (together referred tdtzes dppellants™) were each granted leave
to appeal to the Full Federal Court and, in duesmuheir appeals were removed into this
Court pursuant te 400f theJudiciary Act 1903(Cth).

The issues in the Appeal

The notice of appeal filed on behalf of the Wik ples was amended in various respects and,
as a result, there is no longer any challengedattswers given by Drummond J to questions
1A and 3. Question 1A was designed to determindheineas a matter of State constitutional
law, the legislative power of the Queensland Pardiat is limited in such a way that it does
not extend to laws extinguishing or impairing nattitle rights. Question 3 was designed to
determine whether, assuming their previous existemative title rights to minerals and
petroleum were extinguished by the enactment oéiggegislation reserving or vesting
minerals and petroleum in the Crown.



The result of the amendments to the notice of ddped on behalf of the Wik Peoples is that
they challenge the correctness of the answers diyddrummond J to parts of questions 1B
and 1C and, also, to questions 4 and 5. The Thaywople only challenge the answer to
guestion 1C; and they alone challenge the answguéstion 1C(a). That sub-question is
directed to ascertaining whether native title righite constitutionally protected by reason of
undertakings given by colonial authorities in thielsmineteenth century. No argument was
addressed to that question in this Court.

The major issue in the appeal arises by referemgedstions 1B(b), (c) and (d) and 1C(b), (c)
and (d). Those sub-questions are directed to ascerg whether, as contended by the State
of Queensland and the other respondents who addmesame position in this Coj#$1]
(together referred to as "the respondents”), thatgsf pastoral leases pursuant tolthad
Act1910 (Q)252] ("the 1910 Act") and theand Act1962 (Q) ("the 1962 Act")

automatically extinguished native title rights. Téwb-questions proceed by reference to two
leases granted under the 1910 Act ("the MitchelRastoral Leases") and one granted under
the 1962 Act ("the Holroyd Pastoral Lease").

Questions 4 and 5 give rise to a separate anadissisue, namely, whether, as contended by
the Wik Peoples, native title survived separateageents between the State of Queensland
and Comalco and Pechiney and the grant of bauxitengileases to those companies in
accordance with those agreements.

The claims by the Wik Peoples with respect to b@uxiining leases granted to Comalco and
Pechiney (Questions 4 and 5)

It is convenient to state at the outset that | agvith Kirby J, for the reasons that his Honour
gives, that Drummond J correctly answered questdaasd 5 against the interests of the Wik
Peoples. Accordingly, to that extent their appeasinbe dismissed.

The arguments with respect to Pastoral Leases

As already mentioned, no argument was directediéstipn 1C(a). As to questions 1B(b), (c)
and (d) and 1C(b), (c) and (d), it was arguedHerrespondents in this Court and by the
interveners who appeared in the same intg¥®3} that pastoral leases granted under the 1910
and 1962 Acts were true leases in the traditiooalraon law sense and, thus, conferred

rights of exclusive possession. Those rights, aliogrto the argument, are inconsistent with
the continued existence of native title rights ahds, necessarily extinguished them. On the
other hand, the appellants and the intervenergsesmbndents appearing in the same
interesf254] argued that pastoral leases granted under thasesste not true leases and did
not confer rights of exclusive possession, but igarghts to use land for pastoral purposes.

By way of alternative, the appellants argued tiigiastoral leases did confer rights of
exclusive possession, native title rights wereexinguished because those rights were not
exercised either pursuant to the Mitchellton Pastoeases or the Holroyd Pastoral Lease.
The respondents and supporting interveners refdi¢lis contention by asserting that it was
the grant, not the exercise, of a right of exclagpessession which operated to extinguish
native title rights. In this they were undoubtedbyrect. As Deane J and | pointed out in
Mabo v Queensland [No 2155], nativetitle rights "are extinguished by an unqualifie@ugfr

of an inconsistent estate in the land by the Crauoh as a grant in fee or a lease conferring
the right to exclusive possession" or other incstesit dealings with the land by the Crown.



The appellants also contended, by way of furthter@tive, that native title rights revived on
expiry, surrender or forfeiture. The respondentsiaterveners resisted this submission,
arguing that, with the grant of a pastoral ledse,Grown acquired the interest in the
reversion and its radical title was thereby coraebtb full beneficial ownership. The
appellants, in turn, argued that there was no sty in the sense for which the respondents
and supporting interveners contended.

Finally, the appellants argued that, if the Crowquared the reversion and, thus, full
beneficial ownership by the grant of a pastoradéed@he Crown owed a fiduciary duty to, and,
thus, held the reversion on trust for previousveatitle holders.

Leaving aside the question of trust, the argumeinéxt attention, in the main, to the terms of
the Mitchellton and Holroyd Pastoral Leases anithéoterms of the 1910 and 1962 Acts.

The Mitchellton land

As the Mitchellton Pastoral Leases were grantedreehe Holroyd Pastoral Lease, it is
convenient to deal with them first. They were gegininder the 1910 Act and are the subject
of separate claims by the Wik Peoples and the TinayReople. The land the subject of these
Pastoral Leases ("the Mitchellton land") is locatedth of Normanton, in far north
Queensland. It covers an area of 535 square re#ésnding from the Mitchell River to the
Edward River in the north and west to the Gulf afjg&ntaria. It is in the District of Cook
which was opened up for occupation in 186®].

Dealings with the Mitchellton land

There were no dealings with the Mitchellton landgmyernment authorities until 1912. In
that year, on 23 May, an occupation licd@5€] was granted to William Hutson for an area
of "about 100 square miles". The license was esaekso extend "until 31 December [1912],
and thereafter from year to year, so long as thefreed from time to time in terms of the
[1910] Act [should] be punctually paid”. The licensas determinable in a number of
specified events, including in the event that Hredlwas selected, leased, reserved or sold
under that Act. The license was subsequently fizdei

On 28 January 1915, an area of 535 square mileshwviticluded the land the subject of the
occupation license forfeited by William Hutson watified as open for pastoral lease "in
terms of section 40" of the 1910 AZ38]. It was granted to Alfred Joseph Smith, Thomas
Alexander Simpson and Marshall Stanley Woodhousa ferm of 30 years from 1 April of
that year ("the first Mitchellton leasé?b9]. The lease was forfeited in 1918 for failure tg pa
ren{260]. It was accepted by Drummond J at first instaheg the lessees never entered into

possessida6l].

The Mitchellton land was again notified as openléaise on 23 August 19[P%2]. On 14
February 1919, it was granted to Walter Sydney Hooa term of 30 years from 1 January
1919 ("the second Mitchellton lease"). That sana,yen 9 September, he transferred his
interest to Byrimine Pastoral Properties Limiteth¢'company”). The company surrendered
the lease pursuant to s 122 of the 1910 Act ondidlier 1921. Again it was accepted by
Drummond J that neither Mr Hood nor the compangeat into possessifitt3].



Shortly before the surrender of the second MittbelLease, the Chief Protector of
Aboriginals wrote to the Under Secretary, Home 8@ey's Department, informing him that
there were "about 300 natives roaming on [the] tgtimnd complaining that there had been
no consultation with his Department with respedh®lease. He also noted that there was "a
suggestion that the [cJompany [might] allow theske#o lapse™ and urged that, if it did, his
Department should be consulted before anyone edseallowed to obtain possession.
Whether in consequence of this letter or othervilse Mitchellton land was temporarily
reserved for the use of Aborigines on 12 Janua@?[P84] and permanently reserved for that
purpose on 7 May 198%65]. Although its precise status has changed from tortane, it

has apparently been held for and on behalf of Ajioai people ever since. And at least some
of it is now part of the land held in trust by tRermpuraaw Aboriginal Council.

The question asked concerning the Mitchellton Raktaases (Q 1C)

The question which Drummond J asked concernind/ibehellton Pastoral Leases (Q 1C) is
as followg266]:

"If at any material time Aboriginal title or possesy title existed in respect of the land
demised under the pastoral leases in respect dditiebellton Pastoral Holding No 2464 and
the Mitchellton Pastoral Holding No 2540 ... (Migthon Pastoral Leases):

(a) was either of the Mitchellton Pastoral Leasggext to a reservation in favour of the
Thayorre People and their predecessors in titengfrights or interests which might comprise
such Aboriginal title or possessory title whichstgd before thdlew South Wales
ConstitutionAct 1855 (Imp) took effect in the Colony of New SoutlaMs?

(b) did either of the Mitchellton Pastoral Leasesfer rights to exclusive possession on the
grantee?

If the answer to (a) is "no" and the answer tagbyes":

(c) does the creation of the Mitchellton Pastorehdes that had these two characteristics
confer on the grantee rights wholly inconsisterthvhe concurrent and continuing exercise
of any rights or interests which might comprisetsAboriginal title or possessory title of the
Thayorre People and their predecessors in titlehvbkisted before thdew South Wales
ConstitutionAct 1855 (Imp) took effect in the Colony of New Sotttales?

(d) did the grant of either of the Mitchellton Rasl Leases necessarily extinguish all
incidents of Aboriginal title or possessory titlietoe Thayorre People in respect of the land
demised under either of the Mitchellton Pastoraldes?"

Drummond J answered that quesiz§iv]:

"as to question 1C(a): No;

as to question 1C(b): Yes - both did;

as to question 1C(c): Yes;

as to question 1C(d): Yes - the grant of the fifshese leases extinguished Aboriginal title."



It is common ground that, in the proceedings befimenmond J, no argument was directed
to the question whether possessory title was nadbssextinguished by the grant of the
Mitchellton Pastoral Leases and that the answ€r 1&€(d) does not cover that isE2@S].

The terms of the Mitchellton Pastoral Leases

Each of the first and second Mitchellton Leases eqgwessed to operate as a "Demise and
Lease". The persons to whom they were granted deseribed as entitled to a lease "in
pursuance of Part Ill, Division | of the [1910] Aend together with their successors were
designated as "the Lessee". In each case, the '48eand Lease" was expressed to be made in
consideration of a specified sum "paid for a fday's rent and of the rent [tlhereby reserved".
In each case it was granted for "pastoral purpoeBs. And in each case, the grant was
expressed to be "subject to the conditions andigoes in Part I, Division | of the [1910]

Act", all other rights, conditions and restrictioccentained in that Act and, also, thiéning on
Private Land ActL909 (Q). The second Mitchellton Lease was alsoensabject tarhe
Petroleum Acil915 (Q).

There were two express reservations of acces®ilitthellton Pastoral Leases. The first
was a reservation of access for the purpose otlsiearfor or working gold and minerals and,
in the case of the second Mitchellton Lease, petrol The second, which was in identical
terms in both leases, was a reservation of "t n§any person duly authorised in that
behalf by the Governor of Our said State in Couatdll times to go upon the said Land, or
any part thereof, for any purpose whatsoever, onake any survey, inspection, or
examination of the same".

Early Queensland land law

It is convenient, before turning to the provisiafishe 1910 Act, to note some aspects of the
early development of Queensland land law. That@atcmust begin with the early law of the
Colony of New South Wales which, at first, included area that is now Queensland.

On settlement, there was introduced to the Coldriyeav South Wales, "by the silent
operation of constitutional principld®69], that English law "applicable to the condition of
an infant Colony", but not "artificial requiremerasd distinctions ... [which were] neither
necessary nor convenieft70]. And perhaps, "as the population, wealth, and cernenof

the Colony increase[d], many rules and principlieBmglish law, which were unsuitable in its
infancy, [were] gradually ... attractdd71].

It was held by the Privy Council, fhooper v StuafR72], in application of the principles to
which reference has just been made, that "[tjher® mo land law or tenure existing in the
Colony [of New South Wales] at the time of its axai#on to the Crown; and, in that
condition of matters ... as colonial land becaneestibject of settlement and commerce, all
transactions in relation to it were governed bylihdaw, in so far as that law could be justly
and conveniently applied to therf273]

As pointed out by Drummond J at first instancedlanthe Colony of New South Wales was
initially disposed of by the Governor in the exeecdf prerogative pow74]. Thus, for
example, the commission of 2 April 1787 issued tw&nor Phillip conferred "full power

and authority to agree for such lands tenement$aretlitaments as shall be in Our power to
dispose of and grant to any person or persons sipamterms and under such moderate quit



rents services and acknowledgments to be theresenved unto Us according to such
instructions as shall be given to you under Oun3iganual[275].

The prerogative power to dispose of land gave waypower conferred by statute with the
passage of thBale of Waste Lands AtB42 (Imp)276]. Section 2 of that Act provided that
the waste lands of the Crown in the Australian s@s were not to be alienated by the Crown
either in fee simple or for any less estate oregeotherwise than by sale conducted in
accordance with the regulations made under the At Act was amended by tBale of
Waste Lands Act Amendment A846 (Imp)277] which provided, amongst other things, for
the making of rules and regulations by Orders-inu@ua[278].

Prior to 1847, most land was alienated by the goaan estate in fee simphy9]. Following
the enactment of th®ale of Waste Lands Act Amendmentl®di6 (Imp), there issued an
Order-in-Council of 9 March 1847 making distincopision with respect to pastoral
leasef280]. The Order-in-Council classified lands in the Ggl@s "Settled District§281],
"Intermediate Districtd282] or "Unsettled District§283] and, within those areas, pastoral
leases might be granted for one year, eight yadiauoteen years respectivEhg4|.

Apart from the use of the word "lease", there wathimg in the Order-in-Council of 9 March
1847 to indicate the estate or interest intenddazktoonferred by the grant of a pastoral lease.
However, some indication appears from corresporelbetween the Secretary of State, Earl
Grey and the Governor of New South Wales, Sir @safl FitzRoy, discussing the concern
that pastoral lessees might abuse their posititim iespect to Aborigines who had
traditionally used the lafp@85]. That correspondence culminated in a despatcmguaoying

an Order-in-Council of 18 July 184886] permitting the insertion in pastoral leases of
conditions appropriate for "securing the peaceabtteffectual occupation of the lands
comprised in such leases, and for preventing theesband inconveniences incident thereto".
In that despatch Earl Grey wr§z&7]:

"Comparing the terms of th&ale of Waste Lands Act Amendmentl8di6 (Imp)] Sections 1
and 6, with those of the Order in Council of 9thrbtal1847, there can, | apprehend, be little
doubt that the intention of Government was, asihiged out in my Despatch of 11th February
last, to give only the exclusive right of pasturagéhe runs, not the exclusive occup[a]tion of
the Land, as against Natives using it for the @dirpurposes: nor was it meant that the
Public should be prevented from the exercise,@s¢H_ands, of such rights as it is important
for the general welfare to preserve, and whichlmexercised without interference with the
substantial enjoyment by the lessee of that whishease was really intended to convey."

There is also a minute to the same effect on dreedespatch of 11 October 1§288] in
which it is recorded:

"But it must also be considered what ought to beeda order to secure what is due to the
natives as regards lands already leased for 14 yeader theSale of Waste Lands Act
Amendment Ad846 (Imp)]. The introduct[io]n of a condit[io]ntmthese leases is now
impracticable, but | apprehend that it may fairlydssumed that HM did not intend and
[gave] no power by these leases to exclude thgasmfrom the [use] they had been
accustomed to make of these unimproved [lan]dgf@duest[io]n arises whether some
declarat[io]n to that [effect] sh[oul]d not be iotluced into the [O in C]?"

No declaration of that kind found its way into Beder-in-Council which eventually issued.



The position with respect to the sale and dispokknd changed significantly with the
conferral of self government on the Colony of Nesut Wales, it being provided in s 2 of
theNew South WaleSonstitutionAct1855 (Imp)289] that "the entire Management and
Control of the Waste Lands belonging to the Crowthe said Colony ... shall be vested in
the legislature of the said Colony". That consiito&l provision was subject to a number of
provisoes, only the second of which is presentigvant. By that proviso, "nothing [t]herein
contained [was to] affect or be construed to aféegt Contract or to prevent the Fulfilment of
any Promise or Engagement made by or on behalkoMdjesty, with respect to any Lands
situate in the ... Colony". It is that proviso wihies at the heart of question 1C(a).

TheNew South WaleSonstitutionAct 1855 (Imp)also provided, in s 7, for the establishment
of a separate colony or colonies by the alteradioime Colony's northern bord280]. Letters
Patent were issued pursuant to that section esiainy Queensland as a separate colony in
1859291]. The Letters Patent conferred on the Governorude@sland, in cl 5, "full power
and authority, by and with the advice of the ..e&xtive Council, to grant ... any waste or
unsettled lands in ... [the] colony ... providedhat in granting and disposing of such lands
[he] ... conform[ed] to and observe[d] the prouwsan that behalf contained in any law ... in
force within ... [the] colony". There were variostatutes, including thastoral Leases Act
1863 (Q) which, from time to time, governed thereise of that pow¢292]. Again, apart

from the use of the word "lease”, neither thaela#ct nor any other Acts making provision
with respect to pastoral leases indicated theeestanterest intended to be granted by a lease
of that kind.

With the enactment of thQueenslandonstitutionAct1867 (Imp)293], the position with
respect to waste lands in that Colony was brougbtline with that provided for in New
South Wales by thBew South WaleSonstitutionAct 1855 (Imp). Thus, it was provided by s
40 of theQueenslandConstitutionAct 1867 (Imp) that, subject to certain provisoesh¥t]
entire management and control of the waste lanldsmgieg to the Crown ... [should] be
vested in the Legislature of the ... colony”. Agains necessary to mention only one proviso,
namely, a proviso in the same terms as that itNghwe South WaleSonstitutionAct 1855

(Imp) relating to previous contracts, promises angagements. That proviso supplanted the
proviso to the same effect in thiew South WaleSonstitutionAct 1855 (Imp) which, until
then, had been part of the law of Queend2&v.

The power conferred by s 40 of tQeieenslandConstitutionAct 1867 (Imp) was exercised
with the enactment of th@érown Lands Alienation Ad868 (Q) which provided, amongst
other things, for the selection of first and secolass pastoral lands and the grant of pastoral
leasef295]. Shortly afterwards there was enactedRhastoral Leases Adi869 (Q)296]

which was concerned with land in unsettled disdridhere followed a number of other
legislative measures prior to the enactment ofl@H) Acf297]. Again, apart from the use of
the word "lease", none of these measures provitgfmdication as to the nature of the estate
or interest created by the grant of a pastorakleas

Reservation in favour of Native Title Rights (Q &§)(

As already mentioned, no argument was put in tloigrOwith respect to the answer to
guestion 1C(a). However, the notice of appeal fdadehalf of the Thayorre People
challenges the answer given by Drummond J. Accglhdijrthe issue raised by that sub-
guestion must be considered.



At first instance, the contention with respecthe tssue raised by question 1C(a) was that the
despatches between Earl Grey and Sir Charles RitaiRb respect to Orders-in-Council

made following theSale of Waste Lands Act Amendmentl&di6 (Imp), to which reference
has already been made, contained promises or emgatgfor the preservation of native title
rightg298]. According to the argument, they constituted ps@sior engagements for the
purposes of the second proviso to s 2 ofNbar South WaleSonstitutionAct 1855 (Imp)

which vested the management and control of wastéslan the legislature of New South
Wales. And, as earlier noted, that proviso continimeeffect in Queensland until supplanted
by a proviso in the same terms in DaeenslandConstitutionAct1867 (Imp).

Drummond J rejected the contention with respetiiégoroviso to s 2 of thidew South Wales
ConstitutionAct 1855 (Imp), holding that it did "not encompass utelaéngs to preserve
native title rights ... but only undertakings t@igt interests in Crown lands made before the
[Sale of Waste Lands At842] came into force, which undertakings had marbcarried into
effect or completed by issue of a formal deed ahgwhen theNew South Wales
ConstitutionAct 1855 (Imp)] came into effed299].

It is unnecessary to consider the detailed hidbgrwhich Drummond J came to the
conclusion that the proviso was confined to und@ngs made before thgale of Waste
Lands Actl842 came into force. It is sufficient to observattit operated in a legislative
context concerned with the management and conttbleovaste lands of the Crown. In that
context, the proviso is properly to be seen asctickto undertakings with respect to the
disposal of waste lands, and, perhaps, their raservfor public purposes, both of which fell
within the contemplation of the enacted legislatioot undertakings with respect to the
preservation of native title rights which fell owls the operation of any legislation then
existing. It follows that, to the extent that itatlenges the correctness of the answer to
guestion 1C(a), the appeal of the Thayorre Peopl& e dismissed.

General provisions of the 1910 Act bearing on Rabtaeases

The 1910 Act was in force when each of the Mitdballeases was granted and remained in
force until after the second Mitchellton lease Wateited in 1921. It was amended in
19164300], 1917301], 1918302] and 192(B03]. These amendments are not directly relevant
to the nature of the interest taken under the Mittaim Pastoral Leases and it is thus
convenient to refer to the 1910 Act in its unamehidem. However, it should be noted that
the 1916 amendments introduced a different kinplastoral lease, namely, a preferential
pastoral lease which was subject to a conditiopen$onal residence during the first seven
years of its teri804].

Sub-section (1) of s 6 of the 1910 Act providedjeat to that Act, for the Governor to "grant
in fee-simple, or demise for a term of years, angw land within Queensland”. "Crown
land" was defined in s 4 of the Act as:

" All land in Queensland, except land which is, tioe time being -

(a) Lawfully granted or contracted to be grantetemsimple by the Crown; or

(b) Reserved for or dedicated to public purposes; o



(c) Subject to any lease or license lawfully grdritg the Crown: Provided that land held
under an occupation license shall be deemed tad&rCand”.

"Occupation license" was also defifigds]. In essence, an "occupation license" was a license
to occupy land for pastoral purposes, expiring bib&cember of each y¢ad6]. There was

no definition of "demise”, "lease" or "license".étsee" was defined merely as "[t|he holder
of a lease under [the] A¢B07].

By s 6(2) of the Act, it was provided that:

"The grant or lease [of Crown land within Queend]ashall be made subject to such
reservations and conditions as are authorisedesicgbed by this Act or any other Act, and
shall be made in the prescribed form, and beingade shall be valid and effectual to convey
to and vest in the person therein named the lagr@itin described for the estate or interest
therein stated."

The Mitchellton Pastoral Leases were both in tlesgnibed form, which form provided for
reservations in the terms incorporated in thoseségz08].

The Act provided for the grant of pastoral leasas far the grant of leases of various
agricultural selections, including "Perpetual LeSs¢ection[s]", the latter of which were, by s
104(1), described as "lease[s] in perpetuity”ldbgrovided for licenses to occupy pastoral
land309] and licenses to occupy selecti@id], the latter being licenses which operated
pending the grant of a lease. As well, the Act mted for the surrender of any holding on one
year's notice in writing or on payment of one yeeht in advance and other moneys due in
respect of the holding11]. It also provided for forfeiture, including for ngpayment of
ren{312]. It will later be necessary to refer to some @ provisions in greater detail. For
the moment, their only significance is to permitemalerstanding of s 135 which provided:

" If the license or lease of any land is determibgdorfeiture or other cause before the
expiration of the period or term for which it wasgted, then, unless in any particular case
other provision is made in that behalf by this Abg land shall revert to His Majesty and
become Crown land, and may be dealt with underAbisaccordingly."

There was no equivalent provision as to the sibmatibtaining on the expiry of a pastoral
lease. And prima facie, at least, s 135 appednaue provided exhaustively as to the situation
obtaining on forfeiture or early determination.

Two other general provisions should be noted. 8e@D3 of the Act created an offence of
trespass on reserves and on Crown land (whichptog fof the definition of "Crown land" in

s 4, included pastoral land the subject of an oatiap license, but not land which, in terms of
s 6, had been "granted"” or "demised"). Section288in these terms:

" Any person, not lawfully claiming under a subsigtlease or license or otherwise under any
Act relating to the occupation of Crown land, wedaund occupying any Crown land or any
reserve, or is found residing or erecting any muiwlding or depasturing stock thereon, or
clearing, digging up, enclosing, or cultivating grgrt thereof, shall be liable to a penalty not
exceeding twenty pounds."



A procedure was laid down by s 204 for the issu@afants for the removal of "any person
[who was] in unlawful occupation of any Crown lamdany reserve, or [was] in possession of
any Crown land under colour of any lease or licgahae[had] become forfeited". And it was
provided in the last paragraph of that section: that

" A lessee or his manager or a licensee of anyfiamd the Crown may in like manner make
a complaint against any person in unlawful occupeatif any part of the land comprised in
the lease or license, and the like proceeding$ gtekupon be had.”

A provision in similar terms to s 203, namely, sddtheCrown Lands Alienation Adi876
(Q), was considered by Brennan Mabo v Queensland [No 13]. It was held in that case
that general words in a statute are not to be noedtas extinguishing native title rights
unless that intention is manifest, as evidencethbyse of clear and unambiguous words to
that effect314]. In application of that principle, Brennan J saic passage which, in my
view, is clearly correct, that s 91 and similarnpsmns were "not directed to indigenous
inhabitants who were or are in occupation of lapdight of their unextinguished native
title"[315]. That statement is equally true of s 203.

Once it is accepted that s 203 did not render Ajiaal people trespassers on their own land,
it follows that s 204 did not, of itself, rendeeth trespassers on land the subject of a pastoral
lease. Rather, the question whether their presemtstituted or, perhaps, was capable of
constituting "unlawful occupation”, has to be detegred by ascertaining the nature of the
rights conferred by the lease in question.

Particular provisions of the 1910 Act relating tskral Leases

Provision was made in the Act for procedures tadapted for the grant of pastoral and other
land. It was provided in Pt Ill, which was head@@sStoral Tenures”, for the Minister to
notify that land was "open for pastoral led8&%] or "open for occupation under occupation
license[317]. The nature of the land which might be the subpéet pastoral lease or of an
occupation license was neither defined nor desdridewever, some indication that the land
was generally remote from settled areas appeacsmiyasting the provisions of Pt Il with
those of Pt IV, which was headed "Selections". [Eftter provisions allowed for the Minister
to notify that "country land [was] open for selectieither as surveyed land or as designed
land'1318], although an application for designed land cowltlbe approved until it was
surveye@319]. "Surveyed land" was land which was surveyed wotds and reserves,
whereas "designed land" was land which was dividexportions merely by markings on
maps or plari820]. Further contrast may be made with the provis@fidt V, headed "Sales
by Auction”, which provided for the Minister to nfgtthat town, suburban and country land
was available for sale as I1({#81].

Moreover, it is clear from s 43, which required tadculation of rent according to the number
of square miles, that pastoral leases might betggdor vast areas, many times exceeding
that available for agricultural selections. Themravstatutory limits as to the areas of the
different selections for which the Act providdd2]. However, they were expressed in acres,
not square milg¢823].

Section 41 provided for the processing of applaatifor pastoral leases, directing in sub-s
(4) that "[t]he lease [should] be issued to theceasful applicant and [should] commence on
the quarter day next ensuing after the date offdanee of his application”. There was no



provision dealing with occupation or possessiopastoral land, the rights in that regard
being left to inference from the word "lease", é€x@ression "occupation license" and the
terms of s 204 which, as already mentioned, allothata lessee or licensee might take
action for the removal of persons in "unlawful ggation”. By contrast, it was expressly
provided by s 75 that, on the approval of a setl@napplication and on payment of the sum
required by the Act, the applicant was entitledréceive ... a license to occupy the land" and,
by s 76(1), that "[fl[rom and after the date of lleense to occupy, the selector may enter upon
the land and take possession thereof".

As appears from the terms of the Mitchellton Padtbeases, there were certain conditions
applicable to pastoral leases by virtue of the igiowus of Pt 1l of the Act. By s 40, the
Minister might declare in the opening notificatithrat land was open subject to one or both of
the conditions specified in that section, namelgpadition that the land should be enclosed
and kept enclosed with a rabbit-proof fence orreddoon for the destruction of noxious
plants. Neither of the Mitchellton leases was sciiije either condition.

There was one other condition imposed by Pt 1ll Dimamely, a condition with respect to
the payment of an annual rent at the rate forithe being prescrib¢d24]. And as earlier
indicated, the rent was to be calculated accorttirte number of square miles comprised in
the lease. The word "rent" was not used in a waydlves any clear indication of the nature
of the interest effected by leases authorised byAitt for the Act also required the payment
of rent pursuant to licenses to occupy pastoral[&#b] and pursuant to occupation licenses
granted following approval of settlement applicaj826].

Again, as the terms of the Mitchellton Pastoraldesaindicate, the Act provided with respect
to "other rights ... conditions ... [and] restriets" applicable to pastoral leases. Some were
also applicable to other holdings. There was aipradn in s 198 on ringbarking, cutting and
destruction of trees. This condition applied teséEs of pastoral holdings, to holders of
occupation licenses, and, also, to selectors oifcatjural, Prickly-pear and Unconditional
Selections. However, in the case of selectiorepplied only during the first five yead27].

Another restriction was to be found in ss 199 ad@d. Section 199(1) provided for the issue
of licenses to persons "to enter upon any Crowd,lanany pastoral holding, or any Grazing
Selection, or any road or reserve, and to cut,ayet,remove timber, stone, gravel, clay,
guano, or other material, but not, unless withahesent of the lessee, within two miles of the
head station of any pastoral holding". The licengese given further effect by s 200 which
provided that, except to the extent that the Acipiged otherwise, "a lessee of a pastoral
holding or the holder of a Grazing Selection [skipulot have power to restrict persons duly
authorised by law from cutting or removing timbemeaterial within his holding".

Section 205 was another provision of some impodalt@llowed for a drover or traveller
riding or driving stock on a stock route or roadgiag through a pastoral holding or through
land the subject of an occupation license to depashe stock on "any part of the land which
[was] within a distance of half a mile from the do@nd [was] not part of an enclosed garden
or paddock under cultivation, and which [was] ndtwn a distance of one mile from the
principal homestead or head station".

The interest conferred by the Mitchellton Pastbedses




It is clear that pastoral leases are not the aestof the common law. Rather, they derive
from specific provision in the Order-in-Council ®@March 1847 issued pursuant to Sede

of Waste Lands Act Amendment 2846 (Imp) and, so far as is presently relevaidy la
became the subject of legislation in New South Waled Queenslafiz8]. That they are

now and have for very many years been entirely amchin statute law appears from the
cases which have considered the legal charactesldings under legislation of the Australian
States and, earlier, the Australian Colonies aughng the alienation of Crown Lands. Thus,
for example, it was said of such holdinggtKeefe v Williamg29] that "[tjhe mutual rights
and obligations of the Crown and the subject depehdourse, upon the terms of the Statute
under which they arise".

O'Keefe v Williamss of particular interest because it was argudtian case that occupation
licenses under thérown Lands Ac1884 (NSW) and th€rown Lands AcL895 (NSW)
conferred "an absolute right to possession as sigalinthe world" with the consequence that
there was no necessity to imply a right of quigbyemen{330]. The argument was disposed
of on the basis that, "if sound", it would negatareimplied covenant for quiet enjoyment in
leases between subject and sulpptit]. However, that case does contain statements
suggesting that the occupation licenses in quesbaiferred an exclusive right of
occupatiof332], a suggestion also made@'Keefe v Malon@33], an earlier case involving
the same licenses, andMacdonald v Tull{834], a case arising under thienders for Crown
Lands Actl860 (Q).

It may be that irD'Keefe v Williamriffiths CJ and Isaacs J both used the expression
"exclusive right to occupy" as synonymous with éixpression "exclusive right of
possession335]. However, that is of little or no significance rastly because the case was
concerned with different legislation but becausgrthlonours proceeded on the view that the
Privy Council had held i©'Keefe v Malong¢hat the occupation licenses in question were
leaseB336]. In truth, their Lordships held only that a pow®relieve against "the lapse or
voidance of [a] contract ... for the purchase asieg of Crown lands" extended to relieve
against forfeiture of the occupation licenses. Amethaps, of some relevance to this case,
their Lordships reached that conclusion becausewitrds ‘leased,’ ‘lease,’ and ‘lessee,’
[were] frequently used [in the relevant legislatias words of a generic import, including
lands held under occupation licence, or the licemabe holder therediB37].

Whatever may have been said in the decided cageshatdings under other legislation, it is
clear that the Mitchellton Pastoral Leases deritgaly from the 1910 Act and that they
conferred, and only conferred, the estate or istesbich that Act authorised. As there has
been no case which decides what that estate oesttwas and as the Act, itself, contained no
express provision in that regard, the estate erast must be ascertained by application of
those principles of statutory construction whickidhnheen devised to determine what it was
that the legislature intended but failed to saglain words.

There are two features which point in favour of ¢iev that the Mitchellton Pastoral Leases
were true leases in the traditional common lawasamsl, thus, conferred rights of exclusive
possession. The first is the language of the Adtadrthe Leases. In this regard, the use of the
words "demise", "lease" and derivatives of the wiedse" in the statutory provisions
concerned with pastoral leases and in the Leasessilves, are to be noted. Similarly, it is to
be observed that s 6(1) of the Act speaks of a Iskefor a term of years", "demise" being a
word traditionally used to create a leasehold €§ta8]. Moreover, the word "lease" and the
expression "demise for a terms of years" are usedmly in relation to pastoral leases, but



also in connection with agricultural holdings. Haweeg it will later appear that there is no
sound basis for assuming that they necessarily theveame meaning when used in relation
to the various different holdings permitted by &ut.

The second feature which points in favour of trevwthat pastoral leases under the 1910 Act
were true leases is that the 1910 Act clearlymiistished between leases and licenses,
thereby suggesting that it was maintaining theiticathl common law distinction between a
lease, which confers a right of exclusive possessind a license, which does not.

Ordinarily, words which have an established meaaingpmmon law are construed as having
the same meaning in a statute unless there is borgen the words or the subject-matter of
the statute to indicate otherwise. This is butrestaince of the general rule that statutes are not
to be construed as altering common law principldsss that is clearly intended. Thus, in
American Dairy Queen (QId) Pty Ltd v Blue Rio Ptgl{839], where the question arose
whether the 1962 Act precluded the right of a sgs¢e to transfer or mortgage its interest in
a lease of an area reserved under Pt XI of thdBA@{, Mason J observégidl]:

" The general rule is that the courts will constaugtatute in conformity with the common law
and will not attribute to it an intention to al@mmon law principles unless such an intention
is manifested according to the true constructiothefstatute ... This rule certainly applies to
the principles of the common law governing the ttomeand disposition of rights of property.
Indeed, there is some ground for thinking thatgéeeral rule has added force in its
application to common law principles respectinggemy rights."

However, there are difficulties in applying thaingiple to the word "lease™ and the
expression "demise for a term of years" in the 18&0) even in a context where a distinction
is drawn between a lease and a license.

It is well settled that the question whether atruraent creates a lease or a license is a
guestion of substance not one of langliaé2]. It is also well settled that it is a questiorb®
answered, at least in the first instance, by askihgther the instrument in question confers a
right of exclusive possessi@3]. These principles of interpretation are equallgla@able in
the construction of a statute concerned with aqaar type of holding not known, as such, to
the common law, but devised to suit the peculiadit@ons of the Australian colonies. Thus,
the word "lease" and the expression "demise ferra bf years" cannot, of themselves,
provide a basis for holding that a pastoral leasteuthe 1910 Act conferred a leasehold
estate, as understood by the common law and, ¢bangerred a right of exclusive possession.
Rather, the search must be for indications withaAct that it was intended that pastoral
leases should confer that right.

Because it is necessary to look for indication$imithe Act to ascertain the estate or interest
intended to be conferred by a pastoral lease added, by a lease of any of the holdings
permitted by the 1910 Act, there is no basis feuasng that "lease" and "demise for a term
of years" bear precisely the same meaning wheninsethtion to each of those different
holdings. And for that reason, also, it would b@mg to place over-much reliance on the
1910 Act's apparent distinction between a leaseadiognse. Particularly is that so in a
statutory context in which an occupation licensthwespect to pastoral land may be readily
distinguishable from a pastoral lease by reasdheghort term nature of the licefis&4].



Another difficulty with approaching the word "ledsend the expression "demise for a term of
years" in the 1910 Act as if they bore their comrtesm meaning is that, whatever may be the
position in other areas of the law, there is ngy\wa&cure basis for thinking that pastoral leases
owe anything to common law concepts. As alreadicatdd, pastoral leases are statutory
devices designed to suit the peculiar conditionthefAustralian colonies, deriving from the
Order-in-Council of 9 March 1847. And as has bemnsthe common law was only
applicable in the early days of the Colonies togkint that that was necessary or
convenient.

In 1847, when pastoral leases were devised, then@af New South Wales had been
established for nearly sixty years. However, thveeee vast areas which had not then been
opened up for settlement, including the land ingés# this case. Even if pastoral leases were
devised with common law concepts in mind, they ween®vel concept and there is nothing to
suggest that it was necessary or convenient fon tiseconform precisely to the common law.
More to the point, perhaps, there is nothing tagesgthat a right of exclusive possession was
either a necessary or convenient feature of pddeases in the conditions of the Colony of
New South Wales in 1847. And there is nothing tggest that subsequent statutory measures
culminating in the 1910 Act effected any signifitahange with respect to the estate or
interest which they conferred.

A third difficulty with attributing the features @ommon law leases to the holdings described
as "pastoral leases" in the 1910 Act is that, adtlen one significant respect, the Act
prescribes a quite different feature. As the commwenstood in Queensland until 1975, a
leasehold estate vested only on entry into poss#84E5]. In contrast, s 6(2) of the Act
provided that it was the making of a grant in thespribed form which operated to convey
and vest the interest thereby granted.

Finally, there is the difficulty of construing "le@" in the 1910 Act as the equivalent of a lease
at common law in a context in which the Act clearsed the word "lease" to refer to
something quite foreign to the common law conceptiba lease. At common law, a lease is
normally a demise for a term of years. Howeverli®&0 Act authorised the grant of

perpetual leases which, as already indicated, wgreessed to be "leases in perpetuity”, an
expression which is unknown to the common law ahitlwvcannot possibly take its meaning
from it[346].

Quite apart from the difficulties involved in appiahing the provisions of the 1910 Act on the
basis that the word "lease" and the expression iskefar a term of years”, of themselves,
indicate that pastoral leases were true leasditraditional common law sense, there were
provisions in the Act indicating that they were.rn@ertainly, there were indications that they
did not confer a right of exclusive possession Whas already mentioned, is an essential
feature of a lease at common law.

The strongest indication that a pastoral leasetgdaimder the 1910 Act did not confer a right
of exclusive possession is to be found in thoseipians of the Act conferring rights on
persons authorised in that behalf to enter upod fhe subject of a pastoral lease to remove
timber, stone, gravel, clay, guano or other maf@dad], denying the lessee the right to
ringbark, cut or destroy tre@gl8] and also denying the lessee power to restrictoaistu
persons from cutting or removing timber or matendhin the holding349]. There is a

similar indication in the provision permitting otilseo depasture stock if a stock route or road
passed through the holdid&0]. And, of course, there were the reservationserLéases as



required by the prescribed form of lease. In paldi there were the identical reservations in
both Leases of "the right of any person duly ausieat in that behalf ... at all timés go upon
the said Land, or any part thereof, for any purpeisatsoeveror to make any survey,
inspection, or examination of the same" (emphaduied).

There is another indication that a pastoral leaaetgd under the 1910 Act did not confer a
right of exclusive possession. In contradistinctiothe express provision contained in s
76(1) of the 1910 Act with respect to persons whaygdications for agricultural holdings had
been approved, there was no provision in the Attiaising a pastoral lessee to take
possession of the land the subject of a lease eRdtte only right expressly conferred on
pastoral lessees in that regard was that confeyed204 of the Act, namely, to take action
for the removal of persons in "unlawful occupatiofihd, as already explained, that provision
did not, of itself, confer a right of exclusive gession.

Moreover, the vastness of the areas which migm&ee the subject of pastoral leases and
the fact that, inevitably, some of them would beo& from settled areas militate against any
intention that they should confer a right of exaolespossession entitling pastoralists to drive
native title holders from their traditional landParticularly is that so in a context where, in
conformity with the prescribed form, the grants &erpressed to be made "for pastoral
purposes only".

Given that the words "lease" and the expressiomlske for a term of years" do not, of
themselves, indicate that pastoral leases grantedignt to the 1910 Act conferred a right of
exclusive possession and given, also, the indicgtio the Act to the contrary, the question
whether they conferred such a right is concludefdwour of the continued existence of

native title rights by application of the rule anstruction identified itMabo [No 2]to which
some reference has already been f&idg. That rule is that general legislation with regpec
to waste lands or Crown land "is not to be constrirethe absence of clear and unambiguous
words, as intended to apply in a way which williegtiish or diminish rights under common
law native title[352].

As Deane J and | explainedMabo [No 2]the rule to which reference has just been made is
not a special rule with respect to native titlasisimply a manifestation of the general and
well settled rule of statutory construction whi@guires that "clear and unambiguous words
be used before there will be imputed to the legiséaan intent to expropriate or extinguish
valuable rights relating to property without faomepensatiorf353]. Whether the rule be

stated generally or by reference to native tityts, it dictates the conclusion that, whilst the
grant of a pastoral lease under the 1910 Act ceytabnferred the right to occupy land for
pastoral purposes and s 204 conferred the righting action for the removal of persons in
unlawful occupation, a pastoral lease did not deei@extinguish or expropriate native title
rights, as would have been the case, had it cadexright of exclusive possession.

The Mitchellton Pastoral Leases: the Crown's "relo@ary interest"

It follows from the conclusion that the grant gbastoral lease under the 1910 Act did not
confer a right to exclude native title holders ahas, did not confer a right of exclusive
possession that the Mitchellton Leases were netlgases in the traditional common law
sense, and, thus, did not operate to vest a lelaksesiate. As a reversionary interest only
arises on the vesting of a leasehold eg3&8td, there is no basis for the contention that, on the
grant of the Mitchellton Leases, or, more accuyaih the grant of the first Mitchellton



Lease, the Crown acquired a reversionary inteassthat notion is understood by the
common law, and its radical title was thereby exjgahto full beneficial ownership.

Moreover, the provisions of the 1910 Act run coumbethe notion that the Crown acquired a
reversionary interest of the kind for which thep@sdents contended. As already indicated, a
reversionary interest arises on the vesting ofiadhold estate, which, prior to 1975 in
Queensland, occurred on entry into possession. kawe 6(2) of the 1910 Act operated to
vest the estate or interest conferred by a gramémtie Act, not on entry into possession, but
on the making of a grant in the prescribed form.

Furthermore, s 135 made provision for what maydied a statutory reversion in the event
of "determinat[ion] by forfeiture or other causddre the expiration of the period or term for
which it was granted", specifying that in that eviéishould "revert to His Majesty and
become Crown land", able to be "dealt with undee]tAct accordingly”. In the event of
forfeiture or early determination, the clear effets 135 was to assimilate the land involved
to land which had not been alienated, reservecedicdted for public purposes and which,
therefore, was "Crown land" as defined in s 4 efAlet. In other words, the effect of s 135
was, in that event, to assimilate the previousigrated land to land in respect of which the
Crown had radical title, and not to land in resp#at/hich it had beneficial ownership.

The fact that in these two respects the 1910 Amtgeded on a basis which was at odds with
the common law principles with respect to reverargnnterests tends to confirm the
conclusion otherwise reached in the applicatioardinary principles of statutory
construction, namely, that the grant of a pasteade under the 1910 Act did not confer a
right of exclusive possession.

Conclusion with respect to the Mitchellton Pastduedises: answer to question 1C

The conclusion | have reached by application ofr@ngy principles of statutory construction
renders it unnecessary for me to consider the gl alternative arguments with respect to
fiduciary duties. And it follows from that conclaesi that Drummond J was in error in
answering question 1C(b) as he did. Instead itlshioave been answered "No". So answered,
sub-questions 1C(c) and (d) do not arise. Howenedhe light of these reasons, | would
answer sub-question 1C(d) "No".

The Holroyd land

The land the subject of the Holroyd Pastoral L&&be Holroyd land”) is also in the District
of Cook. It is further north and to the east of ktichellton land and about 24 miles west of
Coen. It covers an area of approximately 1,120 eqole$355] or 2,830 square kilometres
and extends north and east from the Holroyd River.

Dealings with the Holroyd land

The Holroyd land was declared open for pastoraidemn 8 June 194266]. On 8 February
1945, Marie Stuart Perkins was granted a "Leastastoral Holding under Part I, Division

I, of the Land Acts, 1910 to 1943" for a term ofy&fars from 1 October 1944 ("the first
Holroyd Lease"). It was the subject of a numbetrafisfers. During the term of that lease, the
1910 Act was repealed and the 1962 Act enacted.



In 1972, the then lessees of the first Holroydéessplied under s 155 of the 1962 Act for a
new lease of the Holroyd land. The application ajgroved, subject to the incorporation of
certain conditions in the new lease. On 31 Decerh®@é8, the first Holroyd lease was
surrendered and a second lease, the Holroyd Phlsease, was granted over the same land
for a term of thirty years from 1 January 1974. TBé2 Act was amended by thand Act
Amendment Ad986 (Q) and, pursuant to s 5 of that latter Awt, term of the lease was
extended by 20 years. In 1989 the lease was traedfo the present owners, members of the
Shepherdson family.

The guestion asked concerning the Holroyd Past@ate (Q 1B)

Save that it refers to the Holroyd Pastoral Letdsequestion asked of the Holroyd land,
guestion 1B, is the same as question 1C, the gueasked of the Mitchellton Pastoral
Leases. And save that his Honour was dealing withlease, not two, Drummond J answered
guestion 1B in the same manner as he answeredau&§i357].

Three matters should be noted with respect tortsears given by Drummond J to question
1B. The first is that there is no longer any chajle to his Honour's answer to question 1B(a).
The second is that it is common ground that, als thié answer to question 1C(d), the answer
to question 1B(d) does not extend to possessdey Tihe third matter and the one that lies at
the heart of these proceedings, as they affedttheyd land, is that, in answering question
1B(b), his Honour held that the Holroyd Pastorahde conferred a right of exclusive
possession. To determine whether that is so #éessary to analyse the terms of the Lease
and, also, the provisions of the 1962 Act whicke lihe 1910 Act, contained no express
provision as to the estate or interest conferred pgstoral lease.

The terms of the Holroyd Pastoral Lease

The Holroyd Pastoral Lease is expressed to be as#d ef Pastoral Holding under Part VI,
Division |, of the Land Act 1962-1974". It is infarm similar to that of the Mitchellton
Pastoral Leases. It recites that the grantees evditbed to a lease of the Holroyd land
pursuant to Pt VI, Div | of the 1962 ABE8]. It is expressed to operate as a "Demise and
Lease" made in consideration of an amount "paicfiuil year's rent, and of the rent
[tihereby reserved". It is not expressed to betgsolely for pastoral purposes.

The Lease is expressly made subject to the condiaad provisoes in Pt llI, Div | of the
1962 Act and subject also to thining Act1968-1974 (Q) and theetroleum Actd4923to
1967 (Q) and regulations made under those threg Ratontains reservations in similar
terms to those in the Mitchellton Pastoral Leaseduding a reservation of "the right of any
person duly authorised in that behalf by the Goweaf Our said State in Council at all times
to go upon the said Land, or any part thereofafor purpose whatsoever, or to make any
survey, inspection, or examination of the same”.

The Holroyd Pastoral Lease also contains the foligwgpecial conditions:

" The Lessees shall within five (5) years from dage of the commencement of the lease and
to the satisfaction of the Minister:

(a) Construct Manager's residence, quarters fer(® men and a shed (machinery shed,
store, workshop, etc);



(b) Construct an airstrip to Department of CiviliAton standard for mail service and flying
doctor service;

(c) Erect ninety (90) miles of internal fencing;
(d) Erect 1 set of main yards and dip;

(e) Construct in the melonhole country three (3)hedams of not less than 3,060 cubic
metres (4,000 cubic yards) capacity each;

() Sow at least 40.5 hectares (100 acres) to Teilastyle as a seed production area; and
(9) Enclose the holding with a good and substafdiate.”

There is a further condition requiring that all impements be maintained in good repair
during the term of the lease. These requiremefiectehe conditions attached to the

approval of the application for a new lease undessof the 1962 Act.

Special conditions of the Holroyd Pastoral Lease

Some but not all of the special conditions of therblyd Pastoral Lease have been satisfied. It
is not clear whether, as permitted by s 64(3) efiti62 Act, the Minister formally exempted
the lessees from compliance with the conditioroasoundary fencing. However, it seems
that, at the very least, a decision has been maidi enforce it. Some seed has been sown,
and some internal fencing, dams and mustering yadstructed, but, the mustering yards
are no longer usable and main yards and dip halveesm built. An airstrip, machinery shed
and toilet block have been constructed but, by Ndyer 1988, work had not commenced
either on the manager's residence or on the workngeiarters. It was reported in that year
that a house was to be built within the next 12 tn®ibut the materials provided by the
parties do not disclose what, if anything, has leagpl since.

General provisions of the 1962 Act bearing on Rasteeases

The 1962 Act was amended from time to time andakggein 199859]. The amendments

do not bear on the question whether the HolroyddPald_ease conferred a right of exclusive
possession. It is therefore convenient to appra@ahquestion by reference to the 1962 Act

in its unamended form. The long title of that Acsw'An Act to Consolidate and Amend the
Law relating to the Alienation, Leasing and Occiugrabf Crown Land" and it is not

surprising, therefore, that several of its provisi@are or are substantially to the same effect as
those of the 1910 Act.

In terms only slightly different from those in th®10 Act, s 6(1) of the 1962 Act authorised
the Governor-in-Council, subject to that latter Aot"grant in fee-simple, or demise for a
term of years or in perpetuity, or deal otherwisthwany Crown land within Queensland”.
"Crown land" was defined in terms which were ideaitio those found in the 1910 AR80].

By s 6(2) of the 1962 Act it was necessary thatamigor lease be subject to the reservations
and conditions authorised or prescribed by thangrother Act and that it be made in the
prescribed form. It was also provided in s 6(2},thhden so made, the grant or lease was
"valid and effectual to convey to and vest in tleespn therein named the land therein
described for the estate or interest therein staféte Holroyd Pastoral Lease is in the form



prescribed as at the date of its grant, which fpravided for reservations in the terms
incorporated in the Leak¥51].

The Act provided for the grant of "occupation lises" over pastoral lafR52], pastoral
leasef363], leases of stud holding54] and the sale and lease of various agricultural
holdingg365]. No relevant distinction is to be drawn betweeoupation licenses granted
under the 1910 Act and those granted pursuanet@362 Act. However, the provisions of
the 1962 Act with respect to pastoral leases diffan those of the 1910 Act as it stood when
the Mitchellton Pastoral Leases were granted ferdason, among others, that provision was
made for the grant of pastoral leases under thfesaht forms of tenure, namely, pastoral
holding, pastoral development holding and prefeaéptastoral holding866]. As appears

from its terms, the Holroyd Pastoral Lease is ade# a pastoral holding.

The chief difference between the lease of a pddtoiding and other pastoral holdings under
the 1962 Act is that additional conditions attactetbases of pastoral development holdings
and preferential pastoral holdings. A lease ofstgral development holding could only be
granted if "the cost of developing the land [wob&] abnormally high, and [if]

developmental conditions [were] imposed calculateithprove the carrying capacity and
productivity of the land and to develop the pulglstate[367]. A preferential pastoral

holding, like its counterpart under the 1910 Acasvsubject to a requirement of personal
residencg68]. Similarly, on the conversion of a pastoral hofgio a stud holding, as
permitted by s 66(1) of the 1962 AR89], the lessee came under an additional obligation to
provide the Minister with information with respeotthe stu@370] and to satisfy conditions
associated with its runnif@y1].

The 1962 Act also effected a number of changes mpect to agricultural holdings. It
allowed for only four agricultural holdings, namghgricultural farm holdings, perpetual
leases, settlement farm and grazing selectionh, v latter having two sub-categories,
namely, grazing homestead selections and grazinggalections372]. As with perpetual
leases under the 1910 Act, a perpetual lease tineléi962 Act was described in s 127(1) of
that latter Act as "a lease in perpetuity".

The 1962 Act provided for the automatic converssbsome holdings under earlier Acts to
holdings under that AE@73]. As well, provision was made for lessees of sogrealtural
holdings under earlier Acts to apply for their cersion to holdings under the later f&t4].
The 1962 Act also contained specific provisionstifigr continuation of some unconverted
holdingg375]. However and leaving aside s 66(1) which permitidain holdings, including
pastoral holdings, to be converted to stud holdBi), pastoral leases granted under earlier
Acts were not converted, but continued by s 4(2hefAct and, by that sub-section, deemed
to have been granted under the 1962 Act. Subjqmioisoes which are not presently
relevant, s 4(2) provided for their continuatiorthese terms:

"All leases of land ... granted ... under the régeacts, and subsisting at the commencement
of this Act, shall be deemed to have been grantéssaed under the provisions of this Act
relating to the tenure or class or mode of a adisenure hereunder which is analogous
thereto and shall in all respects continue in f@amee be held under and subject to this Act".

The 1910 Act was one of the repealed A3].



The effect of s 4(2) was reflected in the defimtaf "pastoral lease” in s 5 of the 1962 Act.
That definition was as follows:

"A lease of land under and subject to Divisionad # of Part Ill: the term includes a pastoral
holding, preferential pastoral holding or pasta@/elopment holding, the lease whereof was
issued otherwise than pursuant to Part Il1."

The definition also reflected the provisions of Dof Pt VI of the Act which, as already
mentioned, allowed for the renewal of certain Isagecluding pastoral leases, prior to their
expiry.

It should also be noted that the terms of the defmof "pastoral lease" in s 5 of the 1962
Act emphasise that, as with pastoral leases uhdetQ10 Act, pastoral leases granted under
the later Act conferred only the estate or intevdsth that Act authorised.

Unlike the 1910 Act, the 1962 Act provided for te@ewal of certain leases prior to their
expiry[378]. Application for early renewal had to be consideog the Land Administration
Commission, which, pursuant to s 156(1), was reguto investigate, amongst other things:

(b) the public interests, the interest of the lessencerned, and how best the land [might] be
brought to its maximum production, increased pajputg might] be sustained, and the public
estate [might] be developed;

(d) such other factors and circumstances as then@ssion deem(ed] fit and proper".

By s 157(1) of the Act, the Minister was given "aloge discretion” to refuse or approve an
application for early renewal and to approve reréeither unconditionally or subject to

such conditions as, in his opinion, [were] caloedbto develop the public estdt&r9]. It was
pursuant to these provisions that the Holroyd Raktease was granted and made subject to
the special conditions earlier mentioned.

Another point of distinction between the 1910 Aatldhe 1962 Act is that the 1962 Act made
express provision for entry into occupation andspgsion of all holdings under the Act. If
there were improvements on the land, the Act pexbithat all selectors, lessees (which, of
course, included pastoral lessees) and purchasees"entitled to occupy, and [might] enter
into possession” upon payment of the prescribgd@risional value of the improvements or
sooner with the written permission of the Mini§8&0]. If there were no improvements, the
grantee of a pastoral lease was "entitled to ocemgly{might] enter into possession ... on and
from the date of acceptance of his applicafi@l].

The 1962 Act provided for the early surrender esE5382] and for forfeiture for various
causes, including non payment of [888] and "breach of any condition to which [the lease
was] or [was] deemed to be subj¢884]. Sub-section (1) of s 299 provided that, in thergv
of forfeiture or early determination, "unless irygrarticular case other provision [was] made
in that behalf by [the 1962] Act, the land [shouleijyert to Her Majesty and become Crown



land, and [might] be dealt with under [the] Act aatingly”. In that respect, the 1962 Act
corresponded with the 1910 Act. However, s 299(@yided:

"Forthwith upon the determination of the leasefbeson in occupation of the land concerned
shall give peaceful possession thereof and ofrglfovements thereon to the [Land
Commissioner for the relevant district] or a pertfmgreunto named by the [Land]
Commissioner, otherwise such person shall be passer upon Crown land and the
provisions of [the] Act relating to such trespasssrall apply accordingly”.

Provision was made in s 372 of the 1962 Act wipeet to trespassers on reserves and
Crown land in terms to much the same effect as3so2@he 1910 Act. A similar procedure to
that specified in s 204 of the 1910 Act for the oswal of persons in unlawful occupation of
reserves and Crown land was laid down by s 373, Asdvith its counterpart under the 1910
Act, the concluding paragraph of s 373 providedliiersame procedure to be invoked by "[a]
lessee or his manager or a licensee of any larbifieeh the Crown, or a person ... purchasing
any land from the Crown" against "any person irawfilil occupation™ of the land concerned.

Statutory conditions with respect to Pastoral Lease

As well as the special conditions to which refeeeshas been made, the Holroyd Pastoral
Lease is expressed to be subject to the conditindgrovisoes specified in Pt 1ll, Div | of the
1962 Act. By s 50(2) in that Part, the Minister htigpecify conditions in the notification that
land was open for lease as a pastoral holding,dirad) conditions with respect to boundary
fencing, improvements, developmental works ancetheication of noxious plants.

Additional conditions might be specified in the apg notification for pastoral development
holdings and preferential pastoral holdif3#5]. The Holroyd Pastoral Lease was granted in
consequence of an application for renewal undé&bsof the 1962 Act, not pursuant to an
opening notification. Thus, it is not subject tonddgions which might otherwise have attached
by operation of s §886].

One other provision of Pt 1ll, Div | of the 1962 Amamely s 61, specified conditions
applicable to leases of pastoral holdings. It ptedias to their maximum permissible term,
their commencement, and specified, in s 61(d), "tleatt [should] be computed according to
the number of square miles in the lease".

In addition to the conditions attaching to leasiegastoral holdings pursuant to the provisions
of Pt lll, Div | of the 1962 Act, ss 251 and 26&spectively, subjected all holdings to
conditions for the destruction of noxious weeds Hadrisia cactus. However, the Minister
was empowered by s 266 to grant exemptions frorh efthose conditions if satisfied that
performance would be uneconomic.

Provisions of the 1962 Act allowing for exempti@arh conditions

In addition to s 266 which empowered the Ministegtant exemptions with respect to the
destruction of noxious weeds and Harrisia cachesgtwere two other provisions of the 1962
Act relevant to the performance of conditions dtiiag to pastoral leases. First, s 14(2)(a)
allowed that "[t]he Minister, with the approvalthie Governor in Council and the consent of
the lessee, [might] delete or vary or amend anglbgwnental or improvement condition
(including the condition of fencing or other impeswent) of a lease". That power was subject



to the qualification contained in sub-section {o¥ effect of which was that the Minister
could extend but not reduce the time for perforneanc

The second relieving or exempting provision was tleatained in s 64(3), to which some
reference has already been made. By that sub-setftifne Minister, in his discretion,

[might] exempt a lessee from performing any cooditdf fencing imposed upon the lease of
a pastoral lease and [might] alter or cancel suelmgtion”. The combined effect of the
concluding paragraph of that sub-section and dflsdf the Aci387] was that the exemption
might be limited as to time and circumstances &aatl bnce granted, it could only be
cancelled or altered by the giving of six montlatice to that effect.

Specific provision was also made for relief agafogieiture, including forfeiture of pastoral
leases. Although provision was made in s 297 focgedings to determine whether a lease
was liable to be forfeited, an overriding discratigas reserved to the Minister in these

termg388]:

"If upon the final decision of the matter any suiability to forfeiture is established the
Minister may in his discretion-

(a) recommend to the Governor in Council that dasé be forfeited; or

(b) waive the liability to forfeiture subject togduterms and conditions as he thinks fit to
impose upon the lessee."”

Other provisions of the 1962 Act relevant to thea&sor interest

conferred by Pastoral Leases

As with the 1910 Act, the 1962 Act made provisi@mying the lessees of various holdings,
including the lessee of a pastoral holding, thitrigrithout prior written permission, to
destroy any tree on the land the subject of thedl@a@9]. There was no provision in the 1962
Act akin to ss 199 and 200 of the 1910 Act whidbveéd for others to be licensed to take
timber from land held under a pastoral lease. Ateddvant times, however, tli@restry Act
1959(Q) provided for the issue of licenses to getg$opmroducts from various holdings,
including pastoral holdings, and conferred full gowf entry upon persons so licensgSd].

Finally, it should be noted that persons travelltgck on a stock route passing through a
pastoral lease were entitled to depasture the stot¢ke land on the same terms and
conditions as those applicable under the 191(384d{.

The interest conferred by the Holroyd Pastoral Eeas

The differences between the Mitchellton Pastoraldes and the Holroyd Pastoral Lease and
between the 1910 and the 1962 Acts provide somgosufor the view that the Holroyd
Pastoral Lease is a true lease, the grant of wdoaferred a right of exclusive possession on
the lessees. Perhaps the most significant differento be seen in the Holroyd Pastoral
Lease, itself, which, as already mentioned, ihengrescribed form and, in accordance with
that form, is not expressed to be granted solelp#storal purposes.



There is also the consideration that the 1962 éwike the 1910 Act, provided for lessees of
pastoral holdings, along with selectors, the lessé®ther holdings and purchasers of land
under the Act to "occupy and ... take possessibfémal. This does not establish that a
pastoral lease conferred a right of exclusive Esea; on the other hand, the contrary
proposition draws no support from the absence pfpaavision authorising occupation or
possession, as is the case with the 1910 Act.

Another difference between the 1910 and the 1968 Whbich provides a measure of support
for the view that the lease of a pastoral holdindar that latter Act confers a right of
exclusive possession is that, as with other hoklingder the 1962 Act, the lessee of a
pastoral holding was required, on forfeiture olyermination, to give possession to the
Crown. Notwithstanding the terms of s 299(1) whichthe event of forfeiture or early
termination of a lease, assimilate the land invlieewhat, for convenience, may be referred
to as unalienated Crown land, the terms of s 298¢gLiiring that possession be given to the
Crown, point in favour of a statutory interest onféiture or early termination extending
beyond radical title. Again, if that is the effedts 299(2), it does not establish that a pastoral
lease conferred a right of exclusive possessioraandrdingly does not establish the
existence of a traditional leasehold eg&i8&]; neither, however, does it provide support for
the contrary view, as did the absence of a reveasjointerest extending beyond radical title
in the case of the Mitchellton Pastoral Leases.

Other provisions which are capable of giving somgpsrt to the view that a lease of pastoral
holding under the 1962 Act conferred a right oflagive possession are those allowing for a
grant to be made subject to conditions for theteme®f boundary fences and the carrying out
of improvements and developmental works. As eantidicated, such conditions might be
imposed pursuant to a requirement to that effettténopening notificatid@93], or, as here,
pursuant to conditions imposed by the Minister@merval prior to expiry. And, of course, the
guestion of early renewal in the case of pastardl@her renewable leases, was dependent on
a consideration, amongst other things, of "how bestand [might] be brought to its
maximum production, increased population [mightshbetained, and the public estate ...
developed394]. Consideration of those matters might well resuttonditions suggestive of

a right of exclusive possession.

Certainly, improvement and developmental conditimmghe construction of buildings and
improvements such as the manager's residence @&tripaiequired by the Holroyd Pastoral
Lease might suggest a right of exclusive possessioa as there is no basis for
distinguishing as to the estate or interest grani#irespect to that part of the land to be
improved and that to be left unimproved, conditiohthat kind might suggest a right of
exclusive possession over the whole land. Similaythere is no statutory basis for
distinguishing between pastoral holdings made stilbpeimprovement or developmental
conditions and those not subject to conditionsaf kind, the possibility that such conditions
might be imposed is capable of suggesting thaiaatoral leases conferred a right of
exclusive possession.

However, it would be wrong, in my view, to placegrweight on the provisions of the 1962
Act authorising the imposition of improvement arevelopmental conditions. After all, other
provisions of the Act conferred discretionary posven the Minister to delete, vary or amend
those conditions, to exempt lessees from performahfencing conditions and ultimately, to
relieve against forfeiture. Moreover, it cannotsagéd that the conditions which might be

imposed were of such a nature that they necesbidatight of exclusive possession. After all,



the ordinary criminal and civil laws were and avaitable to protect against wilful and
negligent damage to property. And to the exterttttiere is any inconsistency between the
satisfaction of conditions and the exercise ofuestitle rights, it may be that satisfaction of
the conditions would, as a matter of fact, butasa matter of legal necessity, impair or
prevent the exercise of native title rights andhiat extent, result in their extinguishment.

In the light of the principle of construction idéred and explained iiMabo [No 2]and in

light of the long statutory history of pastoraldea, clear words are plainly required before
the provisions of the 1962 Act dealing with pastteaures can be construed as changing the
essential nature of pastoral leases by the inttamlyainder the same name, of a different
tenure conferring a right of exclusive possessidre matters to which reference has been
made fall short of a clear indication of an intentio that effect. Rather, s 4(2) of the 1962
Act makes it plain that the pastoral tenures peeaiiby that Act were, and were intended to
be, "analogous" with those permitted by earliersiatcluding the 1910 Act. Given these
considerations, the provisions of the 1962 Act eoned with leases of pastoral holdings are
not to be construed as creating leases which amadfer right of exclusive possession and,
thus, a right to exclude native title holders frtmair traditional lands.

It follows that the Holroyd Pastoral Lease did oobfer a right of exclusive possession. The
guestions whether performance of the conditiorexh#d to the Holroyd Pastoral Lease
effected any impairment or extinguishment of natitte rights and, if so, to what extent are
guestions of fact and are to be determined initfet bf the evidence led on the further
hearing of this matter in the Federal Court.

Conclusion with respect to the Holroyd Pastoraldee@answer to question 1B

Again, the conclusion that, as a matter of stayutonstruction, a pastoral lease under the
1962 Act did not confer a right of exclusive poss&s makes it unnecessary to consider the
arguments with respect to fiduciary duties. And ttanclusion also has the consequence that
Drummond J was in error in answering question 1Bfohe did. Instead, it should have been
answered "No". As with questions 1C(c) and (d),sjoes 1B(c) and (d) do not arise.
However, in the light of these reasons, | wouldm@rssub-question 1B(d) "No".

Orders
| agree with the orders proposed by Toohey J.

McHUGH J. | agree with the judgment of Brennan €thiese matters and with the orders
which he proposes.

GUMMOW J.
Introduction

On 30 June 1993, that is to say before the enattofi¢heNative TitleAct 1993(Cth) ("the
Native Title Act)[395], the Wik Peoples instituted in the Federal Cotihawstralia a
proceeding in which they sought to establish thisterce of certain native title rights over an
area of land in North Queensland. The State of Qalaad was first respondent and the
Commonwealth of Australia second respondent. Traeydite People were later joined as




respondents. They cross-claimed, seeking similef ia respect of lands that, in part,
overlapped those the subject of the claim of thie Réoples.

The litigation stands outside the system for thiembeination of native title claims established
by theNative Title Act However, it raises issues which may have impeddar the

operation of that statute. The expressions "ndtike and "native title rights and interests”
are defined irs 223(1)thereof as meaning communal, group or individigdits and interests
of Aboriginal peoples or Torres Strait Islandersélation to land or waters where, among
other things, "the rights and interests are resmghby the common law of Australia”. If acts
done before the commencement on 31 October 19 &facial Discrimination Acil975
(Cth) ("theRacial Discrimination AcY) were effective to extinguish or impair nativédj the
Native Title Actdoes not undo that result. In the joint judgmdrdio members of this Court
in Western Australia v The Commonwedltfative Title AciCasg®®, it was said:

"An act which was wholly valid when it was done amdich was effective then to extinguish
or impair native title is unaffected by thiative TitleAct Such an act neither needs nor is
given force and effect by the Act."

The present litigation is not concerned solely \gitfps taken under the prerogative.
Prerogative powers were supplanted in Queenslarstiaiyte as a result of constitutional
development in the second half of the nineteentitucg. As will appear in the course of these
reasons, the issues on these appeals turn uppnaper construction ofhe Land Acfi910

(Q) ("the 1910 Act") and he Land Acii962 (Q) ("the 1962 Act"), and upon the termshef t
grants of pastoral leases thereunder. The 1962efeialed the 1910 Act. The 1962 Act has
now been repealed by theand Act1994(Q).

| approach these issues of construction upon thengstion, adverse to the Wik Peoples and
the Thayorre People, that there does not existlahdot exist when the 1910 Act and the
1962 Act were enacted, any fiduciary relationstepneen them and the State of Queensland.
The Wik Peoples and the Thayorre People submiti@dsuch relationships existed and the
duties arising thereunder militated against theiedany legislative intention to extinguish
native title. | put fiduciary duty issues to ondesi

Rather, | begin with the proposition that for asta such as the 1910 Act or the 1962 Act to
impair or extinguish existing native title or totharise the taking of steps which have that
effect, it is necessary to show, at least, thentita, "manifested clearly and plainly", to
achieve that result. That is how the point was esged in the joint judgment of six members
of the Court in thélative Title AciCasé¢397].

In this context, "intention” does not refer to grarticular state of mind of the legislators, who
may not have adverted to the rights and interddtseandigenous inhabitaf&98].

Moreover, statute law may be the result of a commigze between contending factions and
interest groups and of accommodations between &hthvpolitical organisations which are
not made public and cannot readily be made apptrentourit399]. To speak here of
"intention” will seldom assist and may impede thelerstanding of the effect of the
legislation in question, unless it be kept in mihdt what is involved is the "intention™
manifested by the legislatipfD0]. As Holmes put it, "[w]e do not inquire what tlegislature
meant; we ask only what the statute mepitsl]. It will be necessary later in these reasons to
consider the particular criteria by which the masihtion of legislative intention is to be
assessed in this case.



The Federal Court proceedings

The content of native title, its nature and incidemwill vary from one case to another. It may
comprise what are classified as personal or comhusudructuary rights involving access to
the area of land in question to hunt for or gatbed, or to perform traditional ceremonies.
This may leave room for others to use the lanceeitbncurrently or from time to tirfe2].

At the opposite extreme, the degree of attachneetitet land may be such as to approximate
that which would flow from a legal or equitableasttherei03]. In all these instances, a
conclusion as to the content of native title ibéoreached by determination of matters of fact,
ascertained by evidend®4].

It is at this threshold that these appeals pressignificant consideration. There has been no
trial of issues going to the establishment of ratitle and the ascertainment of its content.
Yet the effect of the decision at first instanceswaforeclose the occasion for such a trial and
to rule against the claims of the Wik Peoples &edTthayorre People. This state of affairs has
come about as follows.

A judge of the Federal Court (Drummond J) ordéf88] a number of questions for separate
decisionn406]. Questions 1B, 1C, 4 and 5 and the answers giyéribmmond J are set out in
the judgment of Brennan CJ. The Thayorre People wsanted leave to appeal to the Full
Court of the Federal Court against the determinatioQuestion 1C. This related to two
instruments for a grant of pastoral leases (thecihillton Pastoral Leases") dated
respectively 25 May 1915 and 14 February 1919 ssgeid pursuant to the 1910 JR€L7].

Each pastoral lease was for a term of 30 years.edexythe first was forfeited in 1918 for
non-payment of rent and the second was surrende®E2PR1. There was no entry into
occupation by the grantees of either of these paldEases. They were for an area of 535
square miles, bounded partly by the Gulf of Cargeat the Mitchell River and the Edward
River. In 1921 the Chief Protector of Aborigina¢ported that "there are about 300 natives
roaming this country”. In that year, by Order inu@oil made under the power conferred by s
180 of the 1910 Act, the land in question was re=sgand set apart for use of the Aboriginal
inhabitants of the State. The creation of suclsark@ did not extinguish any native title
which then still subsistédiO8].

The Wik Peoples obtained leave to appeal to theRaderal Court, not only in respect of the
answer to Question 1C but in respect of QuestionThizs concerned a lease of an area of
2,830 square kilometres (partly bounded by the tyaliRiver) as a pastoral holding under the
1962 Act ("the Holroyd River Pastoral Lease"). Taerying capacity in fair seasons was one
beast per 60 acres. The pastoral lease was gravitagffect for 30 years from 1 January
1974, by instrument dated 27 March 1975 (some se@rths before the commencement of
theRacial Discrimination Adtand is still curreri09].

Leave also was granted to the Wik Peoples to ajpgpehe Full Court in respect of the
answers to Questions 4 and 5. These concernedhceldans against the State of
Queensland, the first respondent; Comalco Aluminiich("Comalco”), the fourth
respondent; and Aluminium Pechiney Holdings Pty CRechiney"), the fifth respondent.
That branch of the litigation involves discretauiss. | agree it should be dealt with as
proposed by Kirby J and for the reasons given byHanour.

The Questions concerning the Holroyd River Pastogake and the Mitchellton Pastoral
Leases were so framed as to ask whether, if atrextgrial time any native title existed in



respect of the land the subject of those pasteesldsthe grantof those pastoral leases
necessarilyextinguished all incidents thereof. The form in g¥the issue is presented,
namely necessary extinguishment by grant, is saamf. The primary judge answered the
guestions in the affirmative as to the Holroyd RiRastoral Lease and the first of the
Mitchellton Pastoral Leases. However, as | havecatdd, this was without any prior
determination as to whether, in fact, any natitle was in existence at the respective times of
grant of those pastoral leases.

By orders of this Court made undedOof theJudiciary Act1903(Cth), each of the pending
appeals to the Full Federal Court by the Wik Peopled the Thayorre People was removed
into this Court.

My conclusion is that the primary judge erred itedining that the grants of pastoral lease
under the 1910 Act and the 1962 Act necessarilythaffect of extinguishing all incidents

of any native title which might have then subsistethe Wik Peoples or the Thayorre
People. Rather, his Honour should have determim&idhione of these grants clearly, plainly
and distinctly authorised activities and other gment of the land which necessarily were
inconsistent with the continued existence of anghefincidents of native title which could
have been subsisting at the time of these grahts.would leave for future determination at
trial the questions whether such native title sstiesi at material times and still subsists and, if
so, the incidents of such native title.

The legal framework

In asking "what the statute meal#s'0] of any provision of the 1910 Act or the 1962 Act,
regard is to be had not only to the other provisiohthe same statute but also to such matters
as other statutes pari materiaand the existing state of the [@\&1]. The phrase "the

existing state of the law" embraces the then unaedsg of the common law. In this way
there is discerned the state of affairs for theagyror establishment of which the statute was

designei412].

At the enactment of the 1910 Act as at that oflid@2 Act, a basic principle of land titles in
Australia was that identified, with some referetmw®&lew South Wales colonial history before
the establishment of self-government, by WindeyiarRandwick Corporation v Rutledge

His Honour saifft13]:

"On the first settlement of New South Wales (themprising the whole of eastern Australia),
all the land in the colony became in law vestethenCrown. The early Governors had
express powers under their commissions to makdgodand. The principles of English real
property law, with socage tenure as the basis, Wneduced into the colony from the
beginning - all lands of the territory lying in tgeant of the Crown, and until granted forming
a royal demesne. The colonial Act, 6 Wm IV No 1838), recited in its preamble that the
Governors by their commissions under the Great Issdhkuthority 'to grant and dispose of
the waste lands' - the purpose of the Act beinghirto validate grants which had been made
in the names of the Governors instead of in theenafthe Sovereign. And when in 1847 a
bold argument, which then had a political flavativallenged the right of the Crown, that was
to say of the Home Government, to dispose of laritieé colony, it was as a legal proposition
firmly and finally disposed of by Sklfred StepheiCJ: The Attorney-General v Brojy#i4]."



Stephen CJ had emphasised@mwnthat, at the time of making a grant of land tahjsct,

the Crown must be presumed to have a title tolémat and that this original title provides the
foundation and source of all other titles. Estatdand in the colony were held in free and
common socage. They were not allodial, that isafg they were not a species of estate which
existed outside the feudal system and were hekebendently and not of any superior. All
interests in land in New South Wales had been gdadgirectly by the Crown. In contrast to
the tenurial system as it had been applied in Exyla the colony estates were not held by
any intermediate or mesne lord.

Attorney-General v Browooncerned a grant made in 1840. Until as late848 1there was no
statutory restriction upon the alienation by thev@an of lands in the Australian colonies. The
phrase "waste lands" had as its primary meaningslarhich were uncultivated rather than
profitlesg415]. The management and control of colonial wasteddigd lands not yet granted
from the Crown in fee simple, or for an estater@ehold, or for a term of years, and not
dedicated and set apart for some publi¢4isg]) was by executive figd17].

Until the mid-nineteenth century Imperial policytiwrespect to Australia was opposed to
Colonial control in such matters. There was noliide rule that a colony enjoyed its own
land revenuig18]. To the contrary, the Imperial authorities sawsettled" land as the source
of revenue to recoup the outlays in the operatich@ colonial administrations and to
provide for further emigration from the United Kohgm and other development. After 1840,
the Colonial Secretary was advised by the Coldmaalds and Emigration Commissioners. In
1842 this body received by statt&9] powers with respect to the administration of the
proceeds of sale of waste lands. Gross proceeslscbfsales were to be applied to the "public
Service" of the colony in which the land was si&aband one-half was to be appropriated to
the purposes of emigratipt?0]. An element of representative government was pgex/by

the Australian Constitutions Ac842 (Imp)421], but s 29 excluded from the competence of
the New South Wales Legislative Council any lawakhinterfered in any manner with the
sale of Crown lands in the colony or with the ravearising therefrofd22].

TheAustralian Constitutions Adid not provide a constitutional settlement of auayation.
Queensland was separated from New South Walessé &&d with the arrival of
representative government the Imperial authorrediaquished control over Crown lands in
these colonies. Imperial statute, s 2 ofMev South WaleSonstitutionAct 1855423],
vested in the New South Wales legislature the @mianagement and control of the waste
lands belonging to the Crown in New South Walestaedoower of appropriation of the
gross proceeds of the sales of any such [d48d$ Thens 300f theConstitutionAct 1867 (Q)
("the 1867 Act")425] provided that it was to be lawful for the legisia of that colony to
make laws for regulating the sale, letting, dispasa occupation of waste lands of the
Crown within Queensland. With exceptions not prédgenaterial, s 40 stated:

"The entire management and control of the wastdsldelonging to the Crown in the said
Colony of Queensland and also the appropriatich@fross proceeds of the sales of such
lands and of all other proceeds and revenues cfahmee from whatever source arising within
the said colony including all royalties mines anidenals shall be vested in the Legislature of
the said colony.



The result was to withdraw from the Crown, whettegresented by the Imperial authorities
or by the Executive Government of Queensland, Baamt elements of the prerogative. The
management and control of waste lands in Queenstasd/ested in the legislature and any
authority of the Crown in that respect had to bevee from statutgl26].

There followed the enactment in Queensland andvllse of statutes designed to provide for
conditions unknown in England and to meet localtwama fashion unprovided for in
England. First, there was the growth of a statusystem of title by registration, identified by
the phrase "the Torrens system”, whereby statukesithe certificate of title conclusive
evidence of its particulars and protects the regest proprietor from actions to recover the
land, except in specifically described c442g].

Then there was the creation by statute of whati@ri€J called "new forms of tenurg?28].

This legislative activity illustrated the generabpositions that statute may create interests in
property which are unknown to the common [k#8] and that "there is nothing higher among
legal rights than a right created by statl#80]. To these new forms of tenure the terms
"lease" and "licence" applied in a new and gerseitsgl31]. The legislation teemed with
"proverbial incongruitieg232] and Higgins J used the termuasiCrown lands[433] to

identify those areas as to which there had beefeaed a tenure short of a fee simple. Of the
operation of that system in New South Wales in 190t is to say shortly before the
enactment of the 1910 statute in Queensland, A latdiand G W Millard wrotgl34]:

"The whole of the numerous and elaborate provisadrise Acts for the alienation and
occupation of Crown lands are examples of the lagis which has been necessary to meet
the peculiar conditions and wants of the colonythia corresponding to the body of laws
thereby created is found in English law, there §a&iathing in England analogous to the vast
area of unoccupied lands in this colony, of whioh €Crown is the nominal, and the public the
real owner, the settlement of which is necessatli@¢avelfare and progress of the country."”

The comparable situation in Queensland later wasrdeed as followgl35]:

"The Crown leasehold principle, introduced durihg imperial period as a device in favour

of the squatters, was developed in (literally) ssasf Queensland statutes after the Separation
in 1859. The undoubted constitutional right of @weensland Parliament to create whatever
tenures it thinks fit and to attach to them whatereidents it thinks fit, has been exercised
actively. In Queensland, as Millard has correcthtesd in respect of New South Wales, the
result is 'a bewildering multiplicity of tenuresnany of them exhibit only trifling differences

in detail[436].

Gone is the simplicity of the law concerning modEnglish tenures; gone is the senile
impotence of the emasculated tenurial incidents@dflern English Land Law. In Queensland,
as in the rest of Australia, we are in the middla period in which the complexity and
multiplicity of the law of Crown tenures beggarsmuarison unless we go back to the early
mediaeval period of English Land Law."

Throughout this period it was assumed that the ppwkthe colonial and then of the State
legislatures to create whatever tenures they thiditghnd with the attachment of such
incidents as statute provided, were exercised inaironment where the local common law
recognised no allodial species of estate whichlvedd independently of any grant by the



Executive Government or of any grant by or purstiastatute. That this was a false
assumption was demonstrated in 1992 by the deciditiis Court inMabo [No 2]437].

That decision confirmed native title rights to eémtlands in two Torres Strait islands which
had been annexed to the colony of Queensland i8[48%]. On remitter to the Supreme
Court of Queensland, findings of fact were madeceomng the occupation of the Murray
Islands by the Meriam People, Melanesians who flgleame to settle the islands from
Papua New Guing439]. This Court granted declaratory relief as to thiessstence of the
native title of the Meriam peofd#40]. Neverthelesdylabo [No 2] must be taken, particularly
since the further decisions with respect to Weskerstralia in theNative Title AciCas¢441],
to establish and entrench in the common law of raliatbroader and more fundamental
propositions. They include the holding that:

"the common law of Australia recognises a form ative title that reflects the entitlement of
the indigenous inhabitants of Australia, in accamawith their laws and customs, to their
traditional lands".

This is the formulation in the Preamble to thetive Title Act and thus supplies a foundation
upon which the Parliament enacted tegive Title Act The Preamble also recites the
holding inMabo [No 2] that:

"native title is extinguished by valid governmentsathat are inconsistent with the continued
existence of native title rights and interestshsa the grant of freehold or leasehold estates".

The extinguishment of existing native title readdyseen as a consequence of a grant in fee
simple. That is because the fee simple, as thedaestate known to the common law, confers
the widest powers of enjoyment in respect of aldkvantages to be derived from the land
itself and from anything found upon it. No diffeteasult may follow where what is asserted
against native title is a lease for a term. Inipaldr, subject to the constraints imposed by the
law of waste, at common law the lessee ordinaily powers of use and enjoyment with
respect to certain profits or produce derived ftomland. Under the common law as
developed in England, this included game and ddrae naturaecaptured within the limits

of the land442] and a general property in underwood and freEs.

In these appeals, the fundamental issue does noenothe extinguishment of native title by
grant of a fee simple or of a leasehold interestnasvn to the common law. Rather, it
concerns the impact upon native title of statuie @frsui generignterests created thereunder.
The dispute is whether the grants of the MitchelRastoral Leases, pursuant to the 1910 Act,
and of the Holroyd River Pastoral Lease, pursuathe 1962 Act, were, in the sense of the
Preamble to thélative Title Act valid government acts inconsistent with the curgid

existence of any native title rights and interegtsch subsisted when the grants were made.
Those statutory grants were not of any freeholdtesbeing, indeed, grants of interests that
weresui generis

English land law

Traditional concepts of English land law, althougtically affected in their country of origin
by theLaw of Property Aci925 (UK), may still exert in this country a fasaiion beyond

their utility in instruction for the task at har8o much became apparent as submissions were
developed on the hearing of these appeals. Theatdsknd involves an appreciation of the



significance of the unique developments, not onlthe common law, but also in statute,
which mark the law of real property in Australiatiwparticular reference to Queensland. |
have referred above to some of these developmBEmse also is the need to adjust ingrained
habits of thought and understanding to what, sif882, must be accepted as the common law
of Australia.

Further, those habits of thought and understanaiag have lacked a broad appreciation of
English common law itself. For example, there igpadicular reason to be drawn from
English land law which renders it anomalous to anomdate in Australian land law notions
of communal title which confer usufructuary rightiere are recognised in England rights of
common which depend for their establishment up@sgiption and custom. An example is
the common of pasture in gross enforceable byma&tyoone commoner on behalf of that
commoner and the other commoré#sl]. Moreover, the extinguishment of the rights of
commoners may be effected by statute. In the cebiefiore the enactment in England of the
Inclosure Actl845 (UKJ445], nearly 4,000 private inclosure Acts had beenguhé46].

Nor, in a system where, subject to statute, landership depends upon principles derived
from the English common law is there any necessangeptual difficulty in accommodating
allodial to tenurial titles. The point was madd@kws by Brennan J iMabo [No 2]447]:

"Nor is it necessary to the structure of our legyatem to refuse recognition to the rights and
interests in land of the indigenous inhabitantse d@hctrine of tenure applies to every Crown
grant of an interest in land, but not to rights artdrests which do not owe their existence to
a Crown grant. The English legal system accommaldaie recognition of rights and interests
derived from occupation of land in a territory owvdrich sovereignty was acquired by
conquest without the necessity of a Crown grant.”

Blackstone contrasted as follows the term "allddath the term "fee[448]:

"The true meaning of the word fefegdun) is the same with that of feud or fief, and in its
original sense it is taken in contradistinctioratiodiunt which latter the writers on this
subject define to be every man's own land, whichdssesseth merely in his own right,
without owing any rent or service to any superidris is property in its highest degree; and
the owner thereof hagbsolutum et directum dominiy@ind therefore is said to be seised
thereof absolutelin dominico supin his own demesne. Bteodum or fee, is that which is
held of some superior, on condition of rendering Bervice; in which superior the ultimate
property of the land resides."

In Blackstone's time, it was accepted that allotlilels preceded the development of the
feudal system after the Norman Conquest.

In the same period in which the existence of albtlile was denied to the colony of New
South Wales by the decisionBrown it was re-emerging elsewhere in the common law
world. Quite apart from the treatment in the Unigdtes of native title, the American
Revolution was followed in several of the Stateddgyslative repudiation of the tenurial
system as the ultimate root of real property tier example, in New York the legislature
abolished all feudal tenures of every descriptwith all their incidents, and declared that all
lands within that State were allodigd9]. Of the developments in the United States,
Chancellor Kent wrote in 182850]:



"Thus, by one of those singular revolutions inciderhuman affairs, allodial estates, once
universal in Europe, and then almost universallshexged for feudal tenures, have now,
after the lapse of many centuries, regained themipve estimation in the minds of
freemen.”

The significance oMabo [No 2]

In this decision, the Court declared the conterthefcommon law upon a particular view
which now was taken of past historical events. 3igaificance this has for common law
techniques of adjudication may be seen in the faken by the submissions on the present
appeals. The first matter of significance concevhat is sometimes identified as the
declaratory theory of the common law. The secondlaed to the first. It concerns the
meaning to be given, when interpreting statutes siscthe 1910 Act and the 1962 Act, to the
phrase, referred to earlier in these reasons,eiiging state of the law".

There have been few adherents in recent timeslézlaratory theory in an absolute form. For
one thing, the principles and doctrines of equigyewnever "like the rules of the Common
Law, supposed to have been established from timeemmorial”; rather, they were
"established from time to time - altered, improvadd refined from time to timgt51]. For
another, to use the words of Windeyer J, "[[Jawi®e accommodated to changing
facts'[452]. Perhaps the general understanding (with its esiplgoon the evolutionary and
the functiong¥53]) was expressed by Lord Radcliffe in 1956 in hisexgh inLister v

Romford Ice and Cold Storage Co [484]:

"No one really doubts that the common law is a boidaw which develops in process of
time in response to the developments of the somethich it rules. Its movement may not
be perceptible at any distinct point of time, nan eve always say how it gets from one point
to another; but | do not think that, for all thag need abandon the conviction of Galileo that
somehow, by some means, there is a movement iest pdace.”

Here is a broad vision of gradual change by jutiségision, expressive of improvement by
consensus, and of continuity rather than ruptueg.nyuch of the common law is subjected to
statutory modification, often drastic. The taskhtd courts then is to construe that statutory
change to the common law, employing common law pdgtand techniques of interpretation
and adjudicatiop55].

Movement also may plainly be perceptible, and timeag be an explicit change of direction,
where, in the perception of appellate courts, &iptesly understood principle of the common
law has become ill adapted to modern circumstandes point was made as follows by
Mason J irState Government Insurance Commission v Tridphes:

"If it should emerge that a specific common laverwlas based on the existence of particular
conditions or circumstances, whether social or eooq, and that they have undergone a
radical change, then in a simple or clear casediiet may be justified in moulding the rule to
meet the new conditions and circumstances. Buetaer very powerful reasons why the
court should be reluctant to engage in such arceseerThe court is neither a legislature nor a
law reform agency[457]

Again, it may emerge that the rationale of a paléiccause of action is the product of a
procedural fiction (eg, an implied promise to payiich should no longer be supported after



the demise of the old forms of act[dB8]. In those cases, the perceived reason for change
stems from alterations in the legal system itSéie procedural operation of the Judicature
system may produce similar res{dts9]. More simply, upon analysis it may appear that a
particular principle (eg, as to the irrecoverabidf payments made under a mistake of law)
rests upon a dubious foundation in the case lawlnwhas not been accepted in this

Cour{460].

Mabo [No 2]was not such a decision. Nor did it rest uporréjection of a particular

common law rule by reason of its basis in particatanditions or circumstances which, whilst
once compelling, since have become ill adaptedddem circumstances. Rather, the gist of
Mabo [No 2]lay in the holding that the long understood refus#®ustralia to accommodate
within the common law concepts of native title eestipon past assumptions of historical fact,
now shown then to have been false.

Those assumptions had been made within a partimgal framework which had been
developed over a long period. The effect of Bngish Settlements Adi887 (Imp) was to
empower the Crown to make laws and establish coottenly for possessions acquired by
cession or conquest and which lacked a legislabwriealso for possessions which had been
settled and which lacked a legislature. Previousdytlers had seen their interests as better
protected by the classification of a settled colbegause that took the local legal structure
outside prerogative contfdbl]. Settled colonies had been identified by the P@ayncil in
1722 as those which had been found "uninhalddé®]. This classification was extended to
include inhabited territory and in 1828 it was diecl that the applicability of the law of those
inhabitants to settlers depended upon "the existehalex loci, by which the British settlers
might, without inconvenience, for a time, be gowesl'f463].

That left various questions as to the legal pasitibthe original inhabitant$64]. These
included the operation of the criminal I[gh@5]. After the adoption ittorney-General v
Brown466] of the doctrine that the original title of the @ provided the foundation and
source of all other land titles, there remainedustralia the question of the extent to which
the common law denied all continuity to customany bf Aboriginal peoples with respect to
land. No question of native title arose for expmssision inBrown

In 1889 the Judicial Committee decidédoper v Stuafti67]. No question of native title was
in issue in that case. However, the reasoningeif ttordships was adverse to any theory of
continued native title. The appellant unsuccesgtiught to show that the rule against
perpetuities, in so far as it affected the Crowaswperative in New South Wales at the time
of an executive grant made by Governor Brisbar8RB. The Privy Council held that there
was no land law or tenure existing at the timerofexation to the Crown. Nevertheless, as an
exception to the general and immediate applicatidsew South Wales of English law, the
law against perpetuities could not justly and conmeetly be applied in New South Wales
against the Crown.

As a step in their reasoning, their Lordships decldahat the colony of New South Wales had
peacefully been annexed to the Crown, being teyritpractically unoccupied, without settled
inhabitants or settled la68]. Of that proposition it was said Mabo [No 2]J469]:

"The facts as we know them today do not fit theéglze of law' or ‘barbarian’ theory
underpinning the colonial reception of the commenm bf England. That being so, there is no
warrant for applying in these times rules of thgligim common law which were the product



of that theory. It would be a curious doctrine togound today that, when the benefit of the
common law was first extended to Her Majesty'sgaedbus subjects in the Antipodes, its
first fruits were to strip them of their right te@upy their ancestral lands."

Thus, it was appropriate to declare in 1992 theraomlaw upon a particular view of past
historical events. That view differed from assurops, as to extent of the reception of

English land law, upon which basic propositiong\aétralian land law had been formulated

in the colonies before federation. To the exteat the common law is to be understood as the
ultimate constitutional foundation in Australiagtle was a perceptible shift in that

foundation, away from what had been understooddsration.

In Canada, the basic legal framework had developéeé differently. InRR v Van der

Peef470] McLachlin J identified two fundamental principlegon which dealings with the
aboriginal peoples were predicated by the commaralad those who regulated British (and
sembleFrenclid71]) settlement of Canada. These were, first, "theeg®mprinciple that the
Crown took subject to existing aboriginal interastghe lands they traditionally occupied and
their adjacent waters, even though those interesgjist not be of a type recognized by British
law" and, secondly, these interests "were to beoverth only by solemn treaty with due
compensatiorj472].

There remains lacking, at least in Australia, astalelished taxonomy to regulate such uses of
history in the formulation of legal norms. RatHawyyers have "been bemused by the
apparent continuity of their heritage into a wayhohking which inhibits historical
understandindg473]. Even if any such taxonomy were to be deviseahjgiht then be said of

it that it was but a rhetorical device devisedeonder past reality into a form useful to legally
principled resolution of present conflicts.

At what level of primary fact does one perceivedisappearance of the foundation for native
title by reason of the washing away by "the tiddistory" of any real acknowledgment of
traditional law and real observance of traditiotisdtomsf2174] Again, for example, one

might speculate on the significance their LordslmpSooper v Stuarimight have attached to
the observations of Governor Hutt in 1841 had thesn dealing with the position in Western
Australia. The Governor wrote from Perth to theddadl Secretary, Lord John Russell, in
accordance with his directions, a report "exhilgitihe state of the [A]borigines in Western
Australia, and showing what has been done for timetime course of the year preceding"”. In
so doing, the Governor s§dd'5]:

"They have no particular spots which can be reghedetheir haunts, or where they habitually
dwell; and though every family has its particulaedlity or tract of land which it considers its
own, yet this seems to be open to the use of @lt¢tations of the family, and from their
intermarriages, and consequent wide-spread conmgxa@xcept there should be a blood fued
[sic] between him and the inhabitants of a paréicdistrict, a man may have the privilege of
hunting or of ranging for roots over very many mit# country; even the land which an
individual may call his own he has no tenaciougiog after when usurped by us, except so
far as it may afford him the means of subsistettmoment we clear it for the purposes of
agriculture or gardening, it loses its chief valudis eyes; so that an Australian's idea of
property in land is limited, it may be said, toutsufructuary value."

The development of an appropriate historical metioosbme extent has been constricted by
habits of thought engendered by the adversariaigsses of common law trial. Air Canada



v Secretary of State for Trad& 6], Lord Wilberforce emphasised that those processss
from the imperfections or absence of evidence, gredn adjudication which is not, and is
known not to be, the whole truth of the matter. Hisdship observdd 77]:

"[T]he task of the court is to do, and be seengabing, justice between the parties ... There
is no higher or additional duty to ascertain sonteependent truth."”

From such a foundation, the further elucidatiom@nmon law principles of native title, by
extrapolation to an assumed generality of Austnati@nditions and history from the

particular circumstances of the instant case,agmant with the possibility of injustice to the
many, varied and complex interests involved achassralia as a whole. The better guide
must be "the time-honoured methodology of the comiaw/'478] whereby principle is
developed from the issues in one case to thosehvamise in the next. On the present appeals,
this requires close attention to the terms of ®iE01Act and the 1962 Act.

Statutory interpretation

The particular application iMabo [No 2] of the declaratory theory of the common law has
consequences for these appeals. The Court is egil@ulto construe statutes enacted at times
when the existing state of the law was perceivdaketthe opposite of that which it since has
been held then to have been. Moreover, there iiscamgruity in the application to the 1910
Act and the 1962 Act of the now established commawandoctrine that, in certain
circumstances, regard may be had to what is saitidogesponsible Minister in the course of
the passage through the legislature of the Biltherparticular Act in questiph79]. The
legislature would have proceeded in such a sitnatpon a false understanding of the
existing law.

The same is true of the "purposive" approach tetaantion, enshrined ia 14A of theActs
Interpretation Actl954(Q). The goal there is the promotion of the gelnegaslative purpose
underlying the provision in question by the adoptd a construction which would have that
result over one which would not. Moreover, in 12t@ 1962 the legislature would not have
been equipped fully to discern any mischief or defer the remedy of which the statutory
provision was appropriate. Finally, the false fagton which the legislature is now seen to
have acted inhibits the perception of "the equitthe statute” with consequent significance
for the doctrines of illegality founded upon th@ge and purpose of the legislafid@0].

Of course, a statute may operate adversely upatirexiegal or equitable rights which, at the
time of the enactment, were unknown to the legiséabr even could not be known to it. An
example iPlimmer v Mayor, &c, of Wellingtga81]. There, the Judicial Committee held

that, upon the view it took of the facts (which aoenced in 1848), the appellant by 1856 had
acquired, by a species of estoppel, an equitablgrigtary interest in certain land. That
interest gave a statutory right to compensatiomupsumption of the land in question in
1880.

It was in this period that Fry J determin@drporation of Yarmouth v Simm@482]. The

case concerned a pier, constructed under statatdhyrity, which obstructed what was said
to have been a previously existing public rightvaly. Fry J rejected the submission that a
public right of way could only have been abrogaigexpress words in the legislation. His
Lordship put the matter as follos$3]:



"l think that, when the Legislature clearly andtitistly authorize the doing of a thing which
is physically inconsistent with the continuanceanfexisting right, the right is gone, because
the thing cannot be done without abrogating thietrig

The expression "clearly and distinctly" emphastbesburden borne by a party seeking to
establish the extinguishment of subsisting riglatisby express legislative provision but by
necessary implication from the provisions of awgtatThe phrase "physically inconsistent”
does not suggest the question of inconsistencydetwights is answered by regard, as a
matter of fact in a particular case, to activitidsch are or might be conducted on the land.
Rather, it requires a comparison between the legialre and incidents of the existing right
and of the statutory right. The question is whetherrespective incidents thereof are such
that the existing right cannot be exercised withalarbgating the statutory right. If it cannot,
then by necessary implication, the statute extsiges the existing right.

This notion of inconsistency includes the effecaatatutory prohibition of the activity in
guestion. It supplies the means for resolutiorhefissues which arise on these appeals. The
decision of Fry J was applied in this Court by Merhian J inAisbett v City of

Camberwel484] and earlier by Isaacs J@oodwin v Phillipg485] and O'Connor J i€hief
Commissioner for Railways and Tramways (NSW) viAgieGeneral for New South Wales
O'Connor J said86]:

"[E]xpress words are not necessary for the stafudrtinction of a public right of way. That
is illustrated by Mr JusticEry's judgment inCorporation of Yarmouth v Simmg#A87],
where a public right of way was held to be extisheid by necessary implication from the
provisions of a Statute. The continued use ofdine las a public road would render the
exercise of the powers expressly conferred on thestucting Authority impossible. It
follows, therefore, that by necessary implicatibe tights of public way must be taken to
have been extinguished by the resumption.”

The authorisation by the 1910 Act and the 1962dkelctivities amounting to physical
inconsistency (in the sense indicated above) vghcontinued exercise of what now are
accepted as existing rights of native title woulanmfest, as a matter of necessary implication,
the legislative intention to impair or extinguistose rights. | have referred to legislative
intention with the particular meaning of "intentidndicated in thé\ative Title Act

Casg¢488] and discussed earlier in these reasons. Impairanentinguishment would also
follow if the 1910 Act or the 1962 Act prohibitedta which would be committed in the
exercise of what now would be accepted to be naétiee | approach the analysis of the 1910
Act and the 1962 Act upon that footing and whaloles should be read accordingly.

Expansion of radical title

Radical title is that acquired upon the assumpdiosovereignty (as understood in the law of
nations) or, rather, upon settleméid9] (as understood in that part of British constitaéb

law concerned with Imperial expansion). Radic# finks international and constitutional
law notions with those which support the private t proprietary rights and interests in
land. Thus, radical title was "a postulate to suptiee exercise of sovereign power within the
familiar feudal framework of the common 1g@90]. The framework included the doctrine of
tenures. Absolute and beneficial Crown ownershgdeaum dominiugnwas established not
by the acquisition of radical title but by subsegfuexercise of the authority of the Crown.



The mediaeval notion of tenure was expressed bgribgosition that all land was held
directly or indirectly of the Crown. This involvedlationships of reciprocal obligation
between the respective parties at each level dietndal structure, at the peak of which stood
the sovereign. In an understanding of these relsltips, including those between
intermediate or mesne lord and tenant, "proprigemguage is out of place" and the
dominiumof any particuladominus'was always a relative thingt91]. The concept of
ownershipby the Crown of all land is a modern one, an@dsption in legal theory may have
been related to Imperial expansion in the sevetttesamd eighteenth centuries, well after the
decline of feudalisf@92]. Writing in 1896, Professor Jenks d&ii3]:

"[T]he theory had almost died a natural death wihsprang to life again in the most
unexpected manner with the acquisition of the gesaflish colonies. For if, as was the case,
no subject could show a recognized title to anthefcountless acres of America and
Australia, at a time when those countries weré @ipened up by white men, it followed that,
according to this relic of feudal theory, thesesadselonged to the Crown. It may seem
almost incredible that a question of such magnigld®ild be settled by the revival of a
purely technical and antiquarian fiction."

In the law, fictions usually are acknowledged @ated for some special purpose, and that
purpose should be taken to mark their extent].

The State of Queensland relies strongly upon aagasis the judgment of Brennan M@abo
[No 2]. In the course of discussing the extinguishmemabive title upon the vesting by
Crown grant of an interest in land inconsistentwveibntinued enjoyment of a native title in
respect to the same land, his Honour [¢&if]:

"If a lease be granted, the lessee acquires possessl the Crown acquires the reversion
expectant on the expiry of the term. The Crowntl's ts thus expanded from the mere radical
title and, on the expiry of the term, becomes ayhe dominium."

Queensland submits that the grant by the Crownledse necessarily involves the acquisition
by the Crown of the reversion which is expectardrughe expiry of the term. Accordingly, in
granting the lease, the Crown exercises soveragrepin such a fashion as to assert absolute
and beneficial ownership out of which the leaseaived. That absolute and beneficial
ownership is, as a matter of law, inconsistent whtéhcontinued right to enjoy native title in
respect of the same land.

It is necessary for the State to make good thesgogitions by their adaptation to the
statutory systems for the disposition of Crown kedtablished by the 1910 Act and the 1962
Act. It is here, in my view, that the case for State breaks down.

| have referred to the significant constitutional’dlopments embodied in mid-nineteenth
century legislation, culminating in Queensland wiith 1867 Act, whereby settlement was
achieved, in favour of the colonial legislaturefsth@ conflicting fiscal and political interests
of the Imperial and local authorities and of the@xive and the colonial legislatures in the
disposition of the waste lands of the Crown.

That settlement, embodied in ss 30 and 40 of tieg 2&t, was implemented in successive
statutes. These provisions include sub-ss (1) 2ndf(s 6 of the 1910 Act, which stat86]:



"(1) Subject to this Act, the Governor in Counciéynin the name of His Majesty, grant in
fee-simple, or demise for a term of years, any @réamd within Queensland.

(2) The grant or lease shall be made subject tb segervations and conditions as are
authorised or prescribed by this Act or any othet, And shall be made in the prescribed
form, and being so made shall be valid and effét¢tueonvey to and vest in the person
therein named the land therein described for tteesr interest therein stated.”

Section 209(1)(ii) of the 1910 Act empowers the &owor in Council to make regulations
which prescribe forms and "the conditions, stipolsd, reservations, and exceptions that shall
be inserted ... in grants, leases, licenses, drat oistruments”.

The term "Crown Land" was defined in s 4 as foll[pW@s]:

"All land in Queensland, except land which is, tioe time being -

(a) Lawfully granted or contracted to be grantetemsimple by the Crown; or
(b) Reserved for or dedicated to public purposes; o

(c) Subject to any lease or license lawfully grdritg the Crown: Provided that land held
under an occupation license shall be deemed tadsrdand”.

The phrase "[a]ll land in Queensland” was apt tduide land in respect of which the Crown
held radical title. By that radical title, as a pdate of the doctrine of tenures and a
concomitant of sovereignty, the common law enabitedCrown to grant interests in land to
be held of the Crown and to become absolute beakfiwner of unalienated land required
for the purposes of the Croy®8]. However, by the constitutional settlement of ittel-
nineteenth century, these prerogatives of the Cypart of the common law, were displaced.
Thereatfter, all land in Queensland was to be de#it pursuant to statute. It was by
legislation that interests in the land were to nted by the Crown and land was to be
reserved or dedicated to "public purpo§€39].

Section 6(1) of the 1910 Act conferred upon the &oar in Council power to grant in fee
simple or as a demise for a term of years any ia@@ueensland, save that land for the time
being in fee simple, reserved for or dedicatedulolip purposes or subject to lease or licence
lawfully granted by the Crowh00]. The statute maintained a legal regime wheregspect

of what it identified as leases, there was no rieethe creation in the Crown of a
reversionary estate out of which lesser estatehtritign be granted. Rather, land which for
the time being had been subject to any such "ldagdllly granted under s 6, was, upon
ceasing to be so and, by reason of it now answéhnaglefinition of "Crown Land" in s 4,
liable further to be dealt with by the Crown undés. Moreover, as will appear later in these
reasons, whilst entry by the lessee was esseatiehmmon law, to the creation of the
reversion, s 6(2) operated effectually to vestregts granted under the statute in advance of
and without dependence upon entry.

In addition, special provision was made by s 13ctmsequences of forfeiture or other
premature determination of any lease or licenceti®@e 135 provided:



"If the license or lease of any land is determibgdorfeiture or other cause before the
expiration of the period or term for which it wasgted, then, unless in any particular case
other provision is made in that behalf by this Abg land shall revert to His Majesty and
become Crown land, and may be dealt with underAbisaccordingly.”

It is apparent that the term "revert” is used m plarticular sense of the reassumption of the
character of "Crown land" liable to further disg@si under s 6. Further, as | seek to explain
later in these reasons, whilst entry was necedsameate the common law reversion,
compliance with s 6(2) effectually vested withdut heed for prior entry, the interest granted.
Upon that state of affairs, s 135 would operatédn@éabove manner.

The 1962 Act contains similar provisions to ss 4nél 135 of the 1910 A&O1].

Accordingly, 1 would reject the submission for th&ate that the scheme of the 1910 Act and
the 1962 Act is such that, with respect to the goatimited interests thereunder by the
Crown, the necessary consequence is the acquibyitime Crown of a reversion expectant on
the cesser of that interest, thereby generatinthiaCrown that full and beneficial ownership
which is necessarily inconsistent with subsistiagve title. Whatever be the interests or
other rights created under s 6 of the 1910 Actthrdl962 Act, they "owe their origin and
existence to the provisions of the stat[862].

Extinguishment by the general provisions of the Act

Putting to one side particular submissions conogrthe pastoral lease provisions, it is
convenient first to consider whether the generafration of the 1910 statute necessarily
involved the extinguishment of any native titler@ation to an area of Crown land (as
defined in s 4) which subsisted at the commencewfahie 1910 Act on 1 January
1911503]. Particular attention is required to two provisomhe first is s 20304]. This
states:

"Any person, not lawfully claiming under a subsigtiease or license or otherwise under any
Act relating to the occupation of Crown land, wedaund occupying any Crown land or any
reserve, or is found residing or erecting any muiwlding or depasturing stock thereon, or
clearing, digging up, enclosing, or cultivating grgrt thereof, shall be liable to a penalty not
exceeding twenty pound§05]

Section 203 is concerned with the protection ofitiberests of the Crown in land which, for
the time being, has not been granted in fee, ises&rved for or dedicated to public purposes,
and is not subject to any lease or licence grayeitie Crown, other than an occupation
licence. This follows from the definition of "Crowand" in s 4. On its face, s 203 would have
rendered a trespasser any person who, in exerfciglead now are to be characterised as
having been native title rights, occupied any @f¥ery large area of Queensland falling
within the definition of "Crown land" or conductéltere any of the activities referred to in s
203. Were that so, the ground would be provideafsubmission as to the general extinction
of native title in respect of any land from timetitme falling within the definition of "Crown
land".

However, the progenitors of s 203 included s 9thefCrown Lands Alienation Ad876 (Q).
Section 91 stated:



"Any persorunless lawfully claiming under a subsisting leas&cense or otherwise under
this Act who shall be found occupying any Crowndsuor land granted reserved or dedicated
for public purposes either by residing or by eragtny hut or building thereon or by clearing
digging up enclosing or cultivating any part thdreocutting or removing timber otherwise
than firewood not for sale thereon shall be liaiteconviction to a penalty not exceeding five
pounds for the first offence and not exceedinga®mnds for the second offence and not
exceeding twenty pounds for the third or any subsetjoffence. Provided that no

information shall be laid for any second or subsequffence until thirty clear days shall
have elapsed from the date of the previous comvictiemphasis added)

In Mabo [No 2], s 91 was construed by Brenn@B0®b] (with whose judgment Mason CJ and
McHugh J agreed) and by Deane and Gaudr@®J4]] as being directed to those who were in
occupation under colour of a Crown grant or withaoy colour of right and as not directed to
indigenous inhabitants in occupation of land b¥yrigf what is now to be seen as their
unextinguished native title. Those indigenous irntaalbs were not by s 91 rendered
trespassers, liable to expulsion from Crown lafié®y were not included in the class or
description of persons to whom s 91 was directddt Was because an indigenous inhabitant
as identified above would not be "any person”. Taisstruction of s 91 was an important
step in the reasoning which led to the conclusia the native title of the Meriam people had
not been extinguished.

The 1910 Act and its predecessors were enactetraeavhen there was doubt whether at
common law the Crown was obliged to proceed by @fagformation for intrusion because it
could not maintain an action for ejectment. Thesgbtls since have been dispe|&eB].
However, they assist in perceiving the purposdeffirst paragraph of s 204 in conferring a
specific remedy for the removal of trespassers f@mown land.

Section 204 statés09]:

"Any Commissiongb10] or officer authorised in that behalf by the Mieistvho has reason

to believe thaainy persons in unlawful occupatiorof any Crown land or any reserve, or is in
possession of any Crown land under colour of aagdeor license that has become forfeited,
may make complaint before justices, who shall laear determine the matter in a summary
way, and, on being satisfied of the truth of thenptaint, shall issue their warrant, addressed
to the Commissioner or to such authorised offieedo@ny police constable, requiring him
forthwith to remove such person from such land, tartdike possession of the same on behalf
of the Crown; and the person to whom the warraatidressed shall forthwith carry the same
into execution.

A lessee or his manager or a licensee of any laomd the Crown may in like manner make a
complaint againsany personn unlawful occupatiorof any part of the land comprised in the
lease or license, and the like proceedings shaidetipon be had." (emphasis added)

The first paragraph of s 204 is concerned withrém®very of possession on behalf of the
Crown of land which is "Crown land" within the dation of that term in s 4. The second
paragraph assists those holding from the Crownneutlelease or licence land which, in the
above sense, for the time being is not Crown land.



In that regard it is convenient at this point tosider the decision iMacdonald v Tullj511].
There, in delivering the judgment of the Court, KlecCJ said of a plaintiff who was a lessee
within the meaning of s 5 dthe Tenders for Crown Lands A&60 (Q) thd612]:

"This right of the plaintiff to occupy was ... cdgh@ of being maintained against any disturber,
whether assuming to disturb in virtue of an alletpade or otherwise."

The Full Court granted a motion for arrest of agjent recovered in an action against a
nominal defendant representing the Crown. The ptesncomplaint had been that the Crown
had wrongly granted to a third party a lease ofldhne in question and that, in response to
threats of trespass made by that third party, liegdf had withdrawn from occupation of

the land. The judgment was arrested on the foatiagthe plaintiff's case failed because,
rather than maintaining his own right, he had aesged in the claim of right made by the
third party and had withdrawn from the runs withoatice to or knowledge on the part of the
Crown. This case illustrates that an end soughetachieved by legislation such as s 203 and
s 204 of the 1910 Act was the imposition of legales upon the confusion which developed
with the expansion of European settlement. In paldr, the second paragraph of s 204
conferred some security of tenure against thiréigmrincluding settlers with competing
claims.

In each paragraph of s 204, the term "any pers@s'wged to identify those whose
occupation of the Crown land was "unlawful". Sextk3 achieved the same result by the
phrase "not lawfully claiming”. As indicated abovee term "any person” is not apt to
include those claiming under native title. The ak&unlawful" does not require a different
construction. Rather, it supports the above coostm.

The word "unlawful” may be used in various sen3@g of these were discussed by Griffith
CJ inLyons v Smajb13]. His Honour spoke as follows with reference touh&awful
importation and unlawful possession provisionshefGustomsAct 1901 (Cth) as they then

stood514:

"Now, the word ‘unlawfully' is a word commonly usedStatutes creating crimes,
misdemeanours and minor offences, and in suchiAistsised in two shades of meaning, one
when referring to an act which is wrong or wickadtself - recognized by everybody as
wicked - as, for instance, when it is used witlerefce to certain sexual offences, or with
reference to acts which are absolutely prohibitedien all circumstances; the other when
referring to some prohibition of positive law. TBestoms Ac1901has nothing to do with
what is right or wrong or virtuous. It containsteén arbitrary rules which the legislature lays
down. What is wrong is wrong because the Act saysusd for no other reason. The word
‘'unlawfully’ must, therefore, there being no otredevant law, be read in that context as
meaning 'in contravention of the provisions of tAa."

The situation with which these appeals are concerhe exercise of rights attached to native
title, would not, without more, be in contraventiointhe provisions of the 1910 Act, in the
above sense of "unlawful" used by the Chief Justitdeed, the question at issue is whether,
upon its true construction, the 1910 Act contaiokedr and plain provisions necessarily
inconsistent with the continuation of native tifldhe answer to that question is not to be
found by passing through a gateway erected bytecpkar construction of "unlawful” in s

204.



In Lyons v Smafb15], Barton J and O'Connor J treated the ordinary mgasf an unlawful
act as one "forbidden by some definite law", whettatute law or common law. Upon the
present hypothesis, there is no statute forbidthegxercise of rights of native title and that
title is recognised by the common law of Australiaally, in his dissenting judgment in
Lyons v Smaytisaacs J referred to that construction of "unildiyf as meaning without any
bona fide claim of right or colour of justificatif#il6]. If s 204 be interpreted in this way, a
bona fide assertion of a claim to rights confetvgaative title would not render occupation
unlawful.

In the result, whichever shade of meaning is gieetinat term as used in s 204, as to which it
IS unnecessary to express any concluded opinid®4 slid not render indigenous inhabitants
relying upon their native title liable to removabi land which was for the time being Crown
land or land comprised in a lease or licence froenG@rown, by warrant issued at the instance
either of officers of the Crown or the lessee oetisee.

Further, the reasoning which leads to the constmictf s 203 which does not render those
holding native title trespassers upon the subgtdd applies at least as forcefully to the
construction of the phrase "unlawful occupatiomoy Crown land™ in the first paragraph of s
204. This is not to be read as directed to autimgridche Crown to expel indigenous

inhabitants from occupation of land enjoyed in ek of their unextinguished native title.
That being so, no different interpretation showdgiven to the phrase "unlawful occupation”
in the second paragraph of s 204. The presumgitirat the same meaning should be given
to the same phrase where it occurs in the samespyovand the context here does not suggest
the contrar{s17].

Finally, the terms of s 204 are of some assistana@ analysis of those particular forms of
tenure created by the 1910 Act which are identifigeéxpressions using the terms "lease"

and "licence". The second paragraph of s 204, wimgkt be read with the first, authorises a
lessee and licensee of any land from the Crowake proceedings in the same manner as a
Commissioner or officer authorised by the Ministésuccessful, this will lead to the issue of
a warrant for the removal of the unlawful occupiansl thereafter to what is identified as the
taking of "possession” of the subject land "on lfetfa the lessee or licensee. The section
treats indifferently the nature of the enjoymensoth a lessee or licensee by use of the same
term, "possession”, to identify it.

On the other hand, at common law the term "exclupmssession” is used as a touchstone for
the differentiation between the interest of a lesmed that of a licensee, who has no interest
in the premises. "Exclusive possession” servegddntify the nature of the interest conferred
upon the lessee as one authorising the exclusiom fine demised premises (by ejectment
and, after entry by the lessee, by trespass) rptadrstrangers but also, subject to the
reservation of any limited right of entry, of treblord518]. As Windeyer J put it, a tenant
cannot be deprived of the rights of a tenant bypdpealled a licens¢gl9].

Accordingly, s 204 points towards a constructiothef 1910 Act which does not treat as
coincident with the characteristics of "leases" dmm#@nses"” as understood at common law,
those of the tenures created by the statute amdifiee therein by terms which include one or
other of those words.



Provision corresponding to s 203 and s 204 is nrade872(1) and s 373(1) respectively of
the 1962 Act. The conclusions reached with resjuettte earlier provisions apply to their
later counterparts.

Pastoral leases

It is appropriate to turn to consider more cloghby particular provisions of the legislation
with respect to pastoral leases. The question ethven it follows upon a proper construction
thereof and by reason of the steps taken thereunydiiie issue of the Mitchellton Pastoral
Leases and the Holroyd River Pastoral Lease, tbessary extinguishment of any subsisting
native title.

Attention is to be focused upon the terms of tiggslation and of the instruments themselves.
In that examination, the term "exclusive possessm®of limited utility. As has been

indicated, by s 204 the 1910 Act created its owneay in the nature of ejectment and made
it available not only to lessees but also to liemssof any land from the Crown.

To reason that the use of terms such as "demigk"la@ase" in legislative provisions with
respect to pastoral leases indicates (i) the statateation of rights of exclusive possession
and that, consequently, (ii) it follows clearly gpldinly that subsisting native title is
inconsistent with the enjoyment of those rights)asto answer the question but to restate it.

The term "lease" may be used in a statute in ddrsense only. Thus, a lease enforceable in
equity under the doctrine Walsh v Lonsda[&20] may not answer the description of "lease”
in a particular statuf21]. Statute, such as thendlord and Tenant (Amendment) A48
(NSW), may create between parties who were landiaditenant a relationship for the
identification of which "no new terminology ... hesme into existencgs22]. The phrase
"statutory tenant” then may be used to identifyséheghts and obligations which subsist only
by virtue of the legislation and are unknown at owon law523].

In the present dispute, the necessary analysikdesxan operation of the legislation
comparable to that identified by Isaacs J in resfweconditional purchases under thewn
Lands Consolidation Ad913 (NSW). IrDavies v Littlejohf524], his Honour said of tenures
created by such legislation:

"It creates them, shapes them, states their cleistats, fixes the mutual obligation of the
Crown and the [grantee], and provides for the mindehich they shall cease to exist".

More recently, irR v Toohey; Ex parte Meneling Station Pty[5#h], Mason J spoke to
similar effect. The question there was whetheraaigg licence granted pursuant to the
Crown Lands Aci931 (NT) to permit the grazing of stock on Craand conferred an

"estate or interest” in the subject land within theaning of thé\boriginal Land Rights
(Northern Territory) Actl976(Cth), so as to take the grazing licence beyondéhch of its
provisions as to grants to Aboriginal Land Tr{&#§]. In deciding that a grazing licence
conferred no such "estate or interest”, Mason draehed that the rights of the holder of such
a licence fell short in two respects of the conadgiroperty or proprietary rights expressed in
the well-known analysis by Lord Wilberforce Wational Provincial Bank Ltd v
Ainsworth527]. First, although a licence might be granted fotapne year, it was liable to
cancellation by the Minister on three months' reticwriting and without any default by the




licensee. Secondly, the licence was not assigntidesby emphasising the personal nature of
the rights conferred by it. In the course of tmalgsis, Mason J sdil8]:

"The grazing licence is the creature of statutenfog part of a special statutory regime
governing Crown land. It has to be characterizetthénlight of the relevant statutory
provisions without attaching too much significanaeimilarities which it may have with the
creation of particular interests by the common tawer of land."

Two further points should be made here. The fgshat land law is but one area in which,
whilst statute may appear to have adopted gerssgptinciples and institutions as elements
in a new regime, in truth the legislature has demenly on particular terms. A statutory body
in which a fund is vested may be styled as a "Trastmay be given by its constituent statute
the investment powers of trustees. In neither oa@se contributors to the fund have the
beneficial interest of an ordinacegstui qudrus{529]. On the other hand, from an express
statement that a statutory body is not bound byaWerelating to the administration of trust
funds by trustees, it does not necessarily folloat tn other respects this body is a trustee in
the ordinary sense of moneys held (h$30]. In such ways the legislature may create entities
which have some but not all of the characterisiics trust. In each case the true construction
of the law determines the degree of the analoggoAtingly, there is nothing remarkable in
the use of a term such as "lease" or "licencedeatify new institutions not fully to be
identified with either term as understood at comrian

The second point is that it is unhelpful to applote issues of construction which arise on
these appeals by asking whether the 1910 Act and962 Act each is a "code" and, after
giving a negative answer, to conclude that a paktease for a particular period has the same
incidents of a lease for such a term under thergéfav. Like native title itse]631], the
interests created by the 1910 Act and the 1962ak&t their place in the general legal order.
As such (and subject to the operation of doctrofabegality[532]), those interests may be
the object of rights and obligations createtgr partesand supported by the law of contract.
In O'Keefe v William&33], this Court held that there was an implied covébhgrthe Crown
not to derogate from the rights of a plaintiff unde "occupation licence" granted under the
New South Wales Crown lands legislation. For brezfch contractual obligation to deal in a
statutory interest in or with respect to land, meey in the nature of specific performance
may be appropriafg34]. In the circumstances of the particular case amedding upon the
particular incidents attached by statute to theredt in question, there may be an equity to
relief against forfeiture of that inter@sB5]. The exercise of statutory powers with respect to
the granting of interests thereunder which are @waél upon the executive may be attended
by obligations to afford procedural fairness, aqdigy may, by injunction, restrain eviction

of the plaintiff pending the determination of arphgation for a further graf#36].

In such ways, the legal system may operate updonadteases and other interests created
under the 1910 Act and the 1962 Act. However, id@og, the legal system takes those
interests as they are found in the statute. It doesirst so classify those interests that they fi
within one or other category of estate or inteadstady known to the general law.

It is true that s 6(1) of the 1910 Act speaks tdemise for a term of years", as well as the
grant in fee simple. However, in s 6(2) the samm#&dities are prescribed for both a "grant”
and a "lease". Moreover, under this provision #aseé is to be made in the prescribed form
and, being so made, is stated as being "valid #adteal" both to convey to and to vest "in
the person therein named the land therein descfdrdtle estate or interest therein stated".



Section 6(2) is not merely a procedural provisBy stating that compliance with this
requirement was effectual to vest the interesuiastjon, it marks off, to a significant degree,
pastoral leases from leases granted under the carfano

If the Mitchellton Pastoral Leases were treatedttended in their creation by the same
requirement as those attending the creation oéteasder the common law, neither of those
instruments would have vested the term in the &sss&t common law, the term would have
vested only upon entry and there was no such eBéfpre entry, the lessees would have had
merely an interest in the term, iateresse terminiWith effect from 1 December 19[E37],

the doctrine ofnteresse terminivas abolished by 1020f theProperty Law Actl974(Q) and

s 12 of theResidential Tenancies At975 (Q)538]. This was after the grant of the Holroyd
River Pastoral Lease. Tlmeresse termingave not an estate but a right of efiB@]. This
reflected the origin in covenant of the rightsiof tessee against the lessor, so that, if the
lessor failed to deliver possession, the lesseklgmt bring a real action. The remedy was
one for breach of covendbtlO]. Entry was essential to create the estate in sewgb41].
However, as indicated earlier in these reasons] 916 Act operated without the creation in
favour of the Crown of what at common law wouldrbgarded as a reversionary estate.

Part 11l of the 1910 Act was headed "PASTORAL TENERR. Division | thereof (ss 40-44)
was headedPastoral Leasé's and Div Il (ss 45-47) was heade@ccupation Licensés
Occupation licences were granted by the Ministé6jsand pastoral leases by the Governor
in Council (s 6). Occupation licences, unless reetefor the next year, expired on 31
December of the year of grant (s 47(1)). The tefeny pastoral lease was not to exceed 30
years (s 40(2)). Pastoral leases might be mortgesets6, 158, 15842] and surrendered (s
122).

The pastoral leases and occupation licences, as/ithgpecies of pastoral tenure, were treated
without distinction in various provisions of thelI®Act outside Pt lll. Reference already has
been made to s 204. Pastoral leases and occufieinoes might be transferred to qualified
persons with the permission of the Minister (s 1&®6)yespect of both species of interest, the
same provision (s 129) conferred a power of faufeitfor default in payment of rent and
acceptance by the Crown of any rent or other payidmot operate as a waiver of such
forfeiture (s 131(2)). The expression "the landlsteaert to His Majesty and become Crown
land, and may be dealt with under this Act accalyihis used in s 135 in respect of
determination of either pastoral lease or licenefeie the expiration of the period or term of
grant; under the common law, determination of enlee would not ordinarily be described as
bringing about a reversion of the land to the IsmnFinally, in Pt I itself, s 43(1) requires
of every pastoral lease that it be subject to alitimm as to payment of "rent", and s 47(2)
stipulates the "rent" for an occupation licence.

A condition might be imposed upon a pastoral l¢haethe land be enclosed and kept
enclosed with a rabbit-proof fence (s 40(1)). Nohscondition was imposed in the
Mitchellton Pastoral Leases. At the time of thengiat the second of the Mitchellton Pastoral
Leases in 1919, s 43(ii94 3] provided, in certain circumstances, for the indof a

condition of personal residence during the firsteseyears of the term. No such condition
was imposed in the second of the Mitchellton Pastorases. On the other hand, in Pt IV (ss
48-114), headed "SELECTIONS", there were obligatiohfencing (ss 78-83) and detailed
provision as to conditions of personal residenaka@itupation (ss 86-93).



Each of the Mitchellton Pastoral Leases was express "demise and lease" the land "for
pastoral purposes only" and to be subject to tielitions and provisos in Pt Il Div | of the
1910 Act and to the other provisions of that seaarid torhe Mining of Private Land Act
1909 (Q), and to any Regulations made or theretftee made under that Act or the 1910
Act. The Court was furnished with the relevant GahRegulations under s 209 of the 1910
Act[544]. These indicate that both the Mitchellton Pastbeglses were in Form 3 prescribed
by reg 4 and that the expression "for pastoral @egp only" appeared in Form 3. The Form,
like the two Mitchellton Pastoral Leases, containdtht was styled a "reservation” in favour
of the Crown of a right of access to search fowvork gold and minerals and there was a
further "reservation” of a right of access in favotiany person authorised in that behalf by
the Governor in Council to go upon the land "foy @aarpose whatsoever, or to make any
survey, inspection, or examination of the same".

Section 209(1)(ii) of the 1910 Act empowered thev&aor in Council to make the General
Regulations prescribing Form 3 and this fell witthe terms of the central provision in s 6(2).
This stated that a grant or lease "shall be mabjesito such reservations and conditions as
are authorised or prescribed by this Act or ango#ct, and shall be made in the prescribed
form ...". The term "reservation” in strict usadentifies something newly created out of the
land or tenement demised and is inappropriateenotity an exception or keeping back from
that which is the subject of the grgmt5]. However, in accordance with the Australian usage
referred to by Windeyer J Wade v New South Wales Rutile Mining Co Pty34d],
“reservation” was apt in Form 3 to identify thatigéhwas withheld or kept back by the grants
made by the Governor in Council under the 1910 Ale adoption of Form 3 with this text
does not necessarily support a proposition thdtowit these "reservations” the holder of the
pastoral lease would have had the entitlementftseeentry or re-entry to all persons
whatsoever.

The ordinary meaning of the phrase "for the purpggasture” is the feeding of cattle or
other livestock upon the land in ques{i®fi7]. The phrase "for pastoral purposes" would
include the feeding of cattle or other livestoclonphe land but it may well be broader, and
encompass activities pursued in the occupatiomibtecor other livestock farming. Even upon
this broader interpretation, it cannot be said thate have been clearly, plainly and distinctly
authorised activities and other enjoyment of timel laecessarily inconsistent with the
continued existence of any of the incidents ofusatitle which could have been subsisting at
the time of these grants of the pastoral leases.

The foregoing supports four propositions. Firstéhie apparent the mixing together or
combination in the statutory regime for pastorakks and occupation licences of elements
which in an analysis under the common law of leasekslicences would be distifet8].
Secondly, the terms of the 1910 Act providing fastoral leases were apt to identify the
characteristics and incidents of that statutorgriedt. Thirdly, those characteristics were not
such as to approximate what under a lease as todérst general law may have been a right
to exclude as trespassers persons exercising aghthed to their subsisting native title.
Fourthly, the contrary conclusion, that nativeetitiolders were rendered trespassers as a
consequence of rights given by pastoral leaseslddmiat odds with the interpretation of the
phrase "unlawful occupation” which, as indicatedieain these reasons, is to be given its
use in s 204 of the 1910 Act.

| turn to the Holroyd River Pastoral Lease. Pdr{d$ 49-80) of the 1962 Act is headed
"PASTORAL TENURES", and Div | (ss 49-65) is head@astoral Leasé's There are two



pastoral tenures in addition to pastoral leases, Istldings (ss 66-74) and occupation
licences (ss 75-80). The term "rent" is used ipeesof occupation licences (s 79) as well as
pastoral leases (s 61). There was a statutory memiof 30 years as the term of a pastoral
lease (s 53(1)). The prescribed form for past@asés differed from that under the 1910 Act
in not expressing the grant as "for pastoral puepasly”. Other differences between the two
regimes are identified by Gaudron J in her reasongidgment.

As indicated earlier in these reasons, the landechapproximately one beast to 60 acres. The
cattle were run under open range conditions. Atithe of the relevant grant in 1974, there
appear to have been six sets of roughly construntestering yards but no other
improvements upon the land. Section 14 of the 1®&2bliged the grantees to perform
conditions imposed upon them by the statute ogtha{549]. The instrument contained
conditions requiring, within five years, the sowioigat least 40.5 hectares as a "seed
production area” and the construction of an aps80 miles of internal fencing, one set of
main yards and dip, three earth dams and a masagsidence, with quarters for five men
and a shed. There was a further condition requixnitin that period, the enclosure of the
holding with a good and substantial fence. This waselcome to the grantees. It was not
common practice on Cape York to boundary fence.afgtly as the result of an exercise of
the discretion conferred upon the Minister by s364f the 1962 Act, the grantees later were
relieved from compliance with this conditi®30]. The airstrip was constructed and the
Minister appears to have accepted that there waglaance with the requirement for dam
construction. The other conditions were not congpligth by the grantees. Failure to comply
with conditions required by the Holroyd River Paatd ease rendered it liable to
determination by forfeiture (ss 14(1) and 295 & 1962 Act). Upon such determination, the
land reverted to the Crown and became Crown laadadle for re-grant (ss 299(1), 6(1)).
The person in occupation would be obliged by s 2p&{ give to the Land Commissioner
peaceful possession of the land and of all imprem@mthereon. Liability to forfeiture might
be waived by the Minister (s 297(2)).

Despite some differences between the two statuemiynes and subject to one qualification,
the same conclusions apply to the Holroyd RivetdtakLease as those reached with respect
to the Mitchellton Pastoral Lease. In none of thastances was there clear, plain and distinct
authorisation by the relevant grant of acts necggsaconsistent with all species of native

title which might have existed. It does not appbat the statutory interests could be enjoyed
only with the full abrogation of any such nativiteti

The qualification is that the later but not thelieaigrants were subject to conditions requiring
improvements to the land. It may be that the engrynof some or all native title rights with
respect to particular portions of the 2,830 sqi#doenetres of the Holroyd River Pastoral
Lease would be excluded by construction of thdargirand dams and by compliance with
other conditions. But that would present particidaues of fact for decision. The
performance of the conditions, rather than thepasition by the grant, would have brought
about the relevant abrogation of native title.

It remains to consider two authorities of this Gounich were cited in opposition to the
submissions presented by the Wik Peoples and thgofie People. IAmerican Dairy

Queen (Q'ld) Pty Ltd v Blue Rio Pty [581], this Court was concerned with the construction
of Pt XI (ss 334-361) of the 1962 Act. DivisiorslheadedDeeds of Grant in Trust and
Reservesand Pt XlI deals generally with grants, reserves r@servations for public

purposes. As was indicated in argument in that[6&&¢ the provisions of Pt XI, in



particular s 343 dealing with leases by a Trusteksa347 dealing with the transfer, mortgage
and subletting of leases, are to be contrastedthétltetailed provisions in Div VIII (ss 273-
293) of Pt X. These deal with subleases, mortgagassfers and other dealings with certain
holdings, including pastoral leases created unaeiee Parts of the Act. Section 343 and the
sections following expressly mentioned only onerlest, identified as a lease. It was held that
by adopting the terminology of leasehold interdéiséslegislature must be taken to have
intended the operation of the incidents of corresiorg interests at common law as modified
by the statut®53]. The immediate issue concerned the power of a&ssbe to deal with its
interest, the subject premises being a reservaganpon it a kiosk and other buildings
adjacent to a swimming area at Southport. | wouwltdtreat that decision as authority going
beyond the particular operation of Pt XI of the 2%&t. The decision is further discussed by
Toohey J in his judgment in the present case.peefully agree with what is said there by
his Honour.

The second authority 8'Keefe v William$54]. | agree with the analysis of this case by
Gaudron J in her Honour's reasons for judgment.

Conclusions

Of the questions separately determined by Drumndoi@lestions 4 and 5 arise in this Court
only upon the appeal by the Wik Peoples. These tigussconcerned the claims against
Comalco and Pechiney. The appeal by the Wik Peaplespect of the answers to those
Questions should be dismissed.

The Wik Peoples also appeal in respect to the anew@uestions 1B and 1C. The Thayorre
People appeal with respect to the answer to Que$@o Drummond J answered in the
affirmative that element in Question 1B which askétuether the grant of the Holroyd River
Pastoral Lease necessarily extinguished all in¢gdehAboriginal title or possessory title of
the Wik Peoples in respect to the land demisecttheter. His Honour also answered that
element of Question 1C which asked whether thetgriagither of the Mitchellton Pastoral
Leases necessarily extinguished all incidents afrgjinal title or possessory title of the
Thayorre People in respect to the land demise@tineler by stating that the grant of the first
Mitchellton Pastoral Lease extinguished Aborigitiié.

My conclusion is that none of these grants necigsattinguished all incidents of native title
which then were subsisting. Accordingly, on thegseeals no further question remains as to
the existence of any doctrine as to suspensiomatfentitle and the revival thereof upon
expiration of these grants. | say nothing upon shdject. There should be no further delay in
preparing for trial. The particular elements of &iens 1B and 1C to which | have referred
are contained in each case in par (d). This asksherthe grantof the pastoral lease in
guestiomecessarilyextinguishedll incidentsof native title. The form of par (d) thus is
important. However, both Question 1B and QuestidrmEre so drawn that consideration of
par (d) only arose upon an affirmative answer edtestion posed in par (b). This asked
whether the respective pastoral leases conferrghltsrto exclusive possession on the
grantee”. In my view, as indicated earlier in thesssons, the posing of a question in those
terms may have distorted the essential issues @anl pshould have stood independently for
decision. On the other hand, there was no challahtfee hearing before this Court with
respect to questions and answers to par (a) int@ueslB and 1(555].



| would deal with this situation in respect of b@estion 1B and Question 1C by answering
par (b) "No", par (c) "Does not arise", and par"@tictly does not arise, but is properly
answered no".

Each appeal should be allowed in part. In the ddpethe Wik Peoples, the answers given

by Drummond J to Question 1B and Question 1C shioelget aside and replaced by answers
reflecting the above conclusions. On the appeahbylhayorre People, this is required only
in respect of Question 1C. Costs in this Court &hbe ordered as proposed by Toohey J.
The costs of the proceedings below should be redhitr further consideration by the

Federal Court.

KIRBY J.
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These proceedings, removed into this Court fronféderal Court of Australia, concern a
claim by Aboriginal Australians to "native titl&56] in respect of certain land in Northern
Queensland. They raise the issue of the effectioh stle of pastoral leases granted under
Queensland legislation. Also raised is a challéngbe effectiveness of two agreements with
mining consortia which, by statute, are given trveé of law as if they were enacted by the
Queensland Parliament.

INTRODUCTION
TheMabodecision and its aftermath

Before the decision of this Court Miabo v Queensland [No 57] ("Mabo [No 21", the
foundation of land law in Australia was as simpatavas clear. From the moment that the
lands of Australia were successively annexed tcCitosvn, they became "in law tipeoperty

of the King of England558]. It was so in respect of Eastern Australia wheresgor Phillip
received his first commission from King Georgedii 12 October 1786. It was so after the
first settlement of the English penal colony waslesshed in Sydney in 17889]. No act of
appropriation, reservation or setting apart waessary to vest the title in the land in the
Crown. All land, including all waste lands of thel@ny, were "without office found, in the
Sovereign's possession ... as his or her propgéd]. Land interests were thereafter enjoyed
only as, or under, grants made by the Crown. Tadrohe, providing the ultimate source of
all interests in land in Australia, was upheld bylg decisions of the courts of the Australian
colonies. But it was also acceptgéll], affirmed562] and reaffirmefb63] by this Court.
Although the indigenous inhabitants of Australidb@iginals and Torres Strait Islanders)
"had neither ceded their lands to the Crown ndiesefl them to be taken as the spoils of
conquest564], their legal interests in, and in relation to, #mmexed land were considered to
be extinguished. If they were to enjoy any suchriggts thereafter, they could do so only by,
or under, a grant from the Crown: the universabs#ipry of the ultimate or "radical"

title[565].

This apparently unjust and uncompensated deprivatipre-existing rights distinguished the
treatment by the Crown of the indigenous peoplesustralia when compared to other
settlements established under the Crown in the fareicolonie566], Canadfb67], New
Zealan@568] and elsewhere. The principle was critici&&®]. However, from the point of
view of the settlers, their descendants and suocgss was part of Australia's historical
reality. From the point of view of legal theoryhid a unifying simplicity to commend it: No
legally enforceable rights to land pre-existing exation and settlement. No title to land
except by or under a Crown grant made out of tyalnprerogative of the Sovereign in the
earliest days and thereafter pursuant to enaldigiglation.

Into this settled and certain world of legal theand practicality, the decision Mabo [No
2][570] intruded. By that decision, this Court unanimowsfyrmed that the Crown's
acquisition of sovereignty over the territories @thnow comprise Australia might not be
challenged in an Australian court. Upon the acgjoisiof such sovereignty, the Crown
acquired a radical title to the land. But, by miyg671], the Court held that what it called



"native title" survived the Crown's acquisitionsafvereignty and of the radical title.
However, such title was subject to extinguishmemére it was shown that the sovereign
power, acquired by annexation, had been exercisegbpect of land in a way inconsistent
with the continuance of the native t[6&2].

The decision irMabo [No 2] called forth a great deal of legal commentarg]. It resulted in
the passage of theative Title Actl993(Cth). Various State Acts were also enacted,
including theNative Title (Queensland) At893(Q). InWestern Australia v The
Commonwealth (Native Title Act Ca&@)4], this Court upheld the general validity of the
federal Act as resting upan51(xxvi)of theConstitution That paragraph empowers the
Federal Parliament to make laws with respect togkeple of any race for whom it is
deemed necessary to make special laws". It wasthaldhe Act was "special” in that it
conferred on the holders of native title benefist@ctive of that title, otherwise vulnerable to
extinction in accordance with the holding\tabo [No 2]575].

TheNative Title Actl993(Cth) did not purport to provide for the consequesnfor native

title of the grant of pastoral leases such asraggiestion in this appeal. In the Preamble to the
Act, the Parliament expressed its understandirigentlecision of this Court ikabo [No 2]

to include a holding thEi76]:

"... native title is extinguished by valid governmacts that are inconsistent with the
continued existence of native title rights andriests, such as the grant of freehold or
leasehold estates."

The Act provided for the recognition and protectadmative titl¢577]. This Court has had
occasion to emphasise the beneficial charactdreoptocedures established by the Act, in
North Ganalanja Aboriginal Corporation v State ofi€enslandthe Waanyi Cas§[578].

That was an appeal from the Full Court of the Faldéourt of Australigc79]. Although the
holding of the Federal Court in tNgaanyi Caséncluded a holding about the effect, in law,
of the grant of a pastoral lease in Queenslans Gburt, by majorit§p80], considered that it
was then premature to determine the correctnesediederal Court's opinion on the
"pastoral lease question". The application on Wesfahe Waanyi people was returned to the
National Native Title Tribunal established by thetive Title Act1993(Cth) so that the
procedures of that tribunal might be correctlydailed.

It did not take long for an opportunity to presegself again whereby this Court would be
asked to consider the effect of pastoral leasen timnative title found, iMabo [No
2][581], to have survived the annexation by the Crown efAhstralian lands.

In TheWik Peoples v State of Queensl&®?®], a single judge of the Federal Court of
Australia (Drummond J) answered a number of questad law raised by the claims of the
Wik Peoples ("the Wik"- the present appellants) also the Thayorre People ("the
Thayorre"- the 19th respondents) to an area of ilmMbrthern Queensland affected by
earlier grants of pastoral leases under Queenstandrhe several questions isolated for
consideration by Drummond J, and answered by him¢erned:

1. Whether the power of the Queensland Parlianoe@hact laws providing for pastoral
leases without preserving native title rights wasted in law. (The State constitution
guestion).



2. Whether a grant of a pastoral lease in Queethstgithout express reservation of native
title rights, necessarily extinguished native titteluding that of the Wik and the Thayorre.
(The pastoral leases question).

3. Whether the passage of tiening on Private Land Act909 (Q) and/or thPetroleum Act
1915 (Q) had extinguished any native title rightéch the applicants may have had in
minerals and petroleum beneath the subject larttk (lineral rights question).

4. Whether the applicants could claim relief agains State of Queensland and Comalco
Aluminium Ltd if a grant by the State of Queenslandhat company of rights in land,
including mining rights, extinguished any natividetrights which the applicants may have
had in the land, having regard to themmonwealth Aluminium Corporation Pty Limited
Agreement Act957(Q) and the agreement entered into pursuant tcAitta(The Comalco
Agreement question).

5. A similar question to the Comalco Agreement ¢joasn relation to the entitlement of the
Wik and the Thayorre to maintain claims againstStee of Queensland or Aluminium
Pechiney Holdings Pty Ltd (the 5th respondent) mgwvegard to th&urukun Associates
Agreement Act975 (Q) and the Aurukun Associates Agreementgrtedly made under that
Act. (The Aurukun Agreement question).

When Drummond J answered each of the foregoingtignesadversely to the Wik (and
consequentially to the interests of the Thayorreqyapeal was immediately taken to the Full
Court of the Federal Court of Australia. An apptica for removal of that appeal into this
Court was heard and granted on 22 March 1996. Heryéve issues for decision in the
appeal were narrowed. The State constitution quesind the mineral rights question were
not pressed. This left as the active issues imppeal the pastoral leases question and the
Comalco and Aurukun Agreement questions. | shalligithe latter together to be dealt with
in due course as the "Statutory Agreements quéstion

The ultimate questions for decision in this Couet ilatively simple and confined. Did the
pastoral leases granted in the lands claimed bWikeand the Thayorre, either by the fact of
grant or the terms thereof, extinguish the natitle tights of the Wik and the Thayorre?
Could the claim brought by the Wik against the &tdtQueensland and the companies
mentioned in the Statutory Agreements be maintaiméalv, notwithstanding the steps
purportedly taken under the legislation authorigimgmaking of those agreements to give
them the force of statute?

It might be thought that such relatively straightfard questions would yield simple answers.
Whilst | regard the Statutory Agreements quest®being relatively simple to answer, the
pastoral leases question is not. Most of the aratihg before this Court was devoted to its
complexities, as were the written submissions auichentation filed by the parties,
numbering many thousands of pages. These have tiage&Pourt into the history and
incidents of feudal land tenures in England; treepgion of land law into the Australian
colonies, and specifically into Queensland; théonysof the special legislative measures
enacted in colonial and post-colonial Queenslanuréeide for pastoral leases; and the
decisions of many courts on the meaning and effettte statutory provisions in question.

For the purposes of comparison, the Court wastalsn to colonial practice and legislation
as well the modern statutes affecting pastorakleasthe States of Australia and in the



Northern Territory. The State of Queensland waditeerespondent to the appeal. All of the
other States (except New South Wales and Tasmamibdhe Northern Territory intervened.
The Court received detailed submissions on betdtfeoCommonwealth (second respondent)
and contradictory submissions for the Aboriginal dorres Strait Islander Commission (13th
respondent). It received submissions from a nurabAboriginal Councils concerned about
the possible implications of the resolution of gastoral leases question for jurisdictions
other than Queensland. It also heard submissions viarious interests representing
pastoralists who might be affected were the Wikuoceed. Some of these submissions drew
upon decisions of courts of other common law coestupon problems described as
analogous, being the resolution of conflicts abegal claims upon land made on behalf of
indigenous peopl¢s83] and the claims of pastoralists and their suggdsteagn
counterpart$84].

Procedural context

At the outset it is appropriate to say somethingualthe procedural context in which the
issues before the Court arise.

In June 1993, followingylabo [No 2],proceedings were commenced in the Federal Court on
behalf of the Wik. By those proceedings, the Wik Adoriginal clan or group, sought a
declaration as to their native title rights in teda to a large area of land in Northern
Queensland. The Wik also claimed damages and furthef in the event that it was found
that such rights had been extinguished. One ofgfigondents to the claim was the Thayorre,
another Aboriginal clan or group. The Thayorre srolaimed for similar declarations in
respect of lands which overlapped, in part, thbsesubject of the claim of the Wik.

Subsequently, in January 1994, tative Title ActL993(Cth) commenced operation. The
Wik made an application to the Federal Court feradjournment of its proceedings under
the general law so that they could apply to thédmal established under the new Act for a
determination that they enjoyed "native title" iaseffect, they were claiming in the Federal
Court action. The application for adjournment, aotdsequent procedural issues, were all
dealt with in the Federal Court by Drummong88b]. Some of the respondents supported the
application or did not oppose it. Others opposexhithe ground of the fragmentation of the
litigation. On 11 March 1994, Drummond J ruled ttet Wik could divide the proceedings.
But to avoid vexation of the resisting respondethis, Wik were required to file and serve an
undertaking not to prosecute further their origiclaim for native (called "Aboriginal”) or
possessory title. That application was adjournedalith liberty to any party to restore it
depending on the prosecution and outcome of thenalader the AG686].

The Wik brought proceedings under the Act for tetedmnination of their claim to native title.
On 18 April 1994, Drummond J heard argument ashetier some of the issues raised
should not be disposed of as preliminary questibhgh the same course was followed as in
the Waanyi claim, ie it was ordered that a numliéssues arising from the proceedings be
dealt with as preliminary questidb87]. This course was followed before the clarificatipn
this Court, of the procedural entitlement of clamsa such as the Wik, as explained in the
Waanyi Casg88]. No party has taken any point on this proceduragularity.

The Wik accepted that some issues in their claimevappropriate for preliminary
determination. However, they submitted that it Wess necessary for evidence to be taken. A
difference arose as to whether that evidence sHmitdore than formal and documentary



evidence. The Wik sought to be released, in pann their undertaking to the Federal Court
so that they could pursue part of their claim urtbergeneral law, outside the Act. This
application was refused on 26 May 1994. Insteadninond J, with the assistance of the
parties, formulated questions on the five issueatifled above. Drummond J's rulings were
challenged before the Full Court of the Federalr€M/hilst expressing no opinions on the
substantive issues, the Full Court declined taudisthe interlocutory orders which
Drummond J had maff&9]. Some of the submissions of the Wik before thé Ealrt

appear similar to those subsequently upheld byGbist in theWaanyi Casg90]. However,
the Full Court was of the view that the legal gicest were important and that it was in the
interests of all parties that they be determinequaskly as possib[&91].

It was against this background that Drummond J dantiee determination of the questions
presenting the issues which he had separateddoluteor{592]. Those questions, so far as
still relevant to the proceedings removed into @dairt, are set out in the reasons of Brennan
CJ. | do not repeat them. As | have stated, aheim were answered by Drummond J
adversely to the interests of the \[fi#3] and some only of them are now contested.

The point of explaining this protracted procedwada is now reached. The notice of appeal
filed by the Wik (as amended) sets out those grewfidppeal which are still in contest.
Certain of the grounds challenge the correctne§r@inmond J's procedural approach. They
assert that his Honour erred "in treating the qaegof the effect of the pastoral leases] as a
guestion only of law and not a question of facaonixed question of fact and law". They
dispute that the questions were "capable of detetioin in the absence of a determination of
facts as to the nature and extent of native tiglets and interests". As argued, | did not take
these grounds of appeal to seek to reagitate foeationary procedural decision of
Drummond J, as such. Whilst appellate courts retair supervision to correct error in such
orders, they are most hesitant to disturb themm exleere, in effect, those orders have the
consequences of striking out or otherwise termiggtine entire proceedifigp4]. Instead, |

took the Wik to be raising a point of substancdsWas that, upon one view of the law,
pastoral leases of the kind here in question dpmetely by grant, extinguish the native title
of the Wik. Such extinguishment depends upon theidtion, by evidence, of complex
facts. Relevant facts might include, for examplbether the lessee entered into possession.
Alternatively, they might include a painstaking exaation of the conduct of successive
lessees and successive generations of the Wiletwisethein factthere was such an
inconsistency between the title under the pasteaasle and native title as to extinguish the
latter.

It will be necessary to return to this point of stamce. | depart the procedural complaint by
the Wik over the course followed in the Federal €by endorsing the remarks of Sir
Thomas Bingham MR i& (A Minor) v Dorset County Counf@B5]. An order to strike out

an action or to separate and answer adverseletpléntiff preliminary questions having the
same effect, may not be an appropriate course whergource of doubt as to the "legal
viability of a cause of action" is that "the lawimsa state of transition”. In such a case it may
be desirable to reach conclusions on the law afirclusions have been reached on the facts.
Evidence may sometimes add substance and unddrgjdadhe legal claim, depending on
what it is.

Against this background, the Wik made it clearttis Court that the sole relief they sought
was that the appeal be allowed and new answera givie questions formulated by
Drummond J (so far as they were still in issue iaméas appropriate to answer them). The



proceedings could then be returned for trial. Ttelynot seek to formulate declaratory or
other relief in this Court. This was because dfithe essence of their contentions that the
proper elucidation of their entitlements to nativke would be found after evidence is
adduced, and factual findings made, concerningnitidents of the title enjoyed under the
pastoral leases when compared with the proved ctegistics of the native title of the Wik.

The Wik could only have stood to lose from the pahae adopted by Drummond J. That is
why it was, in effect, a strike out applicationdamurrer to their claim. If any of the questions
remaining in contest are answered favourably tdMfie it was enough for them that the
proceedings should be returned for trial. Any fatatlucidation or elaboration of such
complex questions as the relationship in this teteeen pastoral leases and native title
could be better attempted against a thorough utadetisg of the facts, including the
variations in place and time both of the incidesftthe pastoral lease in question and the
native title claim. If the threshold could be pakgbe Wik would then be in a position to take
their claim to trial.

PASTORAL LEASES

Common ground

Despite the strenuous contest over matters of grgairtance which this litigation has
presented, many points relevant to its determinatiere either agreed or not seriously in
contest amongst the parties:

1. There was no challenge to the principle estabtsyMabo [No 2]that the duty of this
Court (as of every Australian court) is to applg tommon law and relevant statutes although
this could lead to the extinguishment or impairmamative title. This Court, established by
the Constitutiony operates within the Australian legal systemrdive its legitimacy from that
system. Self-evidently, it is not an institutionAdforiginal customary law. To the extent that
native title is recognised and enforced in Ausardly Australian law, this occurs because,
although not of the common law, native title isagwised by the common law as not
inconsistent with its precep&96]. This does not mean that, within its own worldjvetitle

(or any other incidents of the customary laws osthalia's indigenous peoples) depends upon
the common law for its legitimacy or content. Te &xtent that the tide of history has not
washed away traditional laws and real observanteaditional customs, their legitimacy and
content rest upon the activities and will of thdigenous people themselyg37]. Two
centuries of interaction between Australian law anch traditional laws and customs have
doubtless affected the latter, often to their de¢rt. Now, the decision iabo [No 2],the
enactment of th&lative Title Actl993(Cth) and other legislation have begun a procédsshw
may protect and reinforce some aspects of traditi@ws and customs. But no dual system
of law, as such, is created Mabo [No 2].The source of the enforceability of native title in
this or in any other Australian court is, and i$ypas an applicable law or statute provides.
Different considerations may arise in differentisties where indigenous peoples have been
recognised, in effect, as nations with inherent @@vwof a limited sovereignty that have never
been extinguishg898]. This is not the relationship which the indigenpesple of Australia
enjoy with the legal system of Australia. For Algamial legal rights, including to native title,
to be enforceable in an Australian court, a foulstiatust be found within the Australian
legal systerfb99]. These truisms do not resolve all of the issueseming the relationship
between the Australian legal system and Aborigamaland custom, including as to native
title. It will be necessary to return to some da thfferences which have emerged.




2. No party challenged the decisionviabo [No 2].No party sought leave to reargue the
correctness dflabo [No 2]or the fundamental principle which it establish@s)trary to the
previous understanding of the law, that native til land survived the Crown's acquisition of
sovereignty in Australia. The respondents did mottest the importance of the Court's
decision inMabo [No 2]or the necessity which that decision imposed tom@coodate the
new understanding of native title rights withireg&l system which, for two hundred years,
had developed in great detail on the basis of gobetely contradictory assumption. The
position of the parties contesting the submissairthe Wik and the Thayorre was, not that
Mabo [No 2]was wrongly decided, but that, contained withirhibédings, or implicit in a
logical development of its reasoning, were condnsisustaining the answers given in the
Federal Court to the questions isolated in thig.cas

3. No party contested the determinatioiabo [No 2]that upon annexation of the
Australian territory, sovereignty over every pdrastralia passed to the Crown which
thereupon acquired a radical title in respect bf@ath land. There was no contest that the
Crown, as Sovereign, had the power, in accordaritelaw, to deal with land in every part
of Australia. To the extent that it did so in a wagonsistent with Aboriginal law and custom
or native title, the latter would, to that extem, liable to extinguishment or impairment.

4. There was some discussion during argument adwmariginal traditions and customs other
than in relation to possession of land. Howevepleaded, this case is not concerned with
claims of a sentimental or ceremonial kind. It concerned, as such, with rights of a
spiritual or religious character. It is concernathvinterests in land. It presents the question
whether the grants of the pastoral leases provestitated such an exercise of the acquired
sovereignty over Australia as to extinguish theneuhble native title which, until then, had
survived such acquisition of sovereignty.

5. Although there was also some discussion duniggraent about the precise character and
gualities of the Crown's radical tif&00] and about the character and qualities of natile ti
these questions do not have to be exhaustivelyrdeted. It was suggested that native title
was allodial in character, ie that land in which tklevant Aboriginal clan or group held
native title would be held as their absolute propand not as an estate from a Lord or
superior. By conventional doctrine, no land in Eamgl, at least after the Conquest, was held
allodially[601]. The highest estate known to the common law wasmofee simple. In a
context in which this fiction of English land laderived from feudal times, has long been
criticised as inappropriate to Australian land [l892], it scarcely seems helpful to attempt to
categorise the laws and customs of Australian Ajirwais as allodial in terms of thex
Salicaof Roman law. It seems safer to agree with MaafealJA inDelgamuukw v The
Queen in Right of British Columi&D3] that Aboriginal rights are sui generis, difficiflbot
impossible to describe in the terminology of trewtial property law, being communal,
personal and usufructua®p4]. Interesting although these issues may be, thaytbave to
be resolved at this stage of the present litigation

6. No one disputed that, as a matter of fact, mesntfethe Wik and the Thayorre had
remained upon, travelled in and out of, and utlidee land the subject of the pastoral leases
in question in these proceedings. There was nceagget about the intensity of such usage.
Hansard records of debates in the Parliament oé@land and evidence before Committees
of that Parliament suggest that the accepted policgspect of "blacks" in Northern
Queensland at the end of the 19th century was eplptosthe establishment there of
Aboriginal reservg$05]. The Home Secretary explained that "the aborigiaat by nature



hunters, they would feel as if they were imprisarietb not propose to deal with them in that
way"[606]. This policy was also adopted by the Northern &urmir of Aboriginals (Dr Walter
Roth). In answer to questions asked of him in Cottemihe saidb07]:

"[Q:] Do they come under your control to round theminto camps? | do not see any clause
in the Bill which says | am to put blacks into canp

[Q:] In certain cases you may require every aboabio be drafted away into some camp or
reserve? In cases it may be necessary; but | laisen, and no one else has, of shifting the
blacks from their hunting-grounds on to reservdsssit is absolutely necessary to do so.

[Q:] Then you would not have a provision of thatkin the Bill? | have not asked for any.
[Q:] And you would not approve of it? No. ...

[Q:] You do not think it advisable to abolish .ansps and force all the blacks to go on to
reserves? Very far from that. How can we keep 1B@®0,000 blacks on reserves?"

The Northern Protector of Aboriginals had respaitigiifor Aboriginals in the districts of
Queensland included in the areas claimed by theahiikthe Thayor{€08]. Complaints
were later recorded from pastoralists that Aboagnroaming and hunting over their
traditional lands, sometimes frightened cattleamped at waterholes. But the Northern
Protector of Aboriginals for 1903, in his reportth® Queensland Parliament, ass¢6&ed:

"[T]he principle must be rigidly instilled that ttedoriginals have as much a right to exist as
the Europeans, and certainly a greater right, nytt collect the native fruits, but also to
hunt and dispose of the game upon which they haea litally dependent from time
immemorial. Were the assumption just mentionedetadoried to its logical conclusion, and
all available country leased or licensed, we shbiale a condition of affairs represented by a
general starvation of all the aboriginals and tlemcurrent expulsion from the State".

In an earlier report, the Northern Protector hatest610]:

"It would be as well, | think, to point out to cait of these Northern cattle-men (at all events
those few amongst them who regard the natives isngomore than vermin, worthy only of
being trampled on) that their legal status on &mel$ they thus rent amounts only to this:
There is nothing illegal in either blacks (or Eueaps) travelling through unfenced leasehold
runs. These runs are held only on grazing righite right to the grass - and can only be
upheld as against people taking stock, &c., thraigm. It certainly is illegal for station-
managers, &c., to use physical force and threatsrioblacks (or Europeans) so travelling off
such lands. Carrying the present practice (mighiresg right) to a logical conclusion, it

would simply mean that, were all the land in thetm¢o be thus leased, all the blacks would
be hunted into the sea.”

Because the Wik and the Thayorre were not banibedthe lands in question, still less
hunted into the sea, the issue presented by thextef these proceedings was not whether in
factthe Wik and the Thayorre had physically remainedheir traditional lands. It was

simply whether idaw they did so in pursuance of the native title rightsch the common

law recognised and which the common law and\thgve Title Act1993(Cth) would now
protect. Or whether such rights had been extinguidly the Crown's action in granting




pastoral leases under legislation, which action sead to be inconsistent with the
continuance of native title rights.

7. Several of the respondents appealed to the @oaadnfine any holding in this case to the
peculiarities of pastoral leases in Queenslandlamduggested additional peculiarities, as
between each other, of the pastoral leases grantedpect of the Holroyd River Holding and
the Mitchellton Pastoral Holdings No 2464 and 28#@cting the traditional lands of the Wik
and the Thayorre. The Holroyd River Holding is gastoral lease referred to in question 1B
in this case. The leases in respect of the MitthelPastoral Holding are the subject of
guestion 1C. The Wik are concerned principally vtiite Holroyd River Holding. The
Mitchelleton Pastoral Holding is principally therm®rn of the Thayorre. The Thayorre's
claim to native title around the Edward River inrt@rn Queensland includes areas within
the Mitchellton Holding. Because part of this laadavithin the southern portion of the Wik's
claim, the Thayorre were joined in these proceeslifig a large extent the Thayorre made
principal cause with the Wik on the common issuthefeffect of pastoral leases generally
upon native title. But the history of each pastteake was different. The point was fairly
made that not all pastoral leases, including raifdahem in Queensland, would reflect the
same history and depend on the same statutes stngnnents of pastoral lease as did the
Holroyd and Mitchellton Holdings. As will be showtlhese holdings evidence minimal, if
any, activity on the part of the pastoral lessaeesxiercise of their leasehold rights. Such
would not necessarily be the case in other padiesaks. Therefore, a decision should not be
made in the present case on an assumption thegabeholds in question here were
necessarily typical or representative of Queenstastoral leases generally. To the extent
that native title was not extinguished, as a mattéaw, by the fact or necessary
concomitants of the grant of a leasehold inteessth such interest would have to be
considered individually. A fortiori, because of tiiéerent colonial history, legislation,
regulation and practices in the several Statesustralia and in the Northern Territory, care
would need to be observed in expressing any gendeatoncerning the legal consequences
of the grant of pastoral leases upon native titlhose jurisdictions. In particular, the legal
consequences of express reservations in the grareasehold interest, to protect the rights
of Aboriginals (or arguably the reservation of laridr purposes consistent with the
enjoyment of those rights, as in national pggk4]) needed to be separately considered. The
different contractual and legislative formulae whexist in this regard in the several States
and in the Northern Territory were explained. ¥ flact, or necessary incidents, of the grant
of a pastoral lease did not, without more, extisguwany surviving native title, it was common
ground that this Court should confine its attentiothe particular leases in question in this
case. It should avoid the expression of unneceggargralisations which might cause
problems in future native title claims in Queendliamd, in significantly different legal
settings, elsewhere in Australia.

8. There is also a point concerning the role ofcinerts which should be mentioned for it was
referred to in submissions. Various submissionsiaakedged the injustices suffered by
Australia's indigenous peoples as a consequente aglubstantial extinguishment, after 1788,
of their traditional laws and customs, includingivetitle. Thus, the Commonwealth
admitted that acceptance of its submissions, uptpltie determination of Drummond J on
the effect of pastoral leases, could be regardéthashard view", the "tough view" and one
which "the Commonwealth will completely admit is amsatisfactory result so far as the
present position of Aboriginals, or of those claiginative title, may be concernégil2].
Nevertheless, the Court was repeatedly remindeédeoimits of the proper function of the
courts in resolving the present claim accordintpve Effectively to take away the property



rights conventionally assumed to have been graamedoreviously enjoyed by those holding
land by or under pastoral leases is an equallpgemnatter given the law's respect for, and
protection of, property righi§13]. The radical rewriting of the property rights abé¥iginals,
pastoralists and those taking under them is a maitéegislation; not a court decision. So
much may be accepted. No one doubts the limitsisfG@ourt's functions in stating what the
law is. But just as iMabo [No 2],there is room for difference as to where the bounties.

The Court cannot disclaim the responsibility ofedetining the legal claims advanced for the
Wik and the Thayorre. Those claims are before 3o be decided according to law. A
new ingredient has been injected into the previossttled land law of Australia by the
decision inMabo [No 2].Settled principles and assumptions must be re-exedhto accord

with the decision of the Court in that case. Whbeze is no precise holding on the point (and
no valid legislation resolving any doubt) the Caurist reach its decision upon the competing
legal contentions of the parties: finding the aggdbile rule by the use of the normal techniques
of judicial decision-making, viz reasoning by arggldrom established legal authority
illuminated by relevant legal history and inform@dapplicable considerations of legal

principle and legal polid$14].

9. No one doubted the significance of the issuddssd to the Court. Various estimates were
given of the area of land in Australia covered bhgtpral leases. For the Commonwealth it
was put at 42% in aggregate. In various Statesnatgts of 70 to 80% of the land surface
were mentioned. The systems of Crown leases intextiinto New South Wales and
Queensland were particularly "complex and divesdifi15]":

“[The law] ... introduced a system of Crown leaddhienures which led to the whole of
Australia being transformed in subsequent decadesai patchwork quilt of freeholdings,
Crown leaseholdings, and Crown 'reserves’ ...

The result in each State, as Millard has said of [Seuth Wales, is 'a bewildering

multiplicity of tenure§516]." Gone is the simplicity of the modern English lasvto tenures.
Gone is the senile impotence of the emasculateditdincidents of modern English law.
New South Wales and Queensland are in the middia diistorical period in which the
complexity and multifarious nature of the laws tielg to Crown tenures beggars comparison
unless we go back to the mediaeval period of Endgisd law. ... [IJn no Australian State or
dependant Territory are these laws nearly as siagple the modern English law as to
tenures. ...

Of all Australian States, Queensland is that incllihe largest fraction of total area is held
by Crown tenants on various kinds of non-perpe@ralvn leasehold tenurgd.7], and in
which there exists a remarkable multiplicity of Groleasehold tenures.

There are approximately seventy different kind€adwn leasehold and Crown perpetual
leasehold tenures in Queens|adii8]"

The issues at stake in these proceedings are dhelgiportant. If the primary argument of
the contesting respondents is accepted, this Gdwlding inMabo [No 2],that native title
survived the annexation of Australia to the Crowd ¢he acquisition of the Crown's radical
title, is revealed as having little practical sfggance for Australia's indigenous people over
much of the land surface of the nation. The vulbiéity of native title to extinguishment by
the fact or necessary incidents of a grant of éopaldease over the land is revealed in sharp
relief. The effective operation of tidative Title ActL993(Cth) and like legislation, as well




as claims under the general law, recede to appiytorthe balance of Australia's land surface
after the grants of estates, including freef&@ld] and pastoral leaseholds (without relevant
reservations), are deducted. This is all the migrafecant to indigenous peoples as the parts
of Australia where their laws and traditions (imfaoit to sustain native title) are most likely
to have survived include those where pastoral seaselikely to exist. On the other hand, the
issues are equally important for lessees undeogmdeases, those taking under them,
potentially those holding other title to land, gowaents, mining interests and the population
generally.

10. Finally, there is a further consideration @iractical kind. If the threshold objection to the
claim of the Wik and the Thayorre, upheld by Drunmahd, is set aside, these proceedings
would be returned for trial. The position of thetps would then be uncertain. The rights of
Aboriginal and noiAboriginal Australians in respect of land affectedpastoral leases

would be left unclear: awaiting elucidation in thisd many other cases unless earlier
resolved by valid legislation. This would be s@marea of the law's operation where
certainty and predictability have conventionallgbeccorded high importance. Conformably
with the legal rights of those involved, the aveida of unnecessary doubt and confusion is a
proper objective of land law.

Mabo [No 2]does not resolve the claims

In judging whatMabo [No 2]decides, it is helpful to consider the three pdediloctrinal
solutions in respect of grants of pastoral leadg@siwcompete for acceptance:

(1) The exercise of sovereignty teBhat once the Crown proceeded in any way to cdritge
ultimate or radical title into some other estatenterest in land, it exercised its sovereignty.
In doing so, necessarily and without anything mirextinguished any fragile native title
interests in the land affected.

(2) The inconsistency of incidence teltat once the Crown's ultimate or radical titlasw
converted, by the exercise of sovereignty intostate or interest in land, the question
became whether that estate or interest, of itd dgaacter, was inconsistent with the
continuance of native title in the land. The questvas not whether the estate or interest had
been exercised, in fact, in a way that was incoriblgatvith the exercise of native title rights,
but whether it was legally capable of being so eised. The issue was one of legal theory,
not detailed evidence.

(3) The factual conflict teshat the issue is in every case one of actuptaxctical
inconsistency between the estate or interest caufen the land (in this case the pastoral
lease executed pursuant to statute) and the aotaedise of surviving native title rights. If, in
actuality, the two may be reconciled, the natitle tights are not extinguished. They survive
as a continuing burden on the Crown's radical. title

Much of the argument in the Federal Court, andhis Court, concerned a suggestion that the
decision inMabo [No 2],either in the language of the majority reasonsydoqgical inference
from what was there held, required the result tectvidrummond J gave effect. This was that
the grant of pastoral leases under the relevane@lend legislation, without mg@é20],
extinguished any native title right which the Wiktbe Thayorre had previously enjoyed in
respect of the Crown land the subject of the ledseso deciding, Drummond J held that he
was bound by the majority decision of the Full Fatl€ourt in theNaanyi Casg21]. There



was no basis for holding that any of the leaseslired in the Wik or Thayorre claims were
distinguishable from the pastoral lease considardide Waanyi CaseBecause all of the
leases granted exclusive possession of the areasis@ in them it necessarily followed that
the grant of such interests extinguished the ndiiileerights of the Wik and the Thayorre.

In the Waanyi Caslill J[622], with whom Jenkinson J agreed on this géid8] concluded
that the issue was resolved by the reasoning ®iGburt inMabo [No 2].As this is also the
ultimate foundation of Drummond J's conclusionhis tase, it is appropriate to note the

reasonings24]:

"There was agreement by the majority of the cdat the grant of a freehold title necessarily
operated to extinguish native title. Once it wasngpiished it could not be revived. The
matter depended not on subjective intention buBraanan J observgP5] on 'the effect
which the grant has on the right to enjoy the reatitle’. At that page his Honour said:

'If a lease be granted, the lessee acquires pamsessl the Crown acquires the reversion
expectant on the expiry of the term. The Crownl's is thus expanded from the mere radical
title and, on the expiry of the term, becomes aynhe dominium'.

Later his Honour referred to the grant of inter@st&nd inconsistent with the right to
continued enjoyment of native title ...

The exposition given by Deane and Gaudron JJghtyfi different from that of Brennan J. ...

However, it is clear that [they] were of the vidvat a lease would operate to extinguish
native title. Thus their Honours s&@6]:

‘The personal rights conferred by common law naitledo not constitute an estate or
interest in the land itself. They are extinguishgdan unqualified grant of an inconsistent
estate in the land by the Crown, such as a graeeior a lease conferring the right to
exclusive possession. They can also be terminatedher inconsistent dealings with the land

by the Crown ...".

Whilst acknowledging that the opinions extractedymstrictly be dicta”, Hill J regarded them
as "of the highest authority" and adopted tf&ii|.

Convenient as it would be if it were otherwiseahnot accept that the cited passages relied
on fromMabo [No 2],other passages referred to, or the conclusionsenhe the majority
reasoning require the conclusion that the grarthbyCrown of any leasehold interest in
Crown land necessarily extinguishes native titléhat land.

There were two leases involved in the decisioMabo [No 2]628]. The first was one of two
acres of land on Mer Island in the Murray Islandugr. This had been granted by the Crown
to the London Missionary Society in 1882. It wasdderm of years. The second lease by the
Crown was granted to two non-Islanders over thelevbbthe islands of Dauar and Waier,

for a term of 20 years for the purpose of estalriggh sardine factory. The latter lease
contained a condition that the lessees should b&ituct, or interfere with, the use by Meriam
people of the islands for gardens and the surragnaaters for fishing.



In Mabo [No 2],the consequences of the Crown's grants of thedagek constituted an issue
subordinate to the main questions which this Cbad to determine. It is unsurprising,
therefore, that the Court withheld conclusive arrsvem the effect of leases on the survival of
native title. Given the great number and varietfodwn leasehold interests in Queensland
law[629], the decision iMabo [No 2]would not, in any case, have provided a conclusive
answer to the effect of a pastoral lease on nétiee unless the first of the doctrines stated
above had been clearly embraced. If the leasesibedénMabo [No 2]were sufficient to
evidence the exercise of sovereignty and, withaoteto expel any residual native title, the
same logic would apply to every leasehold intefiestuding pastoral leases. The reasoning
offered by the Court iMabo [No 2]does not uniformly sustain this thesis. The ordéthe
Court are inconsistent with it.

The passage from the reasons of Brennan J at BagieM&abo [No 2],partly extracted above
by Hill J in theWaanyi Casg30], deserves to be cited in full because it wasittapin of
much of the argument of the contesting respondents:

"A Crown grant which vests in the grantee an irgene land which is inconsistent with the
continued right to enjoy a native title in respetthe same land necessarily extinguishes the
native title. The extinguishing of native title doeot depend on the actual intention of the
Governor in Council (who may not have advertechiorights and interests of the indigenous
inhabitants or their descendants), but on the efftaich the grant has on the right to enjoy
the native title. If a lease be granted, the lessegires possession and the Crown acquires
the reversion expectant on the expiry of the térhe Crown's title is thus expanded from the
mere radical title and, on the expiry of the teb@gomes a plenum dominium. Where the
Crown grants land in trust or reserves and dedidatal for a public purpose, the question
whether the Crown has revealed a clear and pl&niion to extinguish native title will
sometimes be a question of fact, sometimes a questilaw and sometimes a mixed
guestion of fact and law. Thus, if a reservatiom&de for a public purpose other than for the
benefit of the indigenous inhabitants, a right@atnued enjoyment of native title may be
consistent with the specified purpose - at leasafime - and native title will not be
extinguished. But if the land is used and occupeedhe public purpose and the manner of
occupation is inconsistent with the continued ememt of native title, native title will be
extinguished. A reservation of land for future asea school, a courthouse or a public office
will not by itself extinguish native title: constition of the building, however, would be
inconsistent with the continued enjoyment of natitle which would thereby be
extinguished. But where the Crown has not grameztests in land or reserved and dedicated
land inconsistently with the right to continued@mnent of native title by the indigenous
inhabitants, native title survives and is legalhfagceable".

As | read this passage, it contains the seedsotf @fthe three theories stated above.
However, it cannot be reconciled with the firstdhebecause, by that theory, any exercise by
the Crown of sovereignty in respect of the landyéwer slight, would necessarily be
inconsistent with native title rights and wouldiaguish them. This would certainly have
been so in respect of the leases discussktabo [No 2].1t would even have been so in
respect of the conversion of the Crown's raditk to the creation of a reservation for public
purposes over the land.

The passage relating to the expansion of the Csonadical title into a plenum dominium,
such that there is inherent in any leasehold teatmm of a reversion expectant, comes
closest to the second theory. Yet, by the appboadf that doctrine, the expansion of the



Crown's radical title for the purpose of grantihg two leases in question wou$o facto
have extinguished native title in the lands affddig the leases simply because that was an
incident of the legal character of a common lave¢ea

The reasons of Mason CJ and McHugh Mabo [No 2]631] included a qualification that
the formal order of the Court should be "cast foran which will not give rise to any possible
implication affecting the status of land which t the subject of the declaration ...". The
actual declaratory order made by the Cl@#2] therefore excluded the lands the subject of
the two leases. That order defines what it istthatCourt held. Clearly, therefore, in the
reasoning of individual Justices, the effect of ghant of leasehold interests upon native title
rights is not authoritatively decided. There ar@alin the reasons of Deane and Gaudron
JJ633] to the effect that an unqualified grant of an mgistent estate, whether in fee or by a
lease conferring a right to exclusive possessiouldcextinguish native title. But their
Honours clearly rejected the first theory propouhtg observing that the lease of two of the
islands for a term of 20 years for the purposestdldishing a sardine factory did not of itself
extinguish native title rights. Nor did it have atgntinuing adverse effect upon native
title[634]. Toohey J agreed that the issue of the effediefdases did not have to be
determined ifMabo [No 2]635].

Returning, then, to the passage in the reasonsenidn J, extracted above, in so far as it
concerns the effect of a lease on native titles, ot part of the binding rule established by
Mabo [No 2].The reasoning of all Justices in the majority appéabe inconsistent with the
first theory which | have indicated. Moreover, a&el] pointed out, in dissent, in Waanyi
Casg636] when it was before the Full Federal Court:

"If the act of reservation by the Crown of a diserarea of Crown land for the express
purpose of dedicating it for use as a school, bawse or public office, or the appropriation
and use of Crown land if that use is consistert wWie continuing current enjoyment of native
title does not extinguish native tif87], there must be ample scope for the argumenthieat t
grant of a statutory leasehold interest by the @rawthe form of a pastoral lease over waste
land, is not intended to exclude concurrent enjayroé native title and to extinguish that
title."

Once one has descended to the particularity ofeitte as to whether a school, courthouse or
other public building has been erected on the anbt, attention has shifted from
consideration of pure legal theory to a consideratif factual inconsistency and the state of
the evidence.

Although the discussion of the effect of the leasddabo [No 2]is helpful as identifying
some of the problems which are presented by theraifferent leases in question in the
present claimdylabo [No 2]does not provide the solutions. It was understaedalat Hill J
(with the concurrence of Jenkinson J) in Waanyi Casg38] should have turned to the dicta
of Brennan J about the leasesMabo [No 2]to seek analogies for the pastoral leases
competing with the Waanyi claim. However, | pretfee analysis of Lee J in that c&&9).
Mabo [No 2]failed to resolve the basic questions. That is sdmype of them remain to be
decided in these proceedings.

Pastoral leases



It is useful to record, briefly, something of thistbry of the emergence of pastoral leases in
Queensland. As a result of the different pattefresvailability and utilisation of land in
England, such leases were unknown in that coumtrgy are creatures of Australian
statutef540].

Moves to depasture stock outside the concentrattiérments in New South Wales first
began without official sanction in the late 1820Bey continued in the following two
decades. So-called "squatters” simply moved omid lanoccupied by other squatters and
took possession of that land without any rightithe to itf641]. Faced with this fait accompli
the New South Wales legislature enacted the "Sggaticts”, instituting a system of pastoral
licence$642]. For a fixed annual licence fee holders of sucérices were permitted to
occupy land outside the settled districts for padtpurposes. The squatters objected to the
intrusion into theiide factoactivities. The Government was concerned aboutninaited
activities on Crown land, particularly where thedavas acquired without payment,
unsurveyed and beyond legal and administrativerclhét 3]. Hence theCrown Lands
Unauthorized Occupation A&B39 (NSW) established a border police force "fer inutual
protection and security of all persons lawfully opging or being upon the Crown lands
beyond the limits allotted for location ...". Thadt clearly contemplated Aboriginals "being
upon" Crown lands, including those lawfully occuplgy the holders of licenciggl4].
Regulations made in 1839 provided that such liceoaild be cancelled if the licencee were
convicted "of any malicious injury committed upaonagainst any aboriginal native or other

person ..[645].

By theSale of Waste Lands At842 (Imp) (5 & 6 Vict ¢ 36), the Imperial Parliamédrought
all grants of Crown land under legislative supaonsin 1846, the Imperial Parliament
enacted th&ale of Waste Lands Act Amendmentl&di6 (Imp) (9 & 10 Vict ¢ 104). By s 1,

it was made lawful for Her Majesty to "demise foiyal'erm of Years not exceeding
Fourteen, to any Person or Persons, any Waste laditids Crown in the Colonies ...". This
Act was implemented in New South Wales by OrdeZauincil of 9 March 184646]. By
Chapter Il s 1 of the Order in Council, the Govewas empowered to grant leases of land in
the unsettled districts for any term not exceedingteen years for pastoral purposes. There
was nothing at all in any of the foregoing legislat unless it was that the interests granted
were called "leases" and "licences” which eviderarethtention of the Crown to grant
possession over the lands in question to the erdud the Aboriginal subjects of the Crown.
Contemporary documents, including communicationkay Grey, Secretary of State for the
Colonies, to the Governor of New South Wales, $iailes FitzRoy, indicate that this was
not intended, at least by the Imperial authori@és]:

“[1]t should be generally understood that Leasestgd for this purpose give the grantees
only an exclusive right of pasturage for their leathnd of cultivating such Land as they may
require within the large limits thus assigned tenth but that these Leases are not intended to
deprive the Natives of their former right to hureothese Districts, or to wander over them
in search of subsistence, in the manner to whielt tlave been heretofore accustomed, from
the spontaneous produce of the soil except overdatually cultivated or fenced in for that

purposés48].”

A further Order in Council of 18 July 18#B19] was declaratory of existing rights under the
Sale of Waste Lands Act Amendment18et6 and the Order in Council of 9 March 1847.
Thereafter, pastoralists outside the settled distof the colony held their lands on leases of 8
or 14 years duration, for low annual rents. A rightesumption was retained by the Crown



and a right of pre-emption of the fee simple oflldred, or part thereof, was granted to the
Crown's leasehold tenants.

These developments provide the common starting pairthe evolution of Crown leasehold
tenure, including pastoral leases, in what are ti@\States of New South Wales,
Queensland, Victoria and Tasmdbiz0].

In February 1842, land in the Moreton Bay Distniets first opened for free settlemigril].

The laws applicable were those of the colony of NEuth Wales of which it was then part.

In May 1842 a Commissioner for Crown Lands for Mhareton Bay District was appointed
pursuant to th€rown Lands Unauthorized Occupation Aofsl839-184[1652]. As the new
settlement expanded, pressure grew for other clistio be opened up for the use of land
within them for pastoral purposes. The occupationaste lands of the Crown for such
purposes initially mirrored the unauthorised expamsvhich had taken place elsewhere in the
colony.

Self-government was granted to New South Wale8851In June 1859 Queensland
separated from New South WEgS3]. However, the laws of New South Wales, including
those regulating the "sale, letting, disposal arclipation” of wastelands of the Crown,
remained in force until repealed or varied by #gadlature of the new colof§b4]. That
legislature had the power to make laws with respeland use. Thereafter, the Queensland
Parliament adopted and elaborated the form of peEldemse which had earlier evolved in
New South Wales. There followed, up to recent tinadarge number of statutes with
provisions for, or affecting, pastoral leg$&%]. The point of referring to them is to
demonstrate the extent to which the QueenslandRueaht regulated the incidents of pastoral
leases in the colony. Most of the statutes conthéxg@ress provisions conferring rights on
third parties over a pastoral lease, inconsistetfi the submission that the lease conferred
rights of exclusive possession upon the lessee.

By the successive Queensland Acts, rights to psgsewere subject to various exceptions.
Thus, theLand Act1910 (Q), pursuant to which the instrument of |leztsthe Mitchellton
Pastoral Holding was granted, provided for res@suatof a right of access for the purpose of
the search for, or working of, any mines of goldrnerals (s 6(3)); the right of a land ranger
to enter a holding to "view the same and obsergaerthnner of residence or occupation” (s
14(3)); a right of entry to a person authorisedabinister to survey, inspect or examine land
the subject of a lease (s 14(4)); a power of then@ssioner appointed under the Act to cause
inspections of all land within the District of thease (s 139); a provision to grant a licence to
cut timber on leasehold land or to remove storeveajy clay, guano or other material (s
199(1)); a right of a licensee to use animals agtdales to remove timber or materials and to
depasture such animals (s 199(1)); a right in agreduly authorised by law to cut or remove
timber or material without restriction by the pastdessee (s 200); and a right of pasturage
for travelling stock (s 205). Such rights enjoyadinrd parties, are not confined to thend
Act1910 (Q). Many of the statutes referred to aboveain similar provisions. Their
existence gave rise to competing submissions snappeal. For the Wik and the Thayorre,
they showed that the Queensland Parliament had meeeded, by calling a pastoral lease a
"lease", and using other terminology apt to descalbease at common law, to assimilate the
special kind of statutory lease created, to a laasemmon law. The fundamental element
explained inLandale v Menzi¢656] was missing, viz a "contract for the exclusive
occupation of land for a determinate period, howsbert ...". For the contesting
respondents, however, the very need, in the sgtexpressly to reserve rights of entry and



inspection demonstrated an acceptance that, ialtbence of such reservations, the pastoral
lease would, in law, permit exclusion of anyondlmground that that was the character of a
lease. The latter view enjoyed the support of eQudgensland Supreme Court decisj6b3]
written, of course, without any need to addresgtioblem presented by the subsequent
decision inMabo [No 2].

None of the foregoing Queensland legislation exgyesbolished Aboriginal native title. This
is scarcely surprising, having regard to the thedewnstanding of the law, that such title had
not survived annexation of Australia to the CroWor did the legislation expressly provide
for the curtailment or limitation of Aboriginal fgs, or any manner of dealing with the land
from which could be inferred the purpose of abatighAboriginal native title. Again, this is
unsurprising, in light of the understanding of Aigaral legal rights at the time, the
provisions in limited legislation about particukspects of Aboriginal policy and the then
prevailing policy of ignoring Aboriginals, leavirthem as far as possible untouched by
Australian law in the expectation, and hope, thaytwould become "civilised", assimilated
or otherwise disappear as a "problg8].

It now falls to legislatures and courts to work th& consequences of the failure of this
earlier social and legal strategy. There is andapable element of artificiality, in looking
back over Australian legal history, which developgadn a particular hypothesis about
Aboriginal legal rights, and endeavouring to reiptet that history with the knowledge
afforded byMabo [No 2] But it is important to understand that the decish Mabo [No 2]

was not a legislative but a judicial act. It did declare that thenceforth native title would be
recognised. It held that native title had alwaystex{659]. It had survived the advent of the
sovereignty of the Crown in Australia. It was recsgd by the common law. It would be
enforced unless clearly extinguished. Thus theckeaiust now be conducted to find
indications of extinguishment. It is a search cantdd at a disadvantage because it relies upon
legal materials written in a completely differeatyal environment of contrary understandings
and beliefs. One of the founders of the Austratamstitution Alfred Deakin, stated that the
judicial method enabled "the past to join the fatwithout undue collision and strife in the
present[660]. In this case the present must revisit the pagtdduce a result, wholly
unexpected at the time, which will not cause unchiksion and strife in future.

The pastoral leases in this case

The Holroyd River Holding covers an area of 2,80ase kilometres. The Mitchellton
Holding, expressed in the old measurements, isteaidver an area of 535 square miles
(approximately 1385 square kilometres).

The first Mitchellton lease was issued underlthed Act1910 (Q) ("the 1910 Act*)on 1
April 1915. However, it was forfeited for non-paymef rent in 1918. The second
Mitchellton lease was also issued under that Adi9h9. It was surrendered in 1921.
Possession was never taken by the lessee under eftthese two leases. Since 12 January
1922, the land, formerly the subject of the Mitdtoel leases, has been reserved for the
benefit of Aboriginals, held for and on their bédhd@he Holroyd River Holding lease was
originally issued under the 1910 Act in 1945. Tleaise was surrendered in 1973. A new
lease was issued on 27 March 1975 undeLémal Act1962 (Q) ("the 1962 Act"). The lease
was issued to the same persons for a term of 3@ y@th a commencing date of 1 January
1974.



The lease documents for the Holroyd River Holdirgiastructive. They show that there was
no irrigation on the property. It was served byunaltwaters only. It was said not to be fit for
fattening cattle. It was purely suitable for breggcattle. Its carrying capacity in fair seasons
was approximately 1 beast to 60 hectares. Thigddoglincreased by fencing and the supply
of additional waters but the cost of doing that waknown and the lessees were recorded as
displaying no intention of doing so. The cattlerizat on the holding were running under open
range conditions. The lessees disclosed that there no improvements whatsoever on the
property. In answer to a question concerning thereaand estimated cost of any
improvements proposed to be made they stated tigilesent”. As to land "cultivable or
suitable for the introduction of pasture”, the &essstated that there was "Nil". There was no
accommodation or amenities for employees on thpgstg at the time of the first return.

When the new lease was issued under the 1962 A&7B, certain conditions were imposed.
Within five years of the commencement of the neaséethe lessees were obliged to construct
a manager's residence with quarters for five mehaashed for machinery. They were also to
build an airstrip and to erect 90 miles of interfeaicing with some yards, a dip and some
dams. From a report in 1984 from the relevant gowent officer who inspected the

property, it is clear that there had been littlargye. The number of stock depastured upon the
land was estimated at 1,000 head. The propertybad partly destocked to restrain an
outbreak of tuberculosis. Its carrying capacityhattime of the inspection was reduced to 1
beast to 55 hectares. The holding was charactegisédot permanently occupied”. As to
employees, it was stated that "No one employeldeatiine of inspection though usually about
12 stockmen are mustering the block in the dry@@adNone of the buildings required by the
above conditions had been built, although an girsid been constructed. No seed
production area had been established nor was amypg@d. No boundary fencing had been
erected and the lessee did not intend to erect any.

By 1988, a similar inspection report disclosed thatonly cattle on the land were feral cattle.
There were no branded cattle and only about 10@amdiled. The only occupants of the land,
so far as the lessee was concerned, were two slegfper gangs of six men and the contract
musterers in the dry season. A machinery shed éad built. But no residential quarters for
employees had been constructed. Timber cuttensg tiseir own money, had erected a toilet
and shower system. They were recorded as intenidibgild a house on the holding for their
own use. The introduction of helicopter musteriag,hin the opinion of the inspector,
reduced the necessity to insist on permanent mgtgards. The openness of the country
afforded the cattle little means of escape or lgdin

The picture painted of the two pastoral leasehoig@rties in question in the present case is,
therefore, somewhat bleak. Each of them, in rempatts of Northern Queensland, offered to
the lessee rudimentary and apparently unpromisangitons for depasturing cattle and
conducting associated activities. So unpromising thia first Mitchellton lease that it
endured for only three years and was forfeitechtmr-payment of rent. The second lease
lasted for an even shorter period before it waseswiered. On 14 January 1922, by Order in
Council of two days earlier, the Mitchellton Holdiwas reserved for the use of Aboriginal
inhabitants of Queensland. According to the evideneither of the Mitchellton lessees
entered into possession. The Thayorre asserthtbgttever left their ancestral lands.
Members of the Thayorre continued living on thedlantheir traditional way. They would
have had no reason (there having been no entry)tevee aware of the grant of any pastoral
lease over the land. Soon after the surrendereoieise in October 1921, a reserve was
created for them. Given that it is now establistied their native title survived the annexation



of all Australian land to the Crown, it would reggia very strong legal doctrine to deprive
them of their native title. Especially becausefasas they were concerned, nothing of
relevance had occurred to their land, save foit (&as put in argument) "the signing of
documents by people in Brisbane".

The position of the Holroyd River Holding is notexireme a case. But from the conditions
which are described in the pastoral lease docunagatdrom the successive inspectors'
reports, it seems a reasonable inference thatitiadi Aboriginal life would have been little
disturbed by the grant of the pastoral lease inittsdance. The number of persons entering
the land was small and mostly seasonal. The pHysigaovements were virtually non-
existent. In such a large remote terrain, for nobshe year, the Wik could go about their
lives with virtually no contact with the lesseetle tiny number of stockmen, wood gatherers
and occasional inspectors who entered their dooraimore recently, in the case of
helicopter pilots engaged in mustering, who fleveroi.

To the contesting respondents, these facts weslewant. They were not necessarily typical
of all pastoral leases in Queensland, still lesewhere in Australia. The issue to be resolved
was one of legal theory. It was the resolution obaflict of legal titles which was to be
decided on legal principles determining legal rigimot factual evidence regarding land use. |
have nevertheless described the evidence as tsséhef the land in the pastoral leases in this
case because the emerging facts illustrate vivltykind of practical physical conditions for
which pastoral leases were created by the QueehBlariament. Those facts also
demonstrate the very limited occupation of the laich was expected and regarded as
normal under pastoral leases. They show how Abmaldaw and tradition could readily
survive in such an environment because of the Maited contact which was inherent in
these pastoral leases, between Aboriginals ane tmwected with the lessee. The
understanding of these facts helps to provide timext against which the application of legal
theory must be tested in this case. It also helpiéustrate, and describe, the nature of the
pastoral leases which the successive enactmemastoral leases were designed to permit.
They are a far cry from the situation in settled ancupied areas of Australia where the
extinguishment of native title has a practical ardessary quality sustaining a legal
determination of extinguishment by reference tolélgal characteristics of common law or
residential leases. In pastoral leases of the #@stribed in the evidence in this case, talk of
"exclusive possession"” or "exclusive occupatiors &ia unreal quality. It may be what the
law imputes to the lease at common law. But it Waeluire very clear law to drive me to
such an apparently unrealistic conclusion. The comlaw tends to abhor unreality, even
when it is presented as legal doctrine.

Mere exercise of sovereignty doctrine rejected

| now return to the three theories which were sstggbas potentially providing the solution
to a conflict between the grant of an estate @rast in land under Australian law and native
title as a burden on the Crown's ultimate or rddita.

The first theory was one which postulates the ex¢ré&ragility and vulnerability of native

title. Under this theory, any action, now neces$gédny legislation, whereby the Crown's
radical title is expanded into an exercise of doummin respect of the land, necessarily
expels native title. This is so, whatever the estatinterest granted. It does not depend upon
the precise legal features of that estate or istere



This theory rests upon the political notion thathia one nation there cannot be two
sovereigns. Specifically, there cannot be two sesuf title to land. All land is held of the
Crown, otherwise the Crown's claim to sovereigstgut in doubt. Even native title is, upon
this view, held of the Crown, to the extent tha tommon law recognises and enforces it.
Thus where, in effect by legislation, the Crownngsaany estate or interest in land (however
limited in rights and time), by the very act of dgiso it has exercised its sovereignty in a way
that is inconsistent with the common law's recagnibf native title, derived from a different
source, in respect of the same land. A legal metpinosis takes place the instant that the
paramount or radical title is changed to a dealnpe land. When that occurs the Crown's
undoubted sovereignty has been exerted in a waylties not permit the survival of a legal
right originating outside the ordinary legal systéira the complaint that it would be
extraordinary that the rights of Aboriginal peopiedNorthern Queensland, possibly enjoyed
for millennia, could be extinguished by the actiofefficials in Brisbane of which they were
completely unaware, the answer is given: thatesnhy that sovereign powers of a modern
state are exercised. Radical title is not a rélalfior property purposes. It is more in the
nature of a political notion and in that sensegaldiction661]. But property rights of any

kind are not fictional. They concern the interesdtsdividuals. Where they involve estates or
interests in land, their recognition and protectigrthe legal system is important to the social
and economic stability and peace which it is thecfion of the sovereign to protect and
enforce. Thus, where radical title expands thraighexertion of sovereignty, to the extent of
granting a legal estate or interest in land, thet &lone is sufficient to expel forever native
title in such land. Thereafter, such title as exmaust be derived from any further exercise of
the powers of the new sovereign which has assestedhts of sovereignty over the land. On
this theory, the grant of a pastoral lease in retspieany land, being an exercise of the
sovereign's powers in relation to that land, neamgextinguishes rights deriving from a
competing legal system unless, possibly, thoser ottjlets were expressly reserved or
exempted and that is not suggested here.

This theory was supported in argument by what vaabte be the logic of the explanation in
Mabo [No 2]of the way in which, upon the grant of a lease,"@®wn'’s title is ... expanded
from the mere radical title and, on expiry of teent, becomes a plenum dominiyg2].
However, it is not consistent with the analysisha& reasoning of any of the Justicesfabo
[No 2]; nor with the Court's holding in that case. Nottisansistent with earlier analyses of
the Privy Counc[B63].

In the critical passage in the reasoning of BrenharMabo [No 2]664], his Honour implies
that it is not the grant of the lease, as such¢lwvhas the effect of expanding the Crown's title
"from the mere radical title" to a "plenum dominitbut the acquisition of the reversion
expectant on the expiry of the leasehold term. Téugiired legal analysis of the
consequences of the exercise of sovereign rightssppect of each dealing in the land. So
much is implied by the passage which followed, aising the case where the Crown grants
land in trust or reserves or dedicates land fotipydurposes. This would also be an exercise
by the Crown of its rights as sovereign. But cle#rivas not regarded by Brennan J as
sufficient (without more) to extinguish native ¢itlThat title remained a burden on the
Crown's radical title despite such exercise of seigaty.

The first theory is not compatible with the auttypof the Court ilMlabo [No 2].The

decision of the Court in that case introduced a aediradical notion. It disturbed the
previous attempts of the Australian legal systeraxalain all estates and interests in land in
this country by reference to the English legal doetof tenure derived ultimately from the



sovereign as Paramount Lord of the colonies ag Bhehad been in England after the
Conqued665]. Now a different source of title must be accomnteddy the recognition of
the continuance of native title as a burden orGievn's radical title. Something more is
needed to remove that burden, and to extinguishdkiee title, than a mere exercise by the
Crown of rights of dominium in respect of the lahthtive title might be subject to
extinguishment. However, it is not as fragile asfirst theory propounded.

Factual inconsistency doctrine rejected

It is convenient to deal next with the third theoriz that in order to see whether native title,
as recognised iNMabo [No 2],had been extinguished by a grant of an estateenest in land
said to be inconsistent, it is necessary to examhadacts relating to the exercise of rights
under such estate or interest. | took this theotyet inherent in the submissions for the
Thayorre. Some support for the proposition wasveerirom passages in the judgments of
the Court inMabo [No 2].For example, Brennan J, discussing the naturerandents of
native title saifb66]:

"Native title has its origin in and is given itsrtent by the traditional laws acknowledged by
and the traditional customs observed by the indigennhabitants of a territory. The nature
and incidents of native title must be ascertaireed matter of fact by reference to those laws
and customs. The ascertainment may present a praifleonsiderable difficulty ... Itis a
problem that did not arise in the case of a setttddny so long as the fictions were
maintained that customary rights could not be reited 'with the institutions or the legal
ideas of civilised societfy67], that there was no law before the arrival of thigéigh colonists
in a settled colony and that there was no soverdeigrmaker in the territory of a settled
colony before sovereignty was acquired by the Crolnese fictions denied the possibility of
a native title recognised by our laws. But onde @cknowledged that an inhabited territory
which became a settled colony was no more a leggdrtithan it was 'desert uninhabited' in
fact, it is necessary to ascertain by evidencenéttere and incidents of native title."

By parity of reasoning, it was argued, the suryipalrsistence and revival of native title under
the Australian legal system, notwithstanding a sugeosed title from the Crown, was in
every case a question of fact. The Crown (actirdeutegislation) might have the power to
extinguish native title. Whether it had done sthi@ particular case would depend, not upon
theoretical possibilities discovered by an exaniamabf the nature of legal instruments, but
by evidence concerning the possible reconciliatibmconsistency of the two legal regimes
and the concurrent enjoyment of rights derivingrfrimem, as a matter of fact. It was the
essence of the Thayorre's primary submission thatentitle was title outside the common
law. In its nature, it had nothing whatever to dthvihe feudal system of tenures. Because it
had its own sources and integrity, it could notlbstroyed by a legal theory outside its own
regimeg668]. It could expire by factual circumstances: dispgsfon, acquisition, surrender or
abandonment. But even then it might later revivee Rustralian legal system might
determine whether, and if so when, it would graabgnition and enforcement to native title.
But the title itself, being derived from an entyrelifferent legal source, would continue to
exist whatever the Australian legal system saidi| iirwas acquired from, or surrendered or
abandoned by, the indigenous people themselves.

It was suggested that this theory would apply dgualnative title in respect of land granted
in fee simple as to land demised by lease, inctydipastoral lease. Dictalabo [No 2]
suggest that the grant by the Crown of title indaeple necessarily extinguishes native



title[669]. That conclusion is compatible with earlier Priguncil decisions explaining how
native title could be lost "[b]y the will of the @wvn and in exercise of its righi§70]. The
Thayorre did not resile from their argument. Whetirea particular case, native title would
be recognised by the common law was, for the Thrayarquestion of fact to be answered by
examining the current state of the native titl®ider to see whether it could be reconciled
with the exercise of the competing title grantedemAustralian law. If it could not, the latter
would prevail, simply because of the ascendancypaneer of the Australian legal system.
The native title would continue to exist. It woudimnply not be enforceable in an Australian
court.

Whilst this submission has certain attractions gupported neither by legal authority
applicable to this country nor by legal principkepmlicy. It may be conceded that some of the
passages in the reasoninguWdibo [No 2] can be read to suggest that, in a particular case,
where native title is claimed and extinguishmergsserted, the task is to find the factual, as
distinct from the legal, content of a supervenitlg from the Crown. The contemplation that
native title could survive the expansion of thev@ants radical title into a grant of land on trust
or for reserve$71] or is lost only when a school, a courthouse aulaip building is erected

on such lang72], may be interpreted as suggesting that the séaedich case is for

evidence about the factual use of the land. Howehier is not the legal principle which | take
Mabo [No 2]to establish. What is in issuetie in respect of land. It is therefore a question
about the existence or otherwise of rights of alleharacter in respect of the land. As such, it
is not a question about the intention or actionthefAboriginal parties, any more than of the
Crown or governmental officials. The question i$ wbether indigenous people haudact
been expelled from traditional lands but whethesthmaking claim to such lands have the
legal rightto exclude them. The parties have come to thetGouthe elucidation of their

legal rights. | read the passagedfabo [No 2]as saying no more than that facts will
generally have to be explored in order to decidetivr claims to native and other title can be
establishefb73]. The proof of native title by detailed evidenceéxessary because such title,
unlike Australian title from the Crown and othdlgtiunder Australian law, is not inscribed in
official records.

The theory accepted by this CourtMiabo [No 2]was not that the native title of indigenous
Australians was enforceable of its own power ofdggal techniques akin to the recognition of
foreign law. It was that such title was enforceahl@ustralian courts because the common
law in Australia said 4674].

To suggest that the actual conduct of a pastoralister a pastoral lease, could alter the rights
which the pastoralist and others enjoyed undeletage, would be tantamount to conferring
on the pastoralist a kind of unenacted delegategepto alter rights granted under thend

Acts This cannot be. It would introduce a dangerousettainty in the entitlements to land of
all people in Australia to adopt such a princidlee search must therefore be one which is
first directed at the legal rights which are corddron a landholder by the Australian legal
system. This is because legal title and its indglshould be ascertainable before the rights
conferred are actually exercised and indeed wheéflegrare exercised or not. In some cases
the grant of such legal rights will have the inakile consequence of excluding any
competing legal rights, such as to native titlet Buother cases, although the native title may
be impaired, it may not be extinguished. The anssvey be found in the character of the
legal rights, not in the manner of their exerfisé].

Arguments for extinguishment of native title




| therefore return to the second theory about #tieguishment and impairment of native title
rights, which is the one that | takéabo [No 2]to have established and which | would apply
in this case. The question is whether the legalatter of the pastoral leases in the present
case, discernible from their terms and the rigffte@ed under them, had the necessary legal
effect of extinguishing the native title claimed twze Wik and Thayorre.

Several strong arguments were marshalled to supgbriguishment:

1. As a matter of authority, the opponents to thens of the Wik and the Thayorre relied
heavily on the passage in the reasons of Brenimraividbo [No 2] already citef576]. Even if
this were not part of the holding in the case, imgdintil reversed or qualified, it represented
the only consideration by this Court of the effettthe grant of a lease on native {ifié7]. In
the application and development of this body of, laws highly desirable that consistency
and predictability should be maintained. Moreovtas undesirable that the basic tenets of
Australian land law should be disturbed, more tisaabsolutely necessary, by the belated
recognition of native title.

2. It was argued that the absence of express @miotit native title by thé.and Actsunder
which the pastoral leases in question were grangsinot important for several reasons:

(a) Both theLand Actsin question and the instruments granting the eeleinterests are
expressed in terms of a "lease". A lease is a leg@lest well known to the common law.
Where a word such as "lease" is used in the AcBadfament, it should be presumed that it
was the purpose of the legislators to use the woitd ordinary meaning. That meaning
includes the concept that it is the intention @& parties that the grantee will be entitled to
exclusive possession of the property, the subjeitteolease. Where it is otherwise, what is
granted is a licence and not a |§638]. Conceding that the word "lease" is sometimes used
where "licence" is mealt79], it should nonetheless be assumed, in the tedhamea of land
law, the subject of successive and detailed enaxtthué the Queensland Parliament, that the
drafters knew what a "lease" was in law and intdrtdeuse the word in the technically
accurate senf&80]. Any doubts or confusion which they may have haaheearlier historical
time would have been removed by decisions of theeQsland Supreme Court before the
1910 and 1962and Actswvere enacted and before the grant of any of thevddeases in
issue hergg81]. It is of the essence of a "lease" in the ordimaganing of that term, that it
must be for an estate or term less than the |éssom the property. Otherwise, an instrument
which passes the entire interest of the grantardsnveyance or assignment and not a lease.
It was this attribute of a lease which was criticalthe respondent’'s argument resting on the
reversion expectait82]. According to this notion, it was inherent in thend Actgalthough
not expressed in them) that, in order that it mgylaint a lease to the lessee, the fundamental
legal character of the Crown's interest in thestttdpnd must have changed. Its title had
"expanded from the mere radical title and, on thy@rg of the term, becomes a plenum
dominium'[683]. Such a metamorphosis was implicit in, and necggsathe Crown's
capacity to found a grant of a leasehold interastuding a pastoral leasehold under statute.
Not only was this an essential postulate to suskesrgrant of a legal right called a "lease". It
was equally necessary to explain the Crown's iateyelsewhere reflected in thand Acts

to protect the land and to receive the reversiomxqiry, forfeiture or surrender of the
leas¢684]. The successivieand Actspy expanding the Crown's dominium in order to susta
the grant of interests called "leases" had necéssanved from the "logical postulate” of a
radical title to the holding of an interest in therticular parcel of land which was sufficient to
expel any residual native title.



(b) Alternatively, or additionally, the lessee'si@ment to exclusive possession which was
itself sufficient to extinguish native title in thhend was supported by both general and
specific references to the instruments creatingottstoral leases and thand Actsunder
which they were issued. The instrument of leaseeutite 1910 Act is titled "Lease of
Pastoral Holding ...". The recital refers to théteament of the lessee to "a Lease" for a
specified "term™ and at a yearly payment calledt'teThe operative words of the instrument
are expressed in the name of the sovereign to "8eand Lease [the specified lands] unto
the said [lessee] and [its] lawful assigns". Tkishie normal language of a lease. The
provisions under th&962 Act were almost identical. They tend to reioéothe suggestion
that the interest being granted was intended tanberdinary leasehold interest, although for a
specific objective, namely "for pastoral purposeb/b To the language of the instrument
must be added the language of the Act itself. Thé®f the 1910 Act provides for the
Governor in Council, in the name of the soveremigrant in fee-simple, or demise for a
term of years, any Crown land within Queenslan@tt®n 6(2) should be noted. It provides:

"The grant or lease shall be made subject to ses#rvations and conditions as are authorised
or prescribed by this Act or any other Act, andlidb@ made in the prescribed form, and

being so made shall be valid and effectual to cpteend vest in the person therein named
the land therein described for the estate or istéherein stated.”

(c) Far from being an indication that the inteigrsinted by a pastoral lease underltaed
Actswas of a different character from a lease at comiaenthe several exceptions
envisaged by theand Actswere called in aid to reinforce the argument that.and Acts

were thereby contemplating that, with the "leasafme the ordinary common law entitlement
to exclusive possession from which derogationstbdx® specifically authorisé@B5].

In these different ways, the arguments of extinguient were advanced. At the highest level
of abstraction, by the assertion of plenum dominaamverting the Crown's radical title to a
reversion expectant incompatible with the survisfahative title. At a lower level of
abstraction, by the language of ttend Actsand the relevant pastoral leases, affording legal
rights of exclusive possession to the entiretyhefland referred to in the leases. At the lowest
level of abstraction, by reference to the detgieaisions of thd.and Actsjt was argued

that the rights conferred by the pastoral leases Wmeompatible with the continuance of
native title. Such title was therefore extinguiditéd].

Significance of non-entry

It will be remembered that unlike the Holroyd Rivwlding, the successive lessees of the
Mitchellton Holding never went into possession.sTtaict, which was undisputed, led to a
submission for the Thayorre which is particulathteir case and does not affect the case for
the Wik. For the Thayorre, it was put that, untissee goes into possession, it does not have
an estate in possession but a meteresse terminiTherefore, it was submitted, the estates of
the Mitchellton Holding lessees vested in intelbagtnever in possession. As a consequence,
assuming (contrary to the Thayorre's primary subimig the principles of tenure were
attracted to the pastoral leases executed in reepéte Mitchellton Holding, the Crown

never acquired a reversion expectant which wapdistulate for the expansion of the Crown's
radical title to the plenum dominium that was dai@xtinguish the residual native title in the
land.



To support this argument, the Thayorre relied oatwbas advanced as a basic principle of
the common law of leases, as expressécdioke Upon Littletoft87]:

"For before entry the lessee hath imiéresse terminian interest of a terme, and no
possession, and therefore a release which enunesyopf enlarging of an estate cannot
worke without a possession, for before possessieretis no reversion ..."

This rule was referred to, without disapprovaMann, Crossman & Paulin Ltd v The
Registrar of the Land Regis{B88]. It has now been abolished by statute in Queedslart
such abolition did not occur until 19/E89].

Attractive though it might be to find a rule of tbemmon law of leases that would forestall
the legal operation of the grant of the pastora$és over the Mitchellton lands, considering
that they were never taken up and no entry wasraade under them, | do not believe that
this argument can prevail in the face of the openadf s 6(2) of the 1910 Act. It was under
that Act that both of the Mitchellton leases weranged. By that sub-section (set out in its
entirety above) the lease itself is, by force @t&te, declared:

"... valid and effectual to convey to and vestha person therein named the land therein
described for the estate or interest therein stated

Any residual common law principle which requiredspical entry to give rise to the
effectiveness of a lease and the reversion expecsesswept aside in the case of a pastoral
lease granted under the 1910 Act by the provisoditise legislation. Under the 1910 Act,
execution of the lease, alone, is sufficient. DruonohJ was right to so determine. The
submission for the Thayorre, that s 6(2) of theQL8&t was merely providing for matters of
form, must be rejected.

Native title was not necessarily extinguished

This conclusion takes me, therefore, to the bagjaraent, advanced for the Wik and the
Thayorre, to sustain the suggested survival of thaive title notwithstanding the pastoral
leases granted in this case. Their argument wgdeiamd correct. Pastoral leases give rise to
statutory interests in land which are sui gen&esng creatures of Australian statutes, their
character and incidents must be derived from thieitst. Neither of the Acts in question here
expressly extinguishes native title. To do so \&@ear statutory language would, by
conventional theory, be required. When the Actseamined, clear language of
extinguishment is simply missing. On the contraingre are several indications which
support the contention of the Wik and the Thaytet the interest in land which was granted
to the pastoralist was a limited one: for "grazmgposes only", as the leases stated. Such an
interest could, in law, be exercised and enjoyettiédull without necessarily extinguishing
native title interests. The extent to which the imterests could operate together is a matter
for further evidence and legal analysis. Only drihis inconsistency between the legal
interests of the lessee (as defined by the instntimidease and the legislation under which it
was granted) and the native title (as establislyeeiitience), will such native title, to the
extent of the inconsistency, be extinguished.

The foregoing conclusions are supported by thewotg considerations:



1. Australia's peculiar colonial needs and envirental opportunities called forth legislation
on land use which was increasingly particular gmetil to this country. The prerogative
power of the sovereign to dispose of waste landee{Crown in New South Wales (then
including the present Queensland) was removed d$@dke of Waste Lands At842
(Imp)[690]. Thereatfter, the grants of interest in land weaglenunder legislation, eventually
enacted exclusively by local legislators. The Quéserd legislation on pastoral leases,
commencing with th@astoral Leases AdiB69 (Q) was, as | have noted, multifarious,
detailed and peculiarly local. Whereas in Englandst of the instruments by which land was
first granted had been lost (resulting in a releaon fictions, the general rules of the common
law and evidence of practice), in Australia, andcsfcally in Queensland, it is virtually
always possible to trace the grant to an instruraedtto the legislation by which the
instrument was authorisgid1]. Dr Fry commented:

"The Crown tenures of mediaeval England were d&dif to classify, and the incidents of
such tenures were as multitudinous and multifariagsare the Crown tenures and tenurial
incidents of modern Australian land law, especiallQueensland and New South Wales.
Tenurial incidents in mediaeval England were, haavepeculiarly appropriate to the feudal
period, and those in modern Australia are of aeddfit nature[692]

It is a mistake to import into the peculiar Ausial statutory creation, the pastoral lease, all
of the features of leases in English leaseholdreendating back to medieval times. Unless
such importation is necessary, either for reasbtiseolanguage or imputed purpose of the
statute, it is much more appropriate to give contemhe statutory pastoral lease by reference
to the statute, unencumbered. Doing so representy@orthodox approach to the
construction of an Australian statute, made fouupac, and in some ways unique, local land
conditions. Tenure is already, to some extenttéofi in England. It is a fiction increasingly
guestionefb93]. Why, in such circumstances, it should be imputeithe Queensland
Parliament in 1910 and 1962 that it had importédfahe incidents of the English common
law of leases is not immediately plain. Pastorasés covered huge areas as extensive as
many a county in England and bigger than some mstio these circumstances, it seems
distinctly unlikely that there can be attributedhe Queensland Parliament an implied
purpose of granting a legal right of exclusive gssson to the pastoralist (including as
against Aboriginals known to exist on the land andholested in their continuing use of it)
where that Parliament held back from expresslyrsgig@ing.

2. TheLand Actgegulate the grant of leases. They do not expressifer on the Crown the
estate necessary to grant a lease. The histogaabn for this is clear enough. At the time of
the enactments, it was assumed that the Crown ®xely enjoyed the power to grant
leasehold and other interests simply as an at&ibliits sovereignty. Only now, following
Mabo [No 2],has it become clear that, contrary to the eaningterstanding, with sovereignty
came no more than a radical or paramount titlethisdvas burdened with native title which
the common law would, in some circumstances, uphiadnvent the notion, not sustained
by the actual language of thand Actsthat the power conferred on the Crown to grant a
pastoral leasehold interest was an indirect wagoaferring on the Crown "ownership" of the
land by means of the reversion expectant involveiglaly artificial importation of feudal
notions into Australian legislation. It would reggimuch plainer statutory provisions to
convince me that this was what the Queenslanddpaeht did in 1910 and 1962 when the
Land Actswere enacted. That legislation is silent on thiatparecisely because the notion
that the legislators (and drafters) were obligeddwofer such a power on the Crown would
have been furthermost from their minds. What isdftee suggested, upon analysis, is that,



by a new legal fiction, such a purpose should bented, retrospectively attributed to the
Queensland Parliament and read intolthed Actsn order to afford the estate out of which
the Crown might grant a pastoral lease. But if@hewn's power to make such a grant,
properly analysed, exists simply because Parliatnasnaid that it does, that is sufficient.
Importing into theLand Actsnotions of the common law apt for tenurial holdingsler the
Crown in medieval England, and attributing thenthi® Crown itself, piles fiction upon
fiction. As it is not expressed in the legislatibmyould not introduced it.

3. As to the argument that the very word "leasel' thie other words familiar to leasehold
interests ("demise”, "rent", "assigns") are usetheland Acts| am quite unconvinced that
they are sufficient to import all of the featurdsaccommon law lease. The case books are full
of warnings against such a process of reasonirth,denerallj694] and particularly in the
context of the use of words such as "lease" awdrite[695]. In R v Toohey; Ex parte
Meneling Station Pty L{@96], this Court was obliged to consider a statutonaZmg

licence" as either proprietary or non-proprietaryature. Mason J observed that the

licencd697]:

"has to be characterised in the light of the ret¢ssatutory provisions without attaching too
much significance to similarities which it may hawvih the creation of particular interests by
the common law owner of land".

The same point has been made many times by thig &@ad by other courts of high

authority. Long ago, i0'Keefe v Malon€98], the Privy Council, in a case involving a
statutory licence, emphasised that the correctogmbrfor a court to take was to examine the
rights actually conferred on the grantee by th&umsent rather than implying from the mere
use of the word "licence" or "lease" all of theidents common to those expressions in a
private contract. This is not to say that someuiiesst of an ordinary "lease™ may not be
imported into the terms where used in a statuteekample, the lessee would be entitled
(exceptions and reservations aside) to enforcgaisst the Crown an entitlement to be given
quiet enjoyment. The lessee would be entitled &k selief in equity in certain circumstances
as under a private led6689]. The lessee would have the statutory right to kevihe

assistance of the Crown to expel trespassers whadaight or title to be upon the

land700]. However, these conclusions fall a long way shbrequiring that the title

conferred by a pastoral lease upon the lesseestthadand "for pastoral purposes only" be
extended to exclude Aboriginals using the landhattaditional way. This is particularly so
where they are on the land,Mabo [No 2]now makes clear, in pursuit of a native title which
the common law will recognise and enforce so fat @ssnot inconsistent with the pastoralist's
right to use the land "for pastoral purposes orilyie context in which the legislation on
pastoral leases was enacted in Queensland alssmdalghly unlikely that this was the
intention of Parliament. As the historical matesidemonstrate, it was known that there were
substantial numbers of Aboriginals using the larmprised in the pastoral leases, according
to their traditional ways. It was not governmenligoto drive them into the sea or to confine
them strictly to reserves. In these circumstancésnot at all difficult to infer that when the
Queensland Parliament enacted legislation for paldeases, it had no intention thereby to
authorise a lessee to expel such Aboriginals ftoerland. Had there been such a purpose, it
is not unreasonable to suggest that the powerpmilsion would have been specifically
provided. In such huge, remote and generally uredsareas as ordinarily comprise pastoral
leases, it may be assumed that Parliament, haeit Questioned about the position of
Aboriginals, would have responded as the Northeateletor of Aboriginals did at the turn of
the century.



4. There are several provisions in thend Actswhich reinforce the foregoing conclusions.
ThelLand Act1897 (Q) contained, in s 235, a provision for t@oval of trespassers. This
provision became common in the Queensland legislaBy regulations made under that Act,
the form of warrant for the removal of trespasseesl:

“[t]hat our Sovereign Lady the Queen is entitleghdssession of the said land; These are
therefore to command you forthwith to enter intd apon the said land, and to dispossess
and remove the said [trespassers] ... and to a&segsion of the same on behalf of our said
lady the Queen."

The equivalent provision in the 1910 Act was s 204he1962 Act it was s 373(1). These
sections uniformly provide for the removal of traspers by the taking of possession "on
behalf of the Crown". This is one of a number aficgations in the.and Actsthat, by their
terms, exclusive possession did not repose inebsek. A residue of actual possessory right
was retained to the Crown, not a mere reversioe&rpt. Both the 1910 and 1962 Acts
contained provisions that pastoral leases shouklibgect to reservations and conditions
authorised or prescribed by the AGt31]. Although such exceptions to the right of peaceful
enjoyment of the entire land referred to in theséedo not throw much light on the legal
character of the interest thereby created, by thamber and variety, they do emphasise the
point that the interest in the land which was gedriiy a pastoral lease was a peculiar
statutory interest. It is an interest peculiaraig apt for, the conditions of the countryside
described. It was not one conferring on the lessgeneral right of exclusive possession
simply because what was granted was called a "lease

5. Confining the rights granted to the lessee ts¢hapt for the circumstances of a pastoral
lease involves no distortion of the language ofiLthied Acts On the contrary, it simply
applies to the.and Actsthe ordinary rule of statutory construction the powers conferred
by the legislative language on a donee of such e, and are only, those stated or
necessary for the achievement of the stated obi®&k In the context of a pastoral lease, the
interests acquired by the lessees to achieve fleetstof theLand Actsare not dissimilar to
those which, at common law, were known as profigseladr¢703]. However, because of my
view that the rights conferred on the lessee uadgmstoral lease in Queensland are sui
generis and to be discovered from the legislatreating those rights, | see no reason to
pursue any analogy to profits a prendre or othepgnty interests developed in other
context§704].

6. There are further reasons of legal principlecivhieinforce this approach to thand Acts
under which the pastoral leases here were grahtente is a strong presumption that a statute
is not intended to extinguish native tii@5]. The intention to extinguish native title must be
clear and plain, either by the express provisiothefstatute or by necessary implicafitiit].
General provisions of an Act are not construedxéisguishing native title if they are
susceptible to some other constructi@Y]. Whether by necessary implication a statute
extinguishes native title depends upon the languatggracter and purpose which the statute
was designed to achieve. This is species of a gepeposition applied by courts in the
construction of legislation. It is applied out adfdrence to the presumption that Parliament
would not normally take away the rights of indivadisior groups, without clearly stating such
a purposg’08]. It may be said that tHeand Actsunder which the present pastoral leases were
granted, were made by the Queensland Parliameunitebiéfe survival of native title was made
clear by this Court iMabo [No 2].That is true. It is equally true that a court, inirgg

meaning to the language of an Act, will ordinatdke into account the circumstances and



conditions contemporaneous to its enactff@%]. However, the principle protective of the
rights of Aboriginal people is not new to the commtaw. It existed in Australia in colonial
times. Often it was explained in terms of the duhych the Crown owed, in honour, to native
people who were under the Crown's prote¢iiaf]. Although the legislators in 1910 and
1962 did not know of the existence of native tilleshould be presumed that, had they
known, Parliament would have acted to protect sigiis against uncompensated
expropriatiofi711]. Especially would it have done so in circumstangbsre the

expropriation asserted was alleged to have occinyedlegal fiction, viz the grant of a
leasehold interest but one whose peculiarities evtedve traditional Aboriginal life totally,

or largely, undisturbed. In Canada, the princise heen approved that courts should
attribute to Parliament the objective of achievilggired results with as little disruption as
possible of the rights and interests of indigenmerples and affecting their rights and status
no more than is necessgf$2]. Moreover, the principles of statutory construetio which |
have referred are by no means new principles. Tlwere many cases before and at the time
of the enactment of the early pastoral leasesl&ma which adopted analogous
principleg713]. Existing proprietary rights might be affectedPgrliament acting within, and
in accordance with, its constitutional poweédst]. However, to deprive a person of pre-
existing proprietary interests, the legislationaged by Parliament must clearly do so, either
by express enactménfi5] or by necessary implicatipfilL6]. The problem of interference
with proprietary rights over land (frequently righaf way) by or under railway construction
legislation was a question commonly before the tsoarthe 19th and early 20th centuries.
Where Parliament had not expressly abolished petgysi rights, the court typically asked
itself whether "[tlhe continued use of the landvould render the exercise of the powers
expressly conferred on the Constructing Authomtpossible[717]. If such a question is
posed in relation to native title rights and thghts conferred on lessees of pastoral leases
under the successiv@and Actsof Queensland, the answer must be in the negdthe.
exercise of the leasehold interests to their fxti€et would involve the use of the land for
grazing purposes. This was of such a charactelimitdd intensity as to make it far from
impossible for the Aboriginals to continue to wdithe land in accordance with their native
title, as they did. In that sense, the nature efititerests conferred by a pastoral lease granted
under the successiv@and Actswas not, of its legal character, inconsistenhwitive title
rights. Whether, in particular cases, and in paldicplaces, native title rights, in their
operation, were inconsistent with the rights enfdgainder the pastoral lease is a matter for
evidence. Because the interests under nativenitl@ot be uniform, the ascertainment of
such interests, by evidence, is necessary in todedge whether such inconsistency exists as
will extinguish the particular native title provdflinconsistency is demonstrated in the
particular case, the rights under the pastorakleal prevail over native titlg18]. If not, the
native title recognised by our law will survive.

7. Is there any legal principle or legal policy winiwould cast doubt on the foregoing
conclusion and require that such outcome be rederesil? | think not. No new doctrine is
adopted which alters the course set by the decdditims Court inMabo [No 2].There is no
radical departure from the fundamental principleAuwstralian law, including Australian land
law[719]. It is true that some remarksMeabo [No 2], not necessary to the actual decision in
that casehave been reconsidered. The suggestion that ine@sssary and inherent in the
special Queensland legislation creating the unigAektralian property interest of a pastoral
lease to import the paraphernalia of English felekdehold notions has been rejected. It is
not what the Queensland legislature said in it€@mants. It is not necessary in order to make
the legislation effective. It is unhistorical amdifecial in the concept which it would import



into the function of the Crown in Australia as freamount grantor of interests in land. The
fundamental rule iMabo [No 2]is unaffected.

When, therefore, the legal interests granted by#storal leases here are analysed and
considered with our present knowledge that nattleegurvived annexation of the Australian
lands to the Crown, the nature of such legal istsres such that they do not necessarily
extinguish native title. This conclusion can mooentortably be reached with the assistance
of the presumption that, without express wordsemessary implication, Australian
legislation will not be construed to take away prefary rights, particularly without
compensation. The holders of pastoral leases tinith precisely the legal rights which they
enjoyed pursuant to the leases granted unddrahe Acts'for pastoral purposes only".
Those rights will prevail, to the extent of anyamsistency with native title. This judgment is
concerned only with the legal interests of thedesaunder the Queensland legislation
examined in this case. It is the peculiarity of ldngal rights conferred by such statutory
leases, in the factual setting in which they watended to operate, which permits the
possibility of coexistence of the rights under plastoral lease and native title. Such would
not be the case where an estate or interest isiffig@de had been granted by the Crown. Such
an interest, being the local equivalent of full @rghip, necessarily expels any residual native
title in respect of such land. The position of teeintless other leasehold interests in
Queensland, described by Dr F%0] and of the pastoral and other leasehold interests
elsewhere in Australia must remain to be elucidatddter cases. It is true that this result
introduces an element of uncertainty into lane il Australia, other than fee-simple.
However, this is no more than the result of thekivay out of the rules adopted abo [No

2].

There were many reasons of legal authority, priecnd policy for adhering to the
understanding of the law which existed prioMabo [No 2]721]. But no party before this
Court sought to reargue the correctness of thasidecSo it falls to the Court to determine
one of its logical consequences. | forbear, of mm onotion, to reagitate the wisdom of the
step taken by the Court Mabo [No 2].Once that step was taken, ordinary common law
principles for the protection of a proprietary rigtound to have survived British settlement,
extended to the protection of the indigenous peopfeustralia, in exactly the same way as
the law would protect other Australians. Becaustqral leases in Queensland are not
necessarily, in law, incompatible with the survigéhative title rights, the latter survived
unless shown, by particular evidence, on the pdeidacts, to be inconsistent and thus
extinguished.

A large number of other submissions were receiwethé Court on the pastoral leases
guestion. Determination of them, in these alreadgraled reasons, is not necessary. What
has been stated is sufficient to bring me to myckaions and to the orders which | would
propose on this point.

The appeal on this question must be upheld. Theemssyiven by Drummond J in the
Federal Court to the questions separated for detatimn must be amended accordingly. For
the reasons explained above, no declaration or athef in this Court is sought or is
appropriate. With the answers to the questionsgoyethe Court in those matters still in
issue, the proceedings should be returned to tder&eCourt for trial. At such trial, evidence
will be required to give content to the survivatlaequirements of the native title alleged by
the Wik and the Thayorre which, for the purposéhese proceedings, it has been assumed
that they can prove.



STATUTORY AGREEMENTS

Agreement with Comalco authorised by statute

Questions 4 and 5 concern only certain claims bywhk propounded in their further
amended statement of claim. So far as questiortdniserned, the claims are maintained
against the State of Queensland ("Queensland)ren@ommonwealth Aluminium
Corporation Pty Limited ("Comalco"). There was ngpaite as to the facts, so far as the
preliminary determination of the question of lawsw@ncerned. For that purpose,
Queensland and Comalco assumed that the Wik woake rout the various defaults alleged
(including breach of the requirements of procedtaimhess and breach of fiduciary duty)
whilst strenuously denying that such defaults hecliored.

In 1957, the Government of Queensland procuregalssage through the Parliament of
Queensland of theommonwealth Aluminium Corporation Riynited Agreement Adt957
(Q) ("theComalco Act). The Act was given the Royal Assent on 12 Decenil®57. As
originally enacted, its relevant provisions were:

"2. The Premier and Chief Secretary is hereby authdtis make, for and on behalf of the
State of Queensland, with Commonwealth Aluminiunmg@eation Pty Limited ... the
Agreement a copy of which is set out in the Schetulthis Act ...

3. Upon the making of the Agreement the provisiorsdbf shall have the force of law as
though the Agreement were an enactment of this Act.

The Governor in Council shall by Proclamation notife date of the making of the
Agreement.

4. The Agreement may be varied pursuant to agreebeween the Minister for the time
being administering this Act and the Company wit@ approval of the Governor in Council
by Order in Council and no provision of the Agreat&hall be varied nor the powers and
rights of the Company under the Agreement be déeddgaom except in such manner.

Any purported alteration of the Agreement not madeé approved in such manner shall be
void and of no legal effect whatsoever.

Unless and until the Legislative Assembly, pursuargubsection four of section five of this
Act, disallows by resolution an Order in Councipegving a variation of the Agreement
made in such manner, the provisions of the Agreémefking such variation shall have the
force of law as though such lastmentioned Agreemené an enactment of this Act.

5(1.) Any Proclamation or Order in Council provided in this Act or in the Agreement may
be made by the Governor in Council ...

2) ...

(3.) Every such Proclamation or Order in Councdlshe published in the Gazette and such
publication shall be conclusive evidence of theteratcontained therein and shall be
judicially noticed.



(4.) Every such Proclamation or Order in Councdlkbe laid before the Legislative
Assembly within fourteen days after such publicaifdParliament is sitting for the despatch
of business; or, if not, then within fourteen dayter Parliament next commences to so sit.

If the Legislative Assembly passes a resolutioalltisving any such Proclamation or Order in
Council, ... such Proclamation or Order in Coushill thereupon cease to have effect, but
without prejudice to the validity of anything doimethe meantime.”

The agreement authorised by themalco Act("the Comalco Agreement") was executed by
the Premier and Chief Secretary of Queenslandpar@nt compliance with s 2 of the Act

and purportedly "for and on behalf of the StateQoieensland]”, and also by Comalco, on 16
December 1957. On 22 March 1958, the Proclamaitntifymg the date of the making of the
Comalco Agreement was published in @eeensland Government Gazeftbe conditions in
the Comalco Agreement being satisfied, Comalcorecentitled, pursuant to cl 8, to the
grant of a "Special Bauxite Mining Lease for thesteen bauxite field for an initial term of
eighty-four (84) years commencing on the first dayanuary, 1958". Pursuant to cl 11(c) of
the Comalco Agreement, Comalco also became entdledcupy the area to be leased and to
exercise all the rights and powers intended torbatgd under the lease, pending the issue of
the instrument of lease. The Special Bauxite Mirlirgse (identified as ML 7024) was

issued on 3 June 1965. It was in the form setrothie Third Schedule to the Comalco
Agreement, in conformity with cl 11(a) of that Agraent. The lease was thereafter varied on
a number of occasions in the manner provided far $Hpf theComalco Act

The primary submission of the Wik in their Statetn&inClaim was that the enactment of the
Comalco Actthe making of the Comalco Agreement and the grgrdf the lease did not
extinguish native title in the areas the subjedCoimalco’s entitlements under the foregoing
provisions. However, against the possibility thas fprimary submission might fail and that
the Comalco Actthe Comalco Agreement and the lease referregdrtgly or in combination,
might be so inconsistent with the Wik's nativeetiights as to extinguish them, the Wik
sought to advance the claims against Queenslan@amalco which are the subject of
guestion 4. Those claims were:

(a) That the Comalco Agreement and the lease wegdid and of no effect, being made in
breach of the requirements of procedural fairnesghtich the Wik were entitled (basically
notification that their interests might be adveysafected by the decision to enter into the
Comalco Agreement or otherwise over-ridden to theaatage of the private rights and
interests of third partie)22)].

(b) That the Comalco Agreement and the lease werdid and of no effect on the ground
that they were negotiated and executed in breattusifor fiduciary duty on the part of
Queensland, in which breach Comalco knowingly pgudited723].

(c) That Comalco was obliged to account to the Wikprofits made by Comalco in
consequence of the breach of fiduciary duty by Qskeed and that there should be a
declaration that Comalco held the lease as coristeurustee for the Wik'24].

(d) That Comalco had been unjustly enriched byb#reefits which it received from the
making of the Comalco Agreement, the grant of dasé¢ and the operations conducted
pursuant thereto, and was thereby obliged to acdouhe Wik for such benefitg25].



(e) That Comalco should be enjoined from continuisgperations pursuant to the Comalco
Agreement and lease because it had no lawful t@gbdnduct the operations once the
Comalco Agreement and the lease were found inval.

The Wik did not contend that tli&Bomalco Actwas invalid. Queensland and Comalco
successfully argued in the Federal Court thatibmalco Acfithe Comalco Agreement it
authorised and the lease which it envisaged togetpressly or by necessary implication,
denied the Wik any remedy for the wrongs allegeduming they could prove them. The Wik
denied that this was the effect of tiemalco Actor of the Comalco Agreement and lease
made under it.

Decision of the Federal Court

In approaching the operation of tGemalco Act Drummond J had the benefit of the decision
upon that issue of the Full Court of the SupremarCaf Queensland ifommonwealth
Aluminium Corporation Ltd v Attorney-Gengrét7]. In issue in that litigation was whether
an amendment to the rate of royalties payable uth@e€omalco Agreement, effected not by
means of the variation provisionsdntof theComalco Actbut by a subsequent A¢E8],

was inapplicable to vary tieomalco Act The Court held that, notwithstanding tGemalco
Act, the Queensland Parliament retained full legislgpeo®er to amend thEomalco Act

and, by later legislation, to affect the Comalcaeeament executed under that Act. In
response to the complaint that the formula #hof theComalco Acthad the effect of
elevating executive action to the status of legjshg and so abrogating the legislative
authority of the Parliament of Queensland, Wan&RlU pointed out that the Queensland
Parliament retained its entire legislative powé&zS]. His Honour rejected the attack on the
validity of theComalco Actand relied upon the reasoning of the Privy Coundobb & Co
Ltd v Kropg730].

In this Court the Wik shifted their attack. Manythé arguments which were rejected in the
Federal Court were abandoned. The three argumdnict were advanced were:

(a) That the Federal Court had erred in readingCth@alco Actso widely as to excuse
Queensland and Comalco from any enforceable lighihich they respectively owed to the
Wik.

(b) That so far as the Comalco Agreement was cordethe most that the Act did was to
"authorise" the Premier to execute the Comalco &ment. This should be read as falling
short of imposing upon the Premier the obligatmexecute the Comalco Agreemdnit
permitted him to do so if he so decided, afterségtig himself that all relevant matters and
interests had been taken into account (includiegetititiements of the Wik). It thereby
implicitly preserved the obligation to adhere togedural fairness and to respect the Wik's
fiduciary rights.

(c) That the lease was separate from the Comalceehgent and did not form part of it.
Hence the lease did not have the force of stawtgr though the Comalco Agreement was
given such status by tli&omalco Act

In the Federal Court, Drummond J rejected eacheaxdd submissions. In my opinion his
Honour was right to do so.



Attack on the Agreement: Implications of themalcoAct

The Wik urged that the proper construction of @wenalco Actwas that it was limited to its
basic purpose of removing the need, undeiMheng Actsof Queensland, to follow for the
granting of mining leases, what the Privy Counetctibed as a "chain of necessary steps to
be taken, of satisfaction to be achieved, of dessio be made, of discretions to be
exercised731]. In this regard, reference was made to the reagafithe Full Court in the
earlier litigation concerning theomalco Act[732] There seems little doubt that had the
Comalco Actmerely authorised the execution of the Comalco Agrent, without the
additional element provided l&y3which gave that agreement statutory force, it Wadt

have sanctioned the provisions in the Comalco Agesg which otherwise conflicted with
theMining Ac{733]. There is no doubt that this was one of the purposéseComalco Act
The Wik argued that the Act should be given a goeibn which avoided attributing to
Parliament any intention to validate what wouldestiise be a wrong done to a third party.
They submitted that it would require clear langutgauthorise not merely the bringing into
force of the Comalco Agreement but also doing dor@ach of the duty of procedural fairness
and of fiduciary duty, as posited. Compliance witbse duties was assumed by Parliament.
Breach was not prospectively authorised or subsetyuetified or validated by the statutory
and contractual arrangements which followed. Thk& #¢knowledged that a passage in the
judgment of the Privy Council ifheCorporation of the Director of Aboriginal and Isldars
Advancement v Peinkinf¥@4] was authority against their proposition. They drgeat this
Court should not follow the opinion there expressed

There are a number of answers to these argumesgsntally, the function of the Court is to
give effect to the purpose of the Queensland Fadr in adopting the exceptional course
found in theComalco ActIn Hoani Te Heuheu Tukino v Aotea District Maori Land
Board735], the Privy Council referred to its earlier decrsia Labrador Company v The
Queel736] and said:

"It is not open to the court to go behind what basn enacted by the legislature, and to
inquire how the enactment came to be made, whétheyse out of incorrect information or,
indeed, on actual deception by someone on wholmnedi was placed by it."

Those remarks were repeated in the House of LarBsitish Railways Board v Pickii37],
where it was further decided that a litigant caudd establish a claim in equity that the other
party, by fraudulently misleading the legislatunesuccessfully promoting a Bill, had inflicted
damage on the plaintiff. The Wik's argument conicgythe invalidity of the Comalco
Agreement, at least on the basis of their attackihat Agreement, conflicts with one of the
obvious purposes of adopting the procedure evigkmctheComalco Act That procedure
was designed to confer a statutory status on tmeam Agreement. To permit a party to
attack the validity of the Comalco Agreement onlihsis of alleged default or impropriety in
the steps leading to its execution would underraime frustrate the clear purpose of the
legislation. Similarly, once the Comalco Agreememnt executed, the rights conferred by it
were of the same status as if they had been cexfbry legislation. The fact that other
persons (such as the Wik) may thereby have lostsigreviously belonging to them is simply
the result of the operation of legislation, the stdational validity of which is not impugned.
Subject to what follows, theomalco Acthad the purpose and effect of giving legislative
force to the Comalco Agreement. To permit the Wokvrto question the validity of the
Comalco Agreement is contrary to the plainly intehe@ffect of th&Comalco ActInherent in
this conclusion is the further one that damagesodiner relief cannot be obtained for alleged



breaches of duty resulting in, or constituted b, tnaking of th&€omalcoAct or in respect

of the benefits flowing from the Comalco Agreemdittis is so because, once executed as
Parliament provided, the Comalco Agreement itgedkton the force of legislatipn38]. This
was not the usurpation of legislative power. It Wwesexercise of it. The suggested injustice
of the Comalco Agreement and of its consequenaethéoWik is not then a matter for
legal739] but only for political redress.

It is not necessary in this case to consider whghtibe the consequences where a procedural
requirement of Parliament, or of the particular,Astnot complied witfy40]. The Wik raised

the case where the authorised signatory to a stgtabntract was substituted by an imposter.
There is no suggestion of any such default in gridnentary procedures or the legislative
requirements applicable in this instance. | doregard the suggested analogy as a valid one.
Parliament is to be taken to expect that its ovat@dures and its essential legislative
conditions would be fulfilled. But the major purgogf the legislative endorsement of the
Comalco Agreemenadopted in th€omalco Actwas to avoid claims of invalidity of the
Agreement of the kind which the Wik, by the appigaparagraphs of their statement of

claim, wish to ventilate.

Statutory authorisation and its effect

In a fall-back argument, the Wik asserted that nuig®true construction, the provisiongr?

of theComalco Aciwhich "authorised" the Premier to make the Coma&lgeeement did not
require him to do so. It merely permitted that seurThe actual power to make the Comalco
Agreement had to be found elsewhere either undiereint legislation or under the residue of
the Royal prerogative. In either such case, s@& argued, to move from the authorisation to
the execution of the Comalco Agreement, the Premaerd be obliged by law to do so in
conformity with the general law requiring complianwith duties of procedural fairness owed
to persons affected and fiduciary duties applicédbline case.

As was pointed out by Jordan CJER parte Johnson; Re MacMilléi 1], the word
"“authorise’, according to its natural meaningdjarily] signifies the conferring upon a
person of a right to do something which, apart ftbmauthorisation, he does not possess".
But Jordan CJ pointed out that the word, like atinepword, takes its meaning from the
context in which it appears. In that particulareche found that "authorise” had to be read as
including "requiring[742].

There is not much point in offering, as the Wik,didmerous cases where "authorise" has
been held to mean no more than to "sanction, appawd countenand&43] or
"permit"[744]. Just as many cases could be found where theinmdraled the notion that the
"authorised" course was requiféds].

In the present context, the employment of the te&rathorised"” was appropriate to the
relationship between the Parliament of Queensladdize Executive Government of the
State. The detail and specificity of tBemalcoAct and the departure which it represents
from the ordinary law governing the multitude oht@acts made for and on behalf of the
Crown in a Staf@46] all suggest that this was an agreement which thee@sland
Parliament expected to be made. Once made, pursuBatliament's authority, the Comalco
Agreement, exceptionally, had the force of lawremigh itself part of the enactment.



In such a context, the suggestion that the Comatgpeement needed a different and
additional foundation (which would permit an attackthe suggested defaults) is not
persuasive. For this special agreement, a partioedgme of legislative authorisation was laid
down. It was sufficient, without more, to suppdre imaking of the Comalco Agreement. In
this case, no other source of power was required.

The lease was valid

The final challenge by the Wik to the rights of Caoo involved an attack on the validity of
the lease, ML 7024. Comalco conceded in the Fe@@ait that it could not contend that the
mining lease itself had statutory stais/].

The Wik argued that the lease, having no speaaligtry status, did not preclude the
maintenance of the claims set out in the amendgdmnent of claim. They should therefore
be entitled to a trial of their assertion that Ex@cutive Government, before obeying the
legislative command to grant the lease scheduléidet@€omalco Agreement, was required to
accord procedural fairness and to avoid any bre&tiduciary duty to persons in the position
of the Wik.

It is a serious step to terminate a party's claradvance of a trial on the merits. As | have
already said, where the law is uncertain, or itagesof development, it is usually preferable
to allow the claim to go to trigi48]. On the other hand, if a claim is clearly hopeladaw,

it is an unjust vexation of the defendant to oblige defend the claim. Long ago in the
Mersey Docks and Harbour Board Trustees v Gib#3] it was said:

"If the legislature directs or authorises the dam@ particular thing, the doing of it cannot be
wrongful;"

As the Comalco Agreement, with the force of an étdParliament, obliged Queensland to
grant to Comalco the lease ML 7024, the action wé€psland in granting that lease pursuant
to the express statutory authority cannot, in neywigive rise to actions of the kind which the
Wik wish to bring. This conclusion is what the @mtrconstruction of thEomalco Act
requires. Cases involving other Acts and othewu@atircumstancg¢g50] are not in point.

The question here is the purpose and operatiorspéeial public statute of the Queensland
Parliament adopting the particular device of austay agreement, an essential purpose of
which was to grant just such a lease as ML 7024hiwthe scheme established by the
Comalco Act obligations of the kind which the Wik now wishliiigate were excluded. This
conclusion relieves me of the need to consideatititional defensive arguments advanced
by Queensland and Comalco.

Pechiney and the "Access Agreement"

Question 5 concerns similar questions which anisespect of a number of paragraphs of the
Wik's amended statement of claim. By those pardgrépe Wik seek to maintain against
Queensland and Aluminium Pechiney Holdings Pty techi("Pechiney"), actions similar to
those identified in the case of Comalco. In thisegdhe statute in question is tharukun
Associates Agreement A@75 (Q) ("the Aurukun Act"). It gave like authsation for the
making of the Aurukun Associates Agreement ("thenEhise Agreemen{’51]. In a like

way, that agreement gave rise to the proclamatioheomaking of the Franchise Agreement
pursuant to the Aurukun Act with the grant of Spé8iauxite Mining Lease, number 9.



The Aurukun Act was given the Royal Assent on 12ddeber 1975. As in the case of the
Comalco Actits validity was not in contest in this Court. BsoBlamation dated 27
December 1975, the Governor of Queensland in Cboatified that the date of the
execution of the Franchise Agreement was 22 Dece®#5. That was the agreement, the
making of which was authorised by s 2 of the Auruldet. The Third Schedule to the
Franchise Agreement was the "Access Agreements whs an agreement between the
Director of Aboriginal and Islanders AdvancemenQufeensland (“the Director") and,
amongst other parties, Pechiney. The Aurukunwied in all material terms similar to the
Comalco Act Accordingly, for the reasons already given, thenEhgse Agreement is to be
treated as if it were an enactment of the QueeddPamliament. No objection may be taken to
the validity of the Franchise Agreement. Such vglicthay not be impugned on the grounds
of breach of fiduciary duty or breach of the rubdégprocedural fairness because to do so
would be to contradict the clear purpose of theg@skand Parliament in adopting the
exceptional course of authorising the making offlenchise Agreement and, once made,
affording it the force of statute.

It is clear both from the Aurukun Adgself and from the Parliamentary Debates on thie Bi
which became the Act, that it was "the culminatdletailed negotiations between the
Queensland Government and the Aurukun Associated]: The "Access Agreement" was
part of the background to those negotiations. Kvimfact, the very agreement which was
considered in thBeinkinna Cagd@53]. It bears the date 4 December 1975. It thus pezted
both the Aurukun Act and the Franchise Agreementhwthat Act authorised. It is not
expressly referred to in the body of the Aurukun. Atowever, as contemplated in the form
of the Franchise Agreement as set out in the Avtas scheduled to that agreement when it
was made.

The submission of the Wik in relation to the AccAgseement was similar to the submission
made with respect to the lease granted to Comalda not itself have the force of statute.
Its execution was an administrative act liabled¢ddsted by reference to the obligations of
procedural fairness and fiduciary duty.

For reasons similar to those given in dealing whtn Comalco lease, | am of the opinion that
the scheme of the Aurukun Aexcludes prosecution of the Wik's claims againstépsland
and Pechiney in respect of the Access Agreeme FFanchise Agreement has statutory
force. One of its provisiong54] imposes on the Aurukun companies an obligatidicdory

out their responsibilities and obligations as daditn the [Access Agreement]". The
obligations under the Access Agreement are thezefsreffective as if they were expressly
stated in, and part of, the Aurukun Athe clear intention of the Queensland Parliamerst wa
that the Access Agreement should take effect asopéine scheme which was to include the
Franchise Agreement made with the force of stalithes interpretation, which | would reach
independently, is confirmed by the explanation®gito the Queensland Parliament in
support of the complex arrangements between thepand for which the approval of
Parliament was soudlit5]. Placed as it was as an integral part of the gaeents carried

into law in the Franchise Agreement, it must bestathat, for the successful operation of the
Franchise Agreement sanctioned by Parliamentatiter Isupplied any deficiency in the
authority or power of the Director to enter inte thccess Agreement. It would be destructive
of the obvious purposes of the Aurukun Actv to open to complaint the claims advanced by
the Wik in objection to the Access Agreement.



| therefore consider that Drummond J was rightrteweer question 5, like question 4, in the
negative.

ORDERS

For the foregoing reasons | agree in the answetsetquestions proposed, and in the orders
stated, in the reasons of Toohey J.
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