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Before HUG, TANG and BOOCHEVER, Circuit Judges.

BOOCHEVER, Circuit Judge:

OVERVIEW

1

Two gunmen acting on orders of Admiral Wong Hsgl{iWwong), Director of the
Defense Intelligence Bureau (DIB) of the Repubfi€baina (ROC), shot and killed



Henry Liu in Daly City, California. Helen Liu (Liyhis widow, appeals the district
court's dismissal of her complaint for damagesreidhe ROC. Liu asserted claims
against the ROC and various individuals for wrohgkath under California law,
violations of the Racketeer Influenced and Cor@manizations Act (RICO), 18
U.S.C. 88 1961-1964, and under 42 U.S.C. 8§88 1985(8)1986 of the Civil Rights
Acts. Because of the district court's concern whihact of state doctrine, it ordered Liu
to file a motion for partial summary judgment relgisolely on the findings of the ROC
tribunals in criminal cases arising out of the naurd he district court held that the
ROC could not be held vicariously liable under €@afia law because Wong's act of
ordering Henry Liu's assassination was outsidestope of his employment, and that
the act of state doctrine precluded Liu from piegcdhe findings of the ROC tribunals.

2
We reverse and remand.

PROCEEDINGS IN THE DISTRICT COURT
3

In her complaint Liu asserts that the ROC was w&dlin the conspiracy to kill Henry
Liu. The ROC filed a motion based on the act ofestepctrine to dismiss it as a party
defendant. The district court denied this motiatiatly to give Liu a chance to
establish that, based on the findings of the RO@tspthe ROC was liable under the
doctrine of respondeat superior. Liu v. Republi€bina, 642 F.Supp. 297
(N.D.Cal.1986).

4

The district court denied Liu's motion for parsaimmary judgment and granted the
ROC's motion to dismiss it as a party defendardairof state grounds. The district
court held that Wong's act was not incidental tochities as Director of the DIB, or
reasonably foreseeable to the ROC.

5

The district court also held that the act of stiietrine precluded an American court
from piercing the findings of the ROC tribunals.eT¢ourt found that the ROC
decisions were "acts of state" because the judgmweptesented "an exercise of the
ROC's jurisdiction to give effect to its publicénésts in assessing responsibility for the
murder." Additionally, the district court held thée doctrine applied because the
intrusive discovery necessary in this case wowdlire the judiciary in the most
sensitive areas of a foreign nation's national sigcand intelligence affairs.

6



Pursuant to Fed.R.Civ.P. 54(b), the district cemtered a final judgment dismissing the
ROC as a party defendant after finding that theais mo just reason for delay. Liu filed
a timely notice of appeal.

FACTS

7

Liu was ordered by the district court to submit ation for partial summary judgment
limiting the facts to the findings of the ROC cauBased on those findings it appears
that the two gunmen, Wu Tun (Wu), and Tung Kuei-$&€ang), were members of the
Chinese Bamboo Union Gang of criminals. Chen Claslialleged leader of the
Bamboo Union Gang, recruited these two men toHelhry Liu.1 At this time, Chen
Chi-li was working for the DIB, under its DirectdNong.

8

In May of 1984, Wong met Shuai Yueh-feng (Shuaipember of the Bamboo Union
Gang. Shuai told Wong that the gang had useful ections in the United States and
Hong Kong, and could assist the DIB in extendisgjpperations on the Chinese
mainland. Shuai, however, recommended that Wontaco@€hen Chi-li, the leader of
the gang. Wong met Chen Chi-li at a party in Jdl§@84. Wong later invited Chen
Chi-li and Shuai to a DIB guest house in Augusi@84. At this meeting Chen Chi-li
and Shuai agreed to work for the DIB.

9

At the same meeting, Chen Chi-li and Wong discussatry Liu. Wong complained
about the Chinese people overseas who criticizedRtDC after they had received
favorable treatment in Taiwan. Wong used Henrydsian example of this type of
"ungrateful" Chinese person. Chen Chi-li stated sii@h people should be "taught a
lesson," and that he could be trusted with suchssignment. Wong agreed that Henry
Liu should be "given a lesson" once the opportupigsented itself.

10

At the August meeting, Chen Chi-li and Shuai abguested intelligence training at the
DIB's training center. Wong agreed and sent both ton¢he DIB's school for a four-
day training session. Wong visited Chen Chi-liret training center, and Chen Chi-li
again brought up the subject of teaching Henrya_lasson. Chen Chi-li asked for
background information on Liu, and Wong promisedead this information to him
later.

11
In September of 1984, Wong ordered a subordinateyiHnen, to obtain the

information file on Henry Liu from a departmenttbé DIB. Wong directed Chen Hu-
men, another subordinate, to deliver the file t@el€hi-li, and appointed Chen Hu-



men to be Chen Chi-li's and Shuai's DIB contacerC8hi-li and Shuai then went to
the United States to assassinate Henry Liu. Inédepeér, Chen Chi-li and Shuai
decided that any attempt on Liu while he was atkwaould be too dangerous due to
police monitoring of a strike in the nearby arebe@ Chi-li reported this development
to Chen Hu-men, and stated that Henry Liu wouldaken care of later.

12

At the end of September Chen Chi-li recruited Wd &nong to murder Liu. These plans
were also relayed to Chen Hu-men and Wong by SRraDctober 15, 1984, Chen
Chi-li telephoned Chen Hu-men and informed him iof4.murder by using these code
words: "The deal is concluded; the effect will be@clear tomorrow." Chen Chi-li,
Wu, and Tung were ordered to return to Taiwan as s possible. The three men
were met by Chen Hu-men at the airport in Taiwat®otober 21, 1984. Three days
later Chen Chi-li and Shuai attended another diahéne DIB guest house. Chen Chi-li
reported the murder to Wong, and Wong offered ha®,&00, which Chen Chi-li
refused.

13

Wong, Chen Hu-men, and another DIB employee weneicted by ROC military
courts of conspiracy for their part in the Henry lonurder. The trial court issued an
opinion, and on appeal, the Superior Appellate 8&&Court of the Ministry of

National Defense affirmed the convictions in a jsh#d opinion. Chen Chi-li and Wu
were convicted of homicide in separate proceeduggsre the civilian courts of the
ROC. The trial court, the Taiwan High Court (theenmediate appellate court), and the
Supreme Court of Taiwan all issued opinions in C@éali's and Wu's convictions.

14

These courts never explicitly stated that no oR@cC officials were involved. That
finding is implicit, however, in the courts' deciss. One ROC court stated: "[w]hen the
murder of Henry Liu proceeded to become a majaystoboth the Chinese and
English-language press in the United States, Wadly began to perceive the
seriousness of the consequences; but he nevehdadurage to report the situation to
his superiors.” The courts stated that ROC offscdiscovered Wong's role in the
murder only after Chen Chi-li, during an interragatabout an unrelated matter,
implicated him and his subordinates.

15

Henry Liu was an historian and journalist who ha@lshed several articles critical of
Taiwan's one-family rule. Some of these articlesens®nsolidated into a book entitled
The Biography of C.K. Chiang, which was bannechemROC but otherwise published
and distributed worldwide. The military trial cowtiated:

16



During the extended conversation [between WongGmeh Chi-li], the topic shifted to
overseas Chinese and their various activitieserlthited States, and Wong mentioned
then that some people, once educated here andafdydreated in this country,
frequently engaged in spoken and written attackdhercountry; he [Wong] indicated
that this was much to be regretted.

17

Wong Hsi-ling had learned [via a letter] from afrd, Hsia Hsiao-hue [Hsia], in June,
that Henry Liu was not happy with him and wouldiate some action detrimental to
Wong. Because Wong was concerned with trying teggaesuch action by Liu, he cited
Liu as an illustration, specifically pointing otiat Liu was such a man, educated here
and favorably treated by the people of this coyriity so ungrateful he frequently
turned out writings that denigrated this governnar smeared this country's image.

18

Thus apprised of Wong's dissatisfaction with Lilne@ Chi-li now immediately echoed
Wong's sentiment, declaring that, "This kind ofgeer should be taught a lesson. | can
be trusted with the assignment." Wong respondetdetwthe opportunity arises, he
should be given a lesson."”

19

Hsia's letter was destroyed, and the ROC courterrsated explicitly whether Liu's
alleged grievance with Wong was based on his affigerformance or some other
personal matter between the men.

20

Later in its opinion, however, the trial court stét"[d]efendant Wong Hsi-ling, from
the base of his personal impression of, and indaligrudge against Henry Liu ...
grossly misuse[d] his office to employ without sigkofficial authorization, the
criminal organization leader Chen Chi-li...." THilsding was reiterated by the Superior
Appellate Review Court of the Ministry of Natiorlaéfense. "It [the trial court opinion]
stipulates that Wong, in order to stop Henry Lonfrinitiating actions to Wong's
disadvantage on the basis of a personal grudgesbattihem, accepted Chen Chi-li's
offer to teach Henry Liu a 'lesson." "

21

The district court found that Wong had a mixed m®in ordering the murder of Henry
Liu. The district court stated:

22

The [ROC] courts found that Wong believed Liu wasnadging the ROC by both words
and deeds. The courts also found that Wong knewviasi not satisfied with his



performance as the Director of the DIB, that Liallsame materials that were not
advantageous to him, and that Liu was going teat@tsome action that would be
detrimental to him.

DISCUSSION
I. STANDARD OF REVIEW

23

Initially we must decide whether there was subjeatter jurisdiction over the ROC
under the Foreign Sovereign Immunities Act of 18#8IA), codified in part at 28
U.S.C. 88 1602-1611 (1982). "Whether subject mautesdiction exists is a question of
law reviewable de novo." Gerritsen v. de la MadHtigrtado, 819 F.2d 1511, 1515 (9th
Cir.1987).

24

The district court granted summary judgment toRIGC on the issue of respondeat
superior based on its interpretation of the ROQtsbtactual findings and its
interpretation of California law. We review a distrcourt's grant of summary judgment
de novo. T.W. Elec. Serv. v. Pacific Elec. ContoastAss'n, 809 F.2d 626, 629-30 (9th
Cir.1987).

25

The district court dismissed the ROC as a partgntidint based on its application of the
act of state doctrine. Surprisingly, there is natNiCircuit case, or any other case that
we could find, specifying the standard of reviewddistrict court's decision to apply
the act of state doctrine in a given case. Impjicitowever, it appears that appellate
courts have reviewed de novo the applicabilityhid tloctrine in a given case. See
generally Banco Nacional de Cuba v. Sabbatino,lB% 398, 84 S.Ct. 923, 11
L.Ed.2d 804 (1964) (reversing a court of appeatssilen that held the act of state
doctrine was not implicated in a case challenginga expropriation of property
because Cuba's expropriation was in violation t#rimational law. The Supreme Court
did not defer to the district court's or the carfrappeal’s decision but independently
analyzed whether the act of state doctrine wasagipe to expropriations of property.).
De novo review is also consistent with the anajticamework established by this
court in United States v. McConney, 728 F.2d 11281 (9th Cir.) (en banc), cert.
denied, 469 U.S. 824, 105 S.Ct. 101, 83 L.Ed.2¢(1984). In McConney, we noted
two policy objectives for reviewing a district cosrfactual determinations for clear
error: 1) the superior position of the trial judgeaesolve factual disputes; and 2) the
corresponding conservation of appellate resourcdgtide issues "that appellate courts
in turn are best situated to decide.” Id. Trialrt®@re not in a superior position to
appellate courts to decide whether a given caséaates the act of state doctrine.
Moreover, by reviewing the applicability of the attstate doctrine in a given case de
novo, we ensure that the risk of judicial errothese cases is reduced because "the
judgment of at least three members of an appgiiatel is brought to bear on every



case." Id. Consequently, we review the districtrtewaecision concerning the act of
state doctrine de novo.

26

II. JURISDICTION UNDER THE FOREIGN SOVEREIGN IMMUNIY ACT

27

The FSIA is "the sole basis for obtaining [subjeettter] jurisdiction over a foreign
state in our courts." Argentine Republic v. Ameréatiss Shipping Corp., 109 S.Ct.
683, 688 (1989). See H.R.Rep. No. 94-1487, 94tlgC@d Sess., reprinted in 1976
U.S.Code Cong. & Admin.News 6604, 6610. 28 U.S.C6@4 (1982) generally
provides that foreign states are immune from suihe United States except as
provided in sections 1605 to 1607. Similarly, seetl330(a) confers original
jurisdiction on district courts over "any non-jurivil action against a foreign state ...
for relief in personam with respect to which theefgn state is not entitled to immunity
under sections 1605-1607...." 28 U.S.C. § 1330(®82). Consequently, this suit must
fit within one of the exceptions to immunity listedsections 1605-1607 or this court
lacks jurisdiction and the ROC is immune from suit.

Section 1605(a) provides that:
28

[a] foreign state shall not be immune from thegdittion of courts of the United States
or of the States in any case--

29

* * *(5) not otherwise encompassed in paragrapha{®@ve [commercial activities], in
which money damages are sought against a foreag@ f&tr personal injury or death, ...,
occurring in the United States and caused by th®ts act or omission of that foreign
state or of any official or employee of that foregfate while acting within the scope of
his office or employment....

30

28 U.S.C.A. 8§ 1605(a)(5) (West Supp.1989) (empledied). This exception does not
apply, however, to claims based upon the exerdise failure to exercise a
discretionary function. 28 U.S.C.A. 8§ 1605(a)(5)(®est Supp.1989).

A. Tortious Activity

31

Liu's allegations were sufficient to bring thistswithin the tortious activity exception
of 28 U.S.C.A. 8 1605(a)(5). Liu sued for damagedlie wrongful death of her



husband which occurred within the United Statesti®e 1605(a)(5) removes
immunity for torts committed either by a foreigatst or its agents acting within the
scope of their employment. Liu alleged both grourddghat the ROC was involved in
the conspiracy to kill Henry Liu; and 2) that Woagted within the scope of his
employment in ordering the assassination.

32

The district court eventually ruled that the acstaite doctrine precluded inquiry into

the alleged ROC involvement in the conspiracy dwad ¥YWong's act was not committed
within the scope of his employment under Califoraa. Consequently the court held
that the ROC was not liable under the doctrineespondeat superior for Liu's damages.
This determination constituted a decision thatdisérict court lacked subject matter
jurisdiction because section 1605(a)(5) requires &lcts of agents of a foreign state be
within the scope of their employment.

33

"The 'scope of employment' provision of the tori@ctivity exception [of the FSIA]
essentially requires a finding that the doctrineesipondeat superior applies to the
tortious acts of individuals." Joseph v. OfficeGdnsulate General of Nigeria, 830 F.2d
1018, 1025 (9th Cir.1987), cert. denied, 485 U(}%,4908 S.Ct. 1077, 99 L.Ed.2d 236
(1988). In Joseph, we held that state law, notriEdd®mmon law, governs whether an
employee's action is within the scope of employmeidetermining the applicability of
the FSIA. Id. See also Skeen v. Federative Repoblrazil, 566 F.Supp. 1414, 1417
(D.D.C.1983) (citing First Nat'l City Bank v. Ban&ara el Comercio Exterior de Cuba,
462 U.S. 611, 622 n. 11, 103 S.Ct. 2591, 2598 n711.Ed.2d 46 (1983)).

34

Whether the ROC is liable under respondeat supericnucial not only to the issue of
the court's jurisdiction, but also to the meritsred appeal from the denial of Liu's
motion for partial summary judgment on the wrongfahth claim. Section 1606 of the
FSIA provides:

35

As to any claim for relief with respect to whiclicaeign state is not entitled to
immunity under section 1605 or 1607 of this chapter foreign state shall be liable in
the same manner and to the same extent as a pndatelual under like
circumstances; but a foreign state except for amegor instrumentality thereof shall
not be liable for punitive damages....

36

28 U.S.C. § 1606 (1982). The FSIA does not cred¢elaral rule of liability to be
applied in an action involving a foreign state.



37

There are two choice of law questions that mustbelved prior to determining
whether the ROC is liable under respondeat supdtist, we must decide the choice
of law rule applicable to the respondeat supessué determinative of jurisdiction
under the FSIA. Second, assuming that we haveljatisn under that Act, we must
ascertain the law to be applied in determining Waethe ROC is liable on the merits.

38

We have held that federal common law provides twece of law rule applicable to
deciding the merits of an action involving a foregiate. See Harris v. Polskie Linie
Lotnicze, 820 F.2d 1000, 1003-04 (9th Cir.1987)Hhrris, the parents of a passenger
killed in an airplane crash in Poland sued thedhddirline in federal court in California.
The FSIA applied to the suit because the Polidmaiwas an instrumentality of the
state of Poland. The plaintiffs argued that Cafifais choice of law rules should
determine the substantive law of damages becaageatties sued in California. We
rejected this argument and held that federal comiaerprovided the appropriate
choice of law rule in cases arising under the F¥dAat 1003. We adopted the
Restatement (Second) of Conflicts of Laws (196@rag@ch, which creates a
presumption that "the law of the place where tipgrynoccurred applies” unless another
state has a "more significant relationship to tbe] and to the parties.” Id. at 1003-04;
see also Restatement (Second) of Conflicts of LAWS(1969). Consequently, we held
that the substantive law of Poland applied becthesaccident occurred in Poland and
"Poland's relationship to this action is at leassignificant as California's.” Harris, 820
F.2d at 1004.

39

In Joseph, a landlord sued in California distrmiit for damages to a house, located in
California, that was rented to a Nigerian consofficer. On interlocutory appeal,
Nigeria claimed that the court lacked jurisdictiomder the FSIA. We held that
California's law of respondeat superior, not fetleoanmon law, applied to determine
whether the tortious acts of Nigeria's employeeewathin the scope of employment
for purposes of the tortious activity exceptiorthie FSIA. Joseph, 830 F.2d at 1025.
Understandably, in Joseph we never discussed vehiaice of law rule we applied
because California was the place of the forumpthee of injury, and the place where
the tortious act or omission occurred.

40

Our decision in Joseph can be reconciled with dabecause Joseph did not explicitly
reject federal common law's applicability in deterimg the appropriate choice of law
rule for cases arising under the FSIA. Consequewttyapply the federal choice of law
rule to determine the applicable law of respondegerior on the merits. If a different
choice of law rule applied to determine the aplieaespondeat superior law for
jurisdictional purposes under the FSIA, it woulddoenbersome, present grave practical
difficulties, and could result in different subdiiae laws being applied in the same suit.



We do not believe that Congress intended diffecboice of law rules to apply. We
therefore hold that the federal choice of law rdetrols the applicable law of
respondeat superior both for jurisdiction underkB8¢A and on the merits.

41

California is the place where the injury occurradgd under the federal choice of law
rule, its law will apply to the merits of the aatianless the ROC has a more significant
relationship to the tort and the parties. Althotigla ROC has some connection with the
tort and the parties, we cannot say that it hasrtwe significant relationship.

California and the ROC have offsetting interestthm parties to this suit: Henry Liu
was domiciled in California when he was killed, ahd ROC and other ROC nationals
are parties to the suit. California, however, hagaificant interest in ensuring that its
residents are compensated for torts committed agdiam, and in discouraging the
commission of such torts within its borders. Weduode that California’'s relationship
to the tort is at least as significant as the RO&2e Harris, 820 F.2d at 1004.
Consequently, based on the federal choice of |dey Galifornia's law of respondeat
superior will determine whether Wong's act was inithe scope of his employment for
purposes of jurisdiction under the FSIA and onrttegits.

B. Respondeat Superior
42

An employer is vicariously liable for the torts@nployees committed within the scope
of their employment. See, e.g., Alma W. v. Oaklamdfied School Dist., 123
Cal.App.3d 133, 138-39, 176 Cal.Rptr. 287, 289 (398'This includes willful and
malicious torts as well as negligence.' " John.ROakland Unified School Dist., 48
Cal.3d 438, 447, 769 P.2d 948, 953, 256 Cal.Rp8, 771 (1989) (quoting Martinez v.
Hagopian, 182 Cal.App.3d 1223, 1227, 227 Cal.Rji8, 766 (1986)).

43
California follows the "enterprise theory" of lidiby:
44

California has adopted the rationale that the egmpls liability should extend beyond
his actual or possible control over the employeeaadliude risks inherent in or created
by the enterprise because he, rather than theemhagured party, is best able to
spread the risks through prices, rates or liabitisurance.

45

Rodgers v. Kemper Constr. Co., 50 Cal.App.3d 6Q8, 624 Cal.Rptr. 143, 148
(1975); see also Carr v. Wm. C. Crowell Co., 282thb652, 656, 171 P.2d 5, 7 (1946);
Perez v. Van Groningen & Sons, 41 Cal.3d 962, 969,P.2d 676, 678, 227 Cal.Rptr.
106, 109 (1986) (employer liable for employee'sligegce even when employee



violated express company rule). A country sucthasROC cannot spread risks like a
private business by means of the prices it chdages product. But by means of the
public fisc, it similarly can spread risks which wd otherwise fall on the individual
harmed by the tortious conduct of the country'sleyges. See generally John R., 48
Cal.3d at 450-51, 769 P.2d at 955, 256 Cal.Rp#7at

46

California has established a two-prong test tordates whether an employee is acting
within the scope of employment. Generally, an eypgiavill be liable for an
employee's wrongful act if 1) the act was requoechcident to the employee's duties
or 2) the act was reasonably foreseeable to théogemp See Alma W., 123 Cal.App.3d
at 139, 176 Cal.Rptr. at 289; see also Perez, 43dCat 967-68, 719 P.2d at 678-79,
227 Cal.Rptr. at 108-09. In this case, we find thathas established facts sufficient to
meet the first prong of the test and therefore aloaddress the issue of foreseeability.
Although the issue of scope of employment is ondiyna question of fact, "the issue
becomes a question of law when the facts are uatdid@nd no conflicting inferences
are possible." Perez, 41 Cal.3d at 968, 719 P.Bd%t227 Cal.Rptr. at 109.

47

"In assessing whether an employee's wrongful astrequired by or incidental to his
duties, the law defines occupational duties braadiima W., 123 Cal.App.3d at 139,
176 Cal.Rptr. at 289. "If an employee[, howevenfjstantially deviates from his duties
for personal purposes, the employer is not vicatioliable for the employee's actions.
Id.; see also Hinman v. Westinghouse Elec. Co.al23@ 956, 960, 471 P.2d 988, 990,
88 Cal.Rptr. 188, 190 (1970); Carr, 28 Cal.2d &,d51 P.2d at 8; Golden West
Broadcasters, Inc. v. Superior Court, 114 Cal.Ag@87, 957, 171 Cal.Rptr. 95, 100
(1981).

48

The ROC contends that it is not liable for Wongsan because the ROC courts
expressly found that Wong was motivated by a peisgrudge to kill Henry Liu. The
district court stated that:

49

The [ROC] courts found that Wong believed Liu wasndging the ROC by both words
and deeds. The courts also found that Wong knewviassi not satisfied with his
performance as the Director of the DIB, that Liallsame materials that were not
advantageous to him, and that Liu was going taeiteitsome action that would be
detrimental to him.

50

The ROC contends that the courts actually fountd\Wang used this "ostensible
nationalism" story only to persuade Chen Chi-lirtorder Henry Liu, but did not



actually believe this himself. The ROC courts, hegrenever stated that the
"nationalism" story was merely a guise to lure Ctiémli into murdering Henry Liu.
We agree with the district court's interpretatidrih@se findings. Henry Liu was an
historian and journalist who had criticized ROCdess in the past. It is logical to
assume that the action Henry Liu was going to tadanst Wong was another article
criticizing another ROC leader, in this case WanMgpng's response might be
considered motivated by a personal grudge undantamal law of the ROC; however,
under California law it is sufficiently job relatéd impose vicarious liability on the
ROC. See Carr, 28 Cal.2d at 656-57, 171 P.2d at 8.

51

In Carr, the California Supreme Court held thaearployer was liable for its
employee's act of throwing a hammer at the pldjraisubcontractor's employee, after
the plaintiff had criticized the other's work. Teigpreme court stated:

52

Not only did the altercation leading to the injanyse solely over the performance of
Enloe's duties, but his entire association withnpifh arose out of his employment on
the building under construction. He had never s@aintiff before the day preceding

the accident, and had never conversed with himreefe dispute over the plate. He
testified in addition ... that he had no persomatige against [the plaintiff].

53

Id. at 657, 171 P.2d at 8; see also Martinez v.dgam, 182 Cal.App.3d 1223, 1230,
227 Cal.Rptr. 763, 767 (1986) (the employer wasvitariously liable because "[t]his
assault arose out of an argument between the ngsatal the workers concerning one
worker's treatment of a visitor's wife. The displiéa no connection with any aspect of
harvesting grapes.").

54

In this case, the dispute between Liu and Wongeaoos of Liu's dissatisfaction with
Wong's performance as Director of the DIB. Thenedevidence of any personal
altercation unrelated to Wong's official duties. ¥é& no principled distinction between
this case, where Wong acted in part to prevensldrticism of his performance as
Director of the DIB, and the employee in Carr whtentionally threw a hammer after
another person criticized his work.

55

Even if we assume, despite the absence of eviddmte/Nong acted partly out of a
personal grudge "not engendered" by his employm®iat high official in the ROC
government, California courts have made cleardiatixed motive" is sufficient to
impose vicarious liability on the employer. Seerd&h, 48 Cal.3d at 447, 769 P.2d at
953, 256 Cal.Rptr. at 771 (" ‘where the employemiabining his own business with



that of his employer, or attending to both at saiisally the same time, no nice inquiry
will be made as to which business he was actualhaged in at the time of injury,
unless it clearly appears that neither directlyindirectly could he have been serving
his employer.' " (quoting Lockheed Aircraft Corp.Industrial Accident Comm'n, 28
Cal.2d 756, 758-59, 172 P.2d 1, 3 (1946)); seeAlisa W., 123 Cal.App.3d at 140,
176 Cal.Rptr. at 290 ("Though there may be thosesahere personal motivations so
mingle with the employee's pursuit of occupatiahaties that it is arguable whether the
employee's action is incidental to his duties, ihisot such a case.").

56

The ROC courts' findings indicate that Wong actedart to benefit the ROC. The
courts stated that Wong believed that Henry Liu de®aging the ROC by his criticism
of its government. Wong apparently believed thatduld benefit the ROC to silence a
known critic. We realize that the ROC incurred mmé&fit but rather suffered substantial
detriment and embarrassment from Wong's act. Neseds, if Wong's complicity in

the assassination had not been revealed, the R@( Wwave benefited from the
silencing of a critic. If actual benefit, from teeandpoint of hindsight, were required
respondeat superior would practically be elimindiedause damages usually offset any
benefit.

57

California no longer requires that an act benaftémployer before vicarious liability
will attach. See Perez, 41 Cal.3d at 969, 719 Bt&Y9, 227 Cal.Rptr. at 109-10. It
does not follow, however, that benefit to the empltd'must be eliminated as a relevant
factor determining whether conduct falls within theope of employment.' " Childers v.
Shasta Livestock Auction Yard, Inc., 190 Cal.App732, 805, 235 Cal.Rptr. 641, 647
(1987) (actual benefit is still a relevant factoidietermining whether an employee's act
is within the scope of employment). Similarly, gm@ployee's intent should also be a
relevant factor in determining whether conduct ithin the scope of employment. See
Restatement (Second) of Agency § 228 at 504 (19i58hg as one factor whether
“[conduct] is actuated, at least in part, by a psgpto serve the master"); accord United
States v. Beusch, 596 F.2d 871, 877 (9th Cir.197%)e acts of an agent may be
imputed to the principal, but only if it is the agjs purpose to benefit the principal, thus
bringing his acts within the scope of his employtdegitations omitted)). We believe
that California courts would recognize that thenttof the employee is a relevant
factor in determining whether an employee's actwiaslly personal or sufficiently
connected with the employment to justify shiftithg trisk of loss to the enterprise. The
employee's intent is especially relevant when tiiesaan intentional tort which, if
discovered, will rarely actually benefit the empmoySee Perez, 41 Cal.3d at 969, 719
P.2d at 679, 227 Cal.Rptr. at 109-10.
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Another factor present in this case is that Woregube ROC facilities entrusted to him

to help Chen Chi-li and Shuai prepare for the assason. Wong sent both men to the
DIB training school for four days, and providedrthwith a dossier on Liu prepared by



the DIB. As the ROC correctly states, the mereaidacilities entrusted to the
employee is insufficient to impose liability on tmployer. See Alma W., 123
Cal.App.3d at 140, 176 Cal.Rptr. at 290 ("Wheremployee pursues his own ends,
the use of property or facilities entrusted to hinis an inadequate basis for imputing
liability to the employer” (emphasis added)). Altighh Wong's use of facilities alone
would be insufficient to impute liability to the R this factor combined with Wong's
use of his authority to accomplish a task, paulythe benefit of his employer, is
sufficient to impose vicarious liability on the ROC
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In White v. County of Orange, 166 Cal.App.3d 56862 Zal.Rptr. 493 (1985), the court
held that a municipality could be held vicarious&ple for a deputy sheriff's misuse of
his authority. A policeman stopped a woman, antiouit explanation, placed her in his
patrol car and drove to an isolated area. The gappeatedly threatened to rape and
murder her. Several hours later, he returned theamato her car after she promised to
go on a date with him. The court stated that:
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A police officer is entrusted with a great deahathority. This authority distinguishes
the situation here from the facts of Alma W. Unl&school custodian, the police
officer carries the authority of the law with himta the community.... The officer's
method of dealing with this authority is certaiitigidental to his duties; indeed, it is an
integral part of them.
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White, 166 Cal.App.3d at 571, 212 Cal.Rptr. at 496.
62

The district court refused to follow White "becauisis poorly reasoned and lacks any
meaningful analysis.” The district court also slateat White had not been followed by
any other cases. The district court was also coreckethat White would, in effect, make
a government liable whenever employees misuseddffeie to commit torts. The

ROC cites numerous cases for the proposition tHataNs not good law in California.
We find those cases distinguishable on the facts.
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All of the cases cited by the ROC involved sexwsalaallts committed by employees.
See John R., 48 Cal.3d 438, 769 P.2d 948, 256 ftal.66 (school district not
vicariously liable for a school teacher's allegemlestation of a student); see also
Jeffrey E. v. Central Baptist Church, 197 Cal.Apb738, 243 Cal.Rptr. 128 (1988)
(Baptist Church not liable for a Sunday School eg's repeated molestation of a
child); Rita M. v. Roman Catholic Archbishop of LAsgeles, 187 Cal.App.3d 1453,
232 Cal.Rptr. 685 (1986) (Roman Catholic Churchuncdriously liable for priests'



alleged sexual contact with a minor parishionefin&W., 123 Cal.App.3d 133, 176
Cal.Rptr. 287 (school district not liable for trexsal assault on a student by a school
custodian on school property).
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In all those cases, the courts were concernedmuitély personal acts by an employee.
In John R., the supreme court stated that "[a] rpersonal escapade less related to an
employer's interests is difficult to imagine." JdRn 48 Cal.3d at 447, 769 P.2d at 953,
256 Cal.Rptr. at 771. Likewise the court in Alma $tated that the employee's action
was "prompted by wholly personal motivations, [andls clearly not required or
incidental to his duties as a school custodianth®&W., 123 Cal.App.3d at 140, 176
Cal.Rptr. at 290. As discussed earlier, Wong'ohotdering the assassination of Henry
Liu was not wholly personal but arose from his emgpient as Director of the DIB. See
Carr, 28 Cal.2d at 654, 171 P.2d at 7 ("It is sigft, however, if the injury resulted
from a dispute arising out of the employment”).
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In John R., the California Supreme Court specifjcdéclined to decide whether White
was properly decided "or whether the job-creatdtaity theory has any validity in
evaluating vicarious liability for the torts of poé officers.” John R., 48 Cal.3d at 452,
769 P.2d at 956, 256 Cal.Rptr. at 774. Insteadstipeeme court found that imposing
vicarious liability in the case before it would raatvance any of the goals ordinarily
served by respondeat superior. Id. at 451-52, 780 & 955-56, 256 Cal.Rptr. at 773-
74. The California Supreme Court has recognizeektheasons for imposing liability on
an enterprise: " '(1) [I]t tends to provide a sfppward accident prevention; (2) it tends
to provide greater assurance of compensation f@dawt victims, and (3) at the same
time it tends to provide reasonable assuranceltkatpther costs, accident losses will
be broadly and equitably distributed among the ieilaees of the enterprises that
entail them.' " Perez, 41 Cal.3d at 967, 719 Pt&¥&, 227 Cal.Rptr. at 108. (quoting 5
F. Harper, F. James & O. Gray, The Law of Tort86%, at 21 (2d ed. 1986)).
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The supreme court was concerned that impositiamcafious liability for a teacher's
sexual misconduct with a student would harm thecational enterprise by deterring
school districts from encouraging or authorizingcteer-student contacts, and by
making insurance harder to obtain and thereby tingefneeded funds from the
classroom.” John R., 48 Cal.3d at 451, 769 P.2&6t 256 Cal.Rptr. at 774. Last, the
supreme court refused to spread the loss becdusedhnection between the authority
conferred on teachers to carry out their instrungiauties and the abuse of that
authority to indulge in personal, sexual miscondsisimply too attenuated to deem a
sexual assault as falling within the range of riskscable to a teacher's employer.” Id.
at 452, 769 P.2d at 956, 256 Cal.Rptr. at 774 (ersisradded).

67



In this case, we do not find that "the consequen€@sposing liability are
unacceptable." See id. Imposition of vicariousiligbwould not undermine the overall
effectiveness of a foreign government or its imgelhce apparatus. Although a sexual
assault by a teacher may be too attenuated tdyjggptieading the risk of loss to the
beneficiaries of the enterprise, an employee's seisd authority, done in part with the
intent to benefit the employer, is within the rigkeadly allocable to the enterprise.
When an employee, such as Wong, uses governmetialray in a mistaken attempt
to benefit his employer by silencing an outspoketicaf the government, there is
nothing inequitable about spreading the loss anadirthe beneficiaries of the
government.
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Last, the ROC contends that it should not be li&mé&Vong's act because Wong
violated ROC internal law prohibiting murder, armhe of its other officials knew of or
sanctioned his act. First, the mere fact that apl@yee violated an employer's express
rules is not dispositive. See Perez, 41 Cal.3d@t 919 P.2d at 679, 227 Cal.Rptr. at
109. If this were a complete defense, then " ‘fewpleyers would ever be held liable." "
Id., 719 P.2d at 680, 227 Cal.Rptr. at 110 (quotmgProsser & W. Keeton, The Law
of Torts 502 (5th ed. 1984)). Likewise, the facittthe ROC officials did not sanction
Wong's act or were unaware of it is irrelevant liseaunder respondeat superior an
employer is held vicariously liable for the riskderent in his enterprise irrespective of
his own personal fault. Perez, 41 Cal.3d at 967768,P.2d at 678, 227 Cal.Rptr. at
108.
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We can accept the ROC courts' findings that noraifficial was aware of or
sanctioned Wong's wrongful act and still find that has established as a matter of law
that Wong's act was committed within the scopei®Employment as Director of the
DIB. Consequently, we reverse the district cowl¢sial of Liu's motion for partial
summary judgment and its decision that the ROCccnat be vicariously liable for
Henry Liu's death.
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Because we conclude that the ROC is liable undgoredeat superior, we also hold
that there is subject matter jurisdiction underRi&A, unless Wong's conduct falls
within the discretionary function exception to that. 28 U.S.C. § 1330(a).

C. Discretionary Function

71

The existence of a discretionary function underfBéA is analyzed under the general
principles established under the same exceptitimeifrederal Tort Claims Act, 28

U.S.C. 8§ 2680(a) (1982). See Joseph, 830 F.2d24:; B@ée also Letelier v. Republic of
Chile, 488 F.Supp. 665, 673 (D.D.C.1980).
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In Berkovitz v. United States, 486 U.S. 531, 108tS1954, 100 L.Ed.2d 531 (1988),
the Supreme Court established a two-part inquirg&ermining whether a government
employee's act falls within this exception. Fiteg courts must determine whether the
government employee had any discretion to act threife was an element of choice as
to appropriate conduct. See id., 108 S.Ct. at 1888;also Arizona Maintenance Co. v.
United States, 864 F.2d 1497, 1502 (9th Cir.1988).the employee's conduct cannot
appropriately be the product of judgment or chailben there is no discretion in the
conduct for the discretionary function exceptiorptotect.” Berkovitz, 108 S.Ct. at
1959. Second, if the action involves some discretiioen courts must determine
whether the exercise of that discretion is " ‘garahin social, economic, and political
policy...." " Id. (quoting United States v. S.A. grasa de Viacao Aerea Rio Grandense
(Varig Airlines), 467 U.S. 797, 814, 104 S.Ct. 278365, 81 L.Ed.2d 660 (1984)).
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This exception is inapplicable in this case becaMsag had no discretion, according to
the ROC courts, to violate the ROC law that prakimurder. Article 21, paragraph 2
of the Criminal Code of Taiwan provides that: "[&ct performed by a public official

in the course of carrying out his duties and punst@athe order of his superior is not
punishable unless such public official knew thattsarder was contrary to the law "
(emphasis added). In Berkovitz, the Supreme Coated that "the discretionary
function exception will not apply when a federaltate, regulation, or policy
specifically prescribes a course of action for empyee to follow. In this event, the
employee has no rightful option but to adhere todinective.” 1d., 108 S.Ct. at 1958-59
(emphasis added). Consequently, we hold that s@ationary function exception is
inapplicable when an employee of a foreign govemmlates its own internal law.
See Letelier, 488 F.Supp. at 673 ("Whatever paatyons may exist for a foreign
country, it has no 'discretion’ to perpetrate cahdiesigned to result in the
assassination of an individual or individuals, @ctihat is clearly contrary to the
precepts of humanity as recognized in both natiandlinternational law.").

[ll. THE ACT OF STATE DOCTRINE
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The act of state doctrine is not a jurisdictiomalif on courts, but rather is "a prudential
doctrine designed to avoid judicial action in sémsiareas”. International Ass'n of
Machinists & Aerospace Workers v. OPEC, 649 F.28413359 (9th Cir.1981), cert.
denied, 454 U.S. 1163, 102 S.Ct. 1036, 71 L.Ed1A1(2982). The doctrine has
"constitutional underpinnings" related to separatb powers concerns and judicial
recognition of "the primary role of the Presidentl&ongress in [the] resolution of
political conflict and the adoption of foreign poji" Id.; see Banco Nacional de Cuba
v. Sabbatino, 376 U.S. 398, 423, 84 S.Ct. 923, 981,.Ed.2d 804 (1964).
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"The traditional formulation of the act of statecttine is that ...:
76

Every sovereign State is bound to respect the w#gnce of every other sovereign
State, and the courts of one country will notsijudgment on the acts of the
government of another done within its own territory
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Alfred Dunhill of London, Inc. v. Republic of Cub425 U.S. 682, 691 n. 7, 96 S.Ct.
1854, 1859 n. 7, 48 L.Ed.2d 301 (1976) (quoting &thdl v. Hernandez, 168 U.S. 250,
252, 18 S.Ct. 83, 84, 42 L.Ed. 456 (1897)) (emmhadded). The doctrine, today, is a
flexible one designed to prevent judicial pronouneats on the legality of the acts of
foreign states which could embarrass the Execira@ch in the conduct of foreign
affairs. See Sabbatino, 376 U.S. at 428, 84 St@4@ see also Dunhill, 425 U.S. at
697, 96 S.Ct. at 1863. "The 'touchstone’ or ‘cit@ment’ is the potential for
interference with our foreign relations.” OPEC, &42d at 1360; see Republic of the
Philippines v. Marcos, 862 F.2d 1355, 1361 (9thX®i88) (en banc), cert. denied, ---
U.S. ----, 109 S.Ct. 1933, 104 L.Ed.2d 404 (1988¢ doctrine did not apply in a suit
against the deposed dictator of the PhilippinethbBypresent government because "[t]he
doctrine is meant to facilitate the foreign relagwf the United States, not to furnish
the equivalent of sovereign immunity to a deposediér.”).
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The burden of proving acts of state rests on thiy paserting the applicability of the
doctrine. See Dunhill, 425 U.S. at 694-95, 96 Sa€C1.861-62; Republic of Philippines,
862 F.2d at 1361. At a minimum, this burden requilat a party offer some evidence
that the government acted in its sovereign capacitysome indication of the depth and
nature of the government's interest. See Timbeilanaer Co. v. Bank of Am. N.T. &
S.A., 549 F.2d 597, 607-08 (9th Cir.1976).
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First, we address whether Liu's suit against th€R@ damages for the assassination
of her husband is barred by the doctrine. AlthothghROC did not raise this argument,
we are concerned with the potential for embarrgsiia Executive Branch, and raise
the issue sua sponte.
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In Letelier, 488 F.Supp. at 673-74, Chile argueat 8ven if its officials ordered the
assassination of Letelier, those acts would be imevitom review under this doctrine
because they occurred within Chile, although tlsassination occurred in the United
States. The court rejected this argument because:

81



To hold otherwise would totally emasculate the psgand effectiveness of the
Foreign Sovereign Immunities Act by permitting aeign state to reimpose the so
recently supplanted framework of sovereign immuagydefined prior to the Act "
'through the back door, under the guise of thefstate doctrine." "
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Id. at 674 (quoting H.R.Rep. No. 94-1487, 94th CpBAd Sess. 20 n. 1, reprinted in
1976 U.S.Code Cong. & Admin.News, 6604, 6619 n. 1).
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In OPEC, this court held that the OPEC nationgepfixing activities, although not
entitled to sovereign immunity under the FSIA, wacts of state. We held that the

FSIA did not supersede the act of state doctrimalree the doctrine addressed different
concerns than the doctrine of sovereign immuni§EQG, 649 F.2d at 1359-60. "While
the FSIA ignores the underlying purpose of a tatetion, the act of state doctrine does
not." Id. at 1360. Consequently, the mere fact that~SIA confers jurisdiction on this
court to hear this type of case does not end auiip. We must still determine whether
the act of state doctrine mandates abstentionsescalleging that a foreign government
ordered the assassination of an American citizeéharnited States. We conclude that
it does not.
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One factor we must consider is whether the forsigte was acting in the public
interest. "When the state qua state acts in theqonlerest, its sovereignty is asserted.
The courts must proceed cautiously to avoid amaffto that sovereignty.” Id. Thus,
any injunctive relief "instructing a foreign sovigne to alter its chosen means of
allocating and profiting from its own valuable naiuresources" would affront the
sovereignty of a state. Id. at 1361. Ordinarilys tiype of concern will be generated
only when courts are asked to judge the legalitgropriety of public acts committed
within a foreign state's own borders. See Sabbasé U.S. 398, 400-01, 84 S.Ct. 923,
926-27 (act of state involved the Cuban governmertt of expropriating the property
of aliens located within Cuba); see also Repulflican v. First Nat'l City Bank, 353
F.2d 47, 51 (2d Cir.1965), cert. denied, 382 U271 86 S.Ct. 648, 15 L.Ed.2d 540
(1966) ("when property confiscated is within theitdd States at the time of the
attempted confiscation, our courts will give effextacts of state 'only if they are
consistent with the policy and law of the Unitedt8s.' " (quoting Restatement
(Second) of Foreign Relations Law of the Unitedéd& 46 (1962)). In this case,
however, we are asked to judge the legality angnmty of an act that occurred within
the borders of the United States. Such an inquoyldvhardly affront the sovereignty
of a foreign nation.
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Another factor to be considered is the degreetefmational consensus regarding an
activity. In Sabbatino, the Supreme Court stated:
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It should be apparent that the greater the dedreedification or consensus concerning
a particular area of international law, the morprapriate it is for the judiciary to
render decisions regarding it, since the courtstiean focus on the application of an
agreed principle to circumstances of facts rathan on the sensitive task of
establishing a principle not inconsistent with tfagional interest or with international
justice.
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Sabbatino, 376 U.S. at 428, 84 S.Ct. at 940; s=e@PEC, 649 F.2d at 1361 (the lack
of international consensus on the propriety ofedar@nd production agreements
weighed in favor of invoking the act of state dowrto abstain in an antitrust suit
challenging the price and production quotas of OPE{lartiga v. Pena-Irala, 577
F.Supp. 860, 862 (E.D.N.Y.1984) (act of state doetdid not bar court from hearing a
wrongful death suit based on a police captainegall torture and murder of a person in
Paraguay because there was general internations¢€sus condemning the use of
torture). There is also international consensuslenming murder. See Organization of
American States Convention on Terrorism, Octobd986, art. 1, 27 U.S.T. 3949,
3957-58, T.I.A.S. No. 8413, ("The contracting statedertake to ... prevent and punish
acts of terrorism, especially kidnapping, murded ather assaults"); Convention on
the Prevention and Punishment of Crimes Againstiationally Protected Persons,
Including Diplomatic Agents, Dec. 28, 1973, art28,U.S.T.1975, 1978, T.I.A.S. No.
8532, 1035 U.N.T.S. 167 (article 2 establishes @wae "[t]he intentional commission
of: (a) a murder, kidnapping or other attack ugmnpgerson or liberty of an
internationally protected person").
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Last, this is not the sort of case that is likehhinder the Executive Branch in its
formulation of foreign policy, or result in differg pronouncements on the same
subject. See OPEC, 649 F.2d at 1358 ("[T]he Urftades must speak with one
voice...."). Rather, this court would more likelylearrass the Executive Branch if we
summarily invoked the act of state doctrine todraAmerican citizen from litigating a
wrongful death suit for a murder that occurredhi@ United States. "The decision to
deny access to judicial relief is not one we madyatly." OPEC, 649 F.2d at 1360. We
conclude that none of the factors present in ORtaCwarranted the invocation of the
act of state doctrine is present in this type skca
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The ROC argues, however, that the judicial progeglin Taiwan are acts of state.
Both parties agree that judgments of a court caackeof state.
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A judgment of a court may be an act of state. Uguiails not, because it involves the
interests of private litigants or because courtididation is not the usual way in which
the state exercises its jurisdiction to give effedts public interests.
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See Restatement (Second) of Foreign Relations lfamedJnited States § 41 comment
d (1965)2; see also Timberlane, 549 F.2d at 60{&0Bof state doctrine did not bar suit
challenging Honduran judicial decree because "llegedly 'sovereign' acts of
Honduras consisted of judicial proceedings whiclheweitiated by ... a private party ...
not by the Honduran government itself" nor doesé'[plaintiff] seek to name Honduras
or any Honduran officer as a defendant or co-coatpi’). We need not decide whether
the ROC courts' decisions were acts of state becaasio not challenge those
decisions.3
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To the credit of the ROC, rather than attemptingite the sordid circumstances
involved in Liu's assassination, it made an inggdgion and publicly brought to trial
individuals involved, even including one in suchigh position as Wong. Our decision
merely applies California law to the facts as asaoeed by the ROC courts. While the
result may involve the financial responsibilitytbe ROC, it does not affront its
sovereignty and can cause no more embarrassmenthih@xposures already made by
the ROC courts. Because of our respondeat supbgaision we need not decide
whether or to what extent further inquiries migatrbade of ROC officials. Under these
circumstances the act of state doctrine is notr adbhiu’s suit.

CONCLUSION
93

We hold that the act of state doctrine does nairaatically bar a suit against a foreign
nation when it is alleged that the nation ordetedassassination of an American citizen
within the United States. We reverse the distroatres decision dismissing the ROC as
a party defendant. We hold that the ROC can béelimlo Henry Liu's death under
California's law of respondeat superior and the ¢casemanded for such further
proceedings as may be necessary.

94

REVERSED and REMANDED.

1

The district court, in its order granting the RO@stion to dismiss, stated that Henry
Liu was killed by Chen Chi-li and Wu. Chen Chidpwever, did not actually shoot

Henry Liu, rather he recruited Wu and Tung. The Ré@iGinals found that Chen Chi-li
waited at a nearby gas station and did not padieipy the actual shooting



2

The Restatement gives the following example ofdécjal decree that would qualify as
an act of state:

6

State A obtains by eminent domain proceedingstbtien electric utility system in its
territory. The vesting of title is an act of statghin the meaning of the rule stated in
this Section

See Restatement (Second) of Foreign Relations faedJnited States § 41 at 128.
3

A recent law review note discusses this issue N&ge, When Nations Kill: The Liu
Case and the Act of State Doctrine in Wrongful De&its, 12 Hastings Int'l &
Comp.L.Rev. 465, 483-84 (1989). Because the pdmtage not had the opportunity to
address the arguments presented in the Note, wetdely upon it
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