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Submitted by: Chief Bernard Ominayak and the Lubicake Band (represented by counsel)
Alleged victim: Lubicon Lake Band

State party concerned: Canada

Date of communication: 14 February 1984 (date iiretter)

Date of decision on admissibility: 22 July 1987

The Human Rights Committee, established underd@a2®& of the International Covenant on
Civil and Political Rights,

Meeting on 26 March 1990,

Having concluded its consideration of communicatitm 167/1984, submitted to the Committee
by Chief B. Ominayak and the Lubicon Lake Band urile Optional Protocol to the
International Covenant on Civil and Political Right

Having taken into account all written informatiomde available to it by the author of the
communication and by the State party,

Adopts the following:

Views under article 5. paragraph 4. of the OptidPratocot

1. The author of the communication (initial lettiated 14 February 1984 and subsequent
correspondence) is Chief Bernard Ominayak (herenaéferred to as the author) of the Lubicon
Lake Band, Canada. He is represented by counsel.

2.1 The author alleges violations by the Governnoé@anada of the Lubicon Lake Band's right
of self-determination and by virtue of that rightdetermine freely its political status and pursue
its economic, social and cultural development, el as the right to dispose freely of its natural
wealth and resources and not to be deprived ofnts means of subsistence. These violations
allegedly contravene Canada's obligations undalad, paragraphs | to 3, of the International
Covenant on Civil and Polltical Rights.

2.2 Chief Ominayak is the leader and representafiviee Lubicon Lake Band, a Cree Indian
band living within the borders of Canada in thevifroe of Alberta. They are subject to the
jurisdiction of the Federal Government of Canadlagadly in accordance with a fiduciary
relationship assumed by the Canadian Governmehtregpect to Indian peoples and their lands
located within Canada's national borders. The Larbicake Band is a self-identified, relatively
autonomous, socio-cultural and economic groupmimbers have continuously inhabited,



hunted, trapped and fished in a large area encamgeapproximately 10,000 square kilometres
in northern Alberta since time immemorial. Sinceitlerritory is relatively inaccessible, they
have, until recently, had little contact with nordian society. Band members speak Cree as their
primary language. Many do not speak, read or irtglish. The Band continues to maintain its
traditional culture, religion, political structuaed subsistence economy.

2.3 It is claimed that the Canadian Governmengugh the Indian Act of 1970 and Treaty 8 of
21 June 1899 (concerning aboriginal land rightsdrthern Alberta), recognized the right of the
original inhabitants of that area to continue theiditional way of life. Despite these laws and
agreements, the Canadian Government has allowgatdkiecial government of Alberta to
expropriate the territory of the Lubicon Lake Bdodthe benefit of private corporate interests
(e.g., leases for oil and gas exploration). In@mg, Canada is accused of violating the Band's
right to determine freely its political status ancpursue its economic, social and cultural
development, as guaranteed by article 1, paradgraphthe Covenant. Furthermore, energy
exploration in the Band's territory allegedly elsta@ violation of article 1, paragraph 2, which
grants all peoples the right to dispose of theiurad wealth and resources. In destroying the
environment and undermining the Band's economie,liae Band is allegedly being deprived of
its means to subsist and of the enjoyment of tjiet 0f self-determination guaranteed in article
1.

3.1 The author states that the same matter hdserotsubmitted for examination under another
procedure of international investigation or setéain

3.2 With respect to the exhaustion of domestic ke it is stated that the Lubicon Lake Band
has been pursuing its claims through domesticipaliand legal avenues. It is alleged that the
domestic political and legal process in Canad&isdused by government officials and energy
corporation representatives to thwart and delayBtinad's actions until, ultimately, the Band
becomes incapable of pursuing them, because inaludgvelopment at the current rate in the
area, accompanied by the destruction of the enwiesrtal and economic base of the Band,
would make it impossible for the Band to surviveagseople for many more years.

3.3 On 27 October 1975, the Band's representdiledswith the Registrar of the Alberta
(Provincial) Land Registration District a request & caveat, which would give notice to all
parties dealing with the caveated land of theiedsm of aboriginal title, a procedure foreseen in
the Provincial Land Title Act. The Supreme CouriAtiferta received arguments on behalf of the
Provincial Government, contesting the caveat, andehalf of the Lubicon Lake Band. On 7
September 1976, the provincial Attorney Generabffihn application for a postponement,
pending resolution of a similar case; the applozatvas granted. On 25 March 1977, however,
the Attorney General introduced in the provincagislature an amendment to the Land Title Act
precluding the filing of caveats; the amendment passed and made retroactive to 13 January
1975, thus predating the filing of the caveat inuad the Lubicon Lake Band. Consequently, the
Supreme Court hearings were dismissed as moot.

3.4 On 25 April 1980, the members of the Band faedaction in the Federal Court of Canada,
requesting a declaratory judgement concerning tiggits to their land, its use, and the benefits
of its natural resources. The claim was dismissepliosdictional grounds against the provincial



government and all energy corporations except Be&rg-Canada). The claim with the federal
Government and Petro-Canada as defendants wasdlimstand.

3.5 0n 16 February 1982, an action was filed inGbert of Queen's Bench of Alberta
requesting an interim injunction to halt developmarthe area until issues raised by the Band's
land and natural resource claims were settled.nidie purpose of the interim injunction, the
author states, was to prevent the Alberta goverhiashthe oil companies (the "defendants”)
from further destroying the traditional hunting arapping territory of the Lubicon Lake people.
This would have permitted the Band members to nastio hunt and trap for their livelihood
and subsistence as a part of their aboriginal W&$eo The provincial court did not render its
decision for almost two years, during which timeawid gas development continued, along with
rapid destruction of the Band's economic base. DNdvember 1983, the request for an interim
injunction was denied and the Band, although firelycdestitute, was subsequently held liable
for all court costs and attorneys' fees associattdthe action:

3.6 The decision of the Court of Queen's Benchapgealed to the Court of Appeal of Alberta;
it was dismissed on 11 January 1985. In reachsdedtision, the Court of Appeal agreed with
the lower court's finding that the Band's claimabbriginal title to the land presented a serious
guestion of law to be decided at trial. None ttss|éhe Court of Appeal found that the Lubicon
Lake Band would suffer no irreparable harm if resewdevelopment continued fully and that the
balance of convenience, therefore, favoured defitde injunction.

3.7 The author states that the defendants atterpiazhvince the Court that the Lubicon Lake
Band has no right to any possession of any s@hynpart of the subject lands, which, logically,
included even their homes. In response, the Caintgxd out that any attempt to force the
members of the Lubicon Lake Band from their dweiimight indeed prompt interim relief, as
would attempts to deny them access to traditionabbgrounds or other special places, or to
hunting and trapping areas. In its complaint, tedBalleged denial of access to all of these
areas, supporting its allegations with photogragfldamage and with several uncontested
affidavits. Yet, the Court overlooked the Band'&lemce and concluded that the Band had failed
to demonstrate that such action had been takemdeed threatened by the defendants.

3.8 The author further states that the legal Hasighe Court of Appeal's decision was its own
definition of irreparable injury. This test wasjury that is of such a nature that no fair and
reasonable redress may be had in a court of lawhatdo refuse the injunction would be a
denial of justice. The author submits that the tohiLake Band clearly met this test by
demonstrating, with uncontested evidence, injurth&r livelihood, to their subsistence
economy, to their culture and to their way of Bfea social and political entity. Yet, the Court
found that the Band had not demonstrated irreparaddim.

3.9 On 18 February 1985, the Band presented argsrteea panel of three judges of the
Supreme Court of Canada, requesting leave to afqoealthe judgement of the Alberta Court of
Appeal. On 14 March 1985, the Supreme Court of Gamefused leave to appeal. Generally, the
author states, the criteria for granting leaveppeal are: whether the questions presented are of
public importance, whether the case contains ingpbiissues of law or whether the proceedings
are for any reason of such a nature or significasce warrant a decision by the Supreme Court
of Canada. He states that the issues presentdrk hyibicon Lake Band involved such questions



as the interpretation of the constitutional righit@boriginal peoples, the existence of which was
recently confirmed by the Constitution Act, 1982 remedies available to aboriginal peoples;
the rights of aboriginal peoples to carry out tiiadial subsistence activities in traditional hugtin
and trapping grounds; the legal regime applicabke large area of land in northern Alberta;
conflicts between Canada's traditional, land-baseikties and its industrial society; public
interests and minority interests; the competingts@f public authorities and individuals;
considerations of fundamental and equitable jus@qeality before the law; and the right to
equal protection and benefit of the law. The ausuimits that at least the first four questions
have not yet been adjudicated by the Supreme @b@anada and that they undeniably fall
within the criteria for granting leave to appeal.

4. By decision of 16 October 1984, the Working Grafithe Human Rights Committee
transmitted the communication under rule 91 ofrtles of procedure to the State party,
requesting information and observations relevamiiéoquestion of the admissibility of the
communication. The main points reflected in th@infation and observations received from the
State party are set out in paragraphs 5.1 to Bi'6dnto 6.4 below.

Exhaustion of domestic remedies

5.1 In its submission dated 31 May 1985, the Siatéy contends that the Lubicon Lake Band
has not pursued to completion domestic remediesr@med by it and that responsibility for any
delays in the application of such remedies doedi@matith the Government of Canada. The State
party recalls that the Lubicon Lake Band, suingsrown legal right, and Chief Bernard
Ominayak, suing in his personal capacity, and witter Band councillors in a representative
capacity, have initiated three different legal maares and points out that only the litigation
concerning the caveat filed by the Band has bewilyi determined. Two other legal actions, one
in the Federal Court of Canada and one in the Adb@ourt of Queen's Bench, were said to be
still pending.

5.2 With regard to the Federal Court action refétcein the communication, the State party
recalls that the Band and its legal advisers, inlA®80, sought to sue the Province of Alberta
and private corporations in proceedings in the Fd@d@ourt of Canada. It is submitted that in the
circumstances of this case, neither the provinceneate entities could have been sued as
defendants in the Federal Court of Canada. Raltiaer reconstitute the proceedings in the proper
forum, the State party submits, the Band contastiedocutory proceedings brought by the
defendants concerning the issue of jurisdictioreseninterlocutory proceedings resulted in a
determination against the Band in November 1980ageal by the Band from the decision of
the Federal Court of Canada was dismissed by tder&eCourt of Appeal in May 1981.

5.3 Following the interlocutory proceedings relgtto the jurisdiction of the Federal Court, a
new action was instituted on 21 February 1982 agaive province and certain corporate
defendants in the Court of Queen's Bench of Albésaindicated in the communication, the
Band sought an interim injunction. In November 1988r extensive proceedings, the Band's
interim application was dismissed by the Court aeén's Bench based on the case of Erickson
v. Wiggins Adjustments Ltd. (1980) 6 W.R.R. 188,iethset out the criteria that must be present
for a court to grant an interim injunctlon. Pursutnthat case, an applicant for an interim
injunction must establish:




(a) That there exists a serious issue to be tried,;
(b) That irreparable ham will be suffered priotrial if no injunction is granted;
(c) That the balance of convenience between thepdavours relief to the applicant.

The State party points out that the Alberta Coeartied the Band's application on the grounds
that the Band had failed to prove irreparable haththat it could be adequately compensated in
damages if it was ultimately successful at trial.

5.4 Rather than proceed with a trial on the meitits Band appealed against the dismissal of the
interim application. Its appeal was dismissed leyAtberta Court of Appeal of 11 January 1985.
The Band's application for leave to appeal the disah of the interim injunction to the Supreme
Court of Canada was refused on 14 March 1985. Alitnas months later, on 13 May 1985, the
State party adds, the Supreme Court of Canadadian@her request by the Band that the Court
bend its own rules to rehear the application. Tthes State party states, the Court upheld its
well-established rule prohibiting the rehearingopblications for leave to appeal.

5.5 The State party submits that, after such ektertelays caused by interim proceedings and
the contesting of clearly settled procedural mattédaw, the author's claim that the application
of domestic remedies is being unreasonably prolbhges no merit. It submits that it has been
open to the Band as plaintiff to press on withghbstantive steps in either of its legal actions so
as to bring the matters to trial.

Additional remedies

5.6 The State party submits that the term "domestitedies”, in accordance with the prevailing
doctrine of International law, should be understaedpplying broadly to all established
municipal procedures of redress. Article 2, parplyré (b), of the Covenant, it states, recognizes
that in addition to 3udicial remedies a State ptrtthe Covenant can also provide administrative
and other remedies. Following the filing of its elefe In the Federal Court action, the federal
Government proposed late in 1981 that the clairsdbiéed by providing the Band with reserve
land pursuant to the treaty concluded in 1899. ddrelitions proposed by the province (which
holds legal title to the lands) were not acceptablne Band and it accordingly rejected the
proposed resolution of the dispute.

5.7 The Band's claim to certain lands in northellme&a, the State party submits, is part of a
complex situation that involves competing clainenirseveral other native communities in the
area. In June 1980, approximately two months #fieBand commenced its action in the Trial
Division of the Federal Court, six other native counities filed a separate land claim with the
Department of Indian Affairs asserting aborigingétto lands that overlap with the property
sought by the Lubicon Lake Band's claim. SubsedyéantJune 1983, the Big Stone Cree Band
filed a claim with the Department of Indian Affakghis time claiming treaty entitlement - to an
area that also overlaps with land claimed by thieitan Lake Band. The Big Stone Cree Band
allegedly represents five of the native communitie filed the June 1980 claim based on
aboriginal title. To deal with this very complexusition, in March 1985 the Minister of Indian
and Northern Affairs appointed a former judge @& British Columbia Supreme Court as a



special envoy of the Minister to meet with repréaewves from the Band, other native
communities and the province, to review the erdirgation and to formulate recommendations.
The State party submits that consideration of tiigicon Lake Band's claim in isolation from the
competing claims of the other native communitiesilgeopardize the domestic remedy of
negotiated settlement selected by the latter.

Right of self-determination

6.1 The Government of Canada submits that the camwation, as it pertains to the right of self-
determination, is inadmissible for two reasonssti-the right of self-determination applies to a
"people" and it is the position of the Governmein€anada that the Lubicon Lake Band is not a
people within the meaning of article 1 of the Ccaen It therefore submits that the
communication is incompatible with the provisiorigtee Covenant and, as such, should be
found inadmissible under article 3 of the Proto&sdcondly, communications under the Optional
Protocol can only be made by individuals and meisite to the breach of a right conferred on
individuals. The present communication, the Staiypargues, relates to a collective right and
the author therefore lacks standing to bring a camoation pursuant to articles | and 2 of the
Optional Protocol.

6.2 As to the argument that the Lubicon Lake Bamelschot constitute a people for the purposes
of article | of the Covenant and it therefore i$ eotitled to assert under the Protocol the right o
self-determination, the Government of Canada pauatghat the Lubicon Lake Band comprises
only one of 582 Indian bands in Canada and a godlion of a larger group of Cree Indians
residing in northern Alberta. It is therefore thaspion of the Government of Canada that the
Lubicon Lake Indians are not a "people” within theaning of article 1 of the Covenant.

6.3 The Government of Canada submits that whifedgtermination as contained in article 1 of
the Covenant is not an individual right, it prowsdée necessary contextual background for the
exercise of individual human rights. This viewga@ntends, is supported by the following phrase
from the Committee's general comment on artig€@PR/C/21/Add.3, 5 October 1984), which
provides that the realization of self-determinai®tan essential condition for the effective
guarantee and observance of individual human rigidsfor the promotion and strengthening of
those rights". This general comment, the Stateyattls, recognizes that the rights embodied in
article | are set apart from, and before, all ttieeorights in the Covenant on Civil and Political
Rights and the Covenant on Economic, Social antu@uilRights. The rights in article 1, which
are contained in part | of the Covenant on Civd &wolitical Rights are, in the submission of
Canada, different in nature and kind from the sghtpart Ill, the former being collective, the
latter individual. Thus, the structure of the Coarety when viewed as a whole, further supports
the argument that the right of self-determinat®a collective one available to peoples. As such,
the State party argues, it cannot be invoked biyiddals under the Optional Protocol.

6.4 The Government of Canada contends that the Gibeers jurisdiction, as defined by the
Optional Protocol, cannot be invoked by an indialdwhen the alleged violation concerns a
collective right. It therefore contends that thegemt communication pertaining to self-
determination for the Lubicon Lake Band should lsenissed.



7. In a detailed reply, dated 8 July 1985, to tteeSparty's submission, the author summarized
his arguments as follows. The Government of Candigas three principal allegations in its
response. It alleges, first, that the Lubicon LBk&d has not exhausted domestic remedies.
However, the Band has, in fact, exhausted thesedm®®to the extent that they offer any
meaningful redress of its claims concerning theérdeson of its means of livelihood. Secondly,
the Government of Canada alleges that the condeyaifedetermination is not applicable to the
Lubicon Lake Band. The Lubicon Lake Band is angedious people who have maintained their
traditional economy and way of life and have ocedgheir traditional territory since time
immemorial. At a minimum, the concept of self-deteration should be held to be applicable to
these people as it concerns the right of a peoptleeir means of subsistence. Finally, the
Government of Canada makes allegations concerhanglentity and status of the communicant.
The "communicant” is identified in the Band's anigjicommunication. The "victims" are the
members of the Lubicon Lake Band, who are represdoy their unanimously elected leader,
Chief Bernard Ominayak.

8.1 By interim decision of 10 April 1986, the Contt@e, recalling that the State party had
informed it that the Minister of Indian and Northekffairs had appointed a special envoy and
given him the task to review the situation, reqeeshe State party to furnish the Committee with
the special envoy's report and with any informaasrnio recommendations as well as measures
which the State party had taken or intended to iakieat connection.

8.2 In the same decision the Committee requesteduthor to inform it of any developments in
the legal actions pending in the Canadian courts.

9.1 In his reply, dated 30 June 1986, to the Cotesig interim decision, the author claims that
there has been no substantive progress in anggfahding court proceedings. He reiterates his
argument that:

"The Band's request for an interim injunction tdt kize oil development, which has destroyed the
subsistence livelihood of its people, was denietithe Supreme Court of Canada refused to
grant leave to appeal the denial ... The developieueth the destruction, therefore, continue
unabated. The Band's attorney is continuing toymutse claims through the courts despite the
fact that the Band is unable to provide financigdport for the effort and that there is no possible
hope of resolution for the next several years. &toee, the Band has no basis for altering its
previous conclusion that, for all practical purpgses domestic judicial remedies have been
exhausted."

9.2 The Band also points out that the Federal Gowent's special envoy, Mr. E. Davie Fulton,
was relieved of his responsibilities following thigbmission of his "discussion paper".

"In the discussion paper ... Mr. Fulton reached imihe same conclusion as the Band itself, that
the Canadian Government must bear the blame faitiation at Lubicon Lake and that the
resolution of the problem is up to the Federal Goreent. His report also suggested a land
settlement based on the Band's current populatidnmecognized the importance of providing the
Band with wildlife management authority throughasthunting and trapping territory. The land
settlement proposed by Mr. Fulton, which would hesua reserve significantly larger than the
25 square mile reserve the Band was promised if,i94onsistent with the position of the



Band with regard to this issue ... Mr. Fulton alscommended that Alberta compensate the Band
for damage caused by the unrestricted oil and gasldpment for which it has issued leases
within the Band's territory. In addition to relieg Mr. Fulton of his responsibility in the matter,
the Federal Government, to date, has refused te makdiscussion paper public.”

10.1 In its reply to the Committee's interim demisidated 23 June 1986, the State party
forwarded the text of Mr. Fulton's report and nateat it had appointed Mr. Roger Tasse to act
as negotiator. Furthermore, it informed the Conmemsithat on 8 January 1986 the Canadian
Government had made an ex gratia payment of $1li®mio the Band to cover legal and other
related costs.

10.2 In a further submission of 20 January 1987 State party argues that following the
rejection of the Band's application for an interimunction:

"The Band should then have taken steps with allseed to seek its permanent injunction
before seeking international recourse. The Bareyadl in its submission ... that the delay in the
litigation will cause it irreparable harm. Its astifor a permanent injunction would, if successful,
permanently prevent that harm."

11.1 In submissions dated 23 and 25 February 18 &uthor discussed, inter alia, matters of
substance, such as the Fulton discussion papegrgodd that "Canada has abandoned key
recommendations contained in the Fulton discugsaper”, and that "Canada is attempting
retroactively to subject the Band to a law whicis @ommittee has held to be in violation of
article 27 of the International Covenant on CiviblaPolitical Rights and which Canada amended
in accordance with the findings of this Committee".

11.2 With regard to the pending litigation proceemsi, the Band contends that a permanent
injunction would not constitute an effective remdmhcause it would come too late, explaining
that:

"The recognition of aboriginal rights or even tgeaghts by a final determination of the courts
will not undo the irreparable damage to the soadétihe Lubicon Lake Band, will not bring back
the animals, will not restore the environment, wok restore the Band's traditional economy,

will not replace the destruction of their traditgdnvay of life and will not repair the damages to
the spiritual and cultural ties to the land. Thasexjuence is that all domestic remedies have
indeed been exhausted with respect to the proteofithe Band's economy as well as its unique,
valuable and deeply cherished way of life."

12. In a further submission, dated 12 June 19&ratithor states that:
"The Lubicon Lake Band is not requesting a teri@aights decision. Rather, the Band requests

only that the Human Rights Committee assist itiemapting to convince the Government of
Canada that:



"(a) The Band's existence is seriously threaternyethd oil and gas development that has been
allowed to proceed unchecked on their traditionaiting grounds and in complete disregard for
the human community inhabiting the area;

"(b) Canada is responsible for the current statfairs and for co-operating in their resolution
in accordance with article 1 of the Optional Proldo the International Covenant on Civil and
Political Rights."

13.1 Before considering a communication on the tsigtie Committee must ascertain whether it
fulfils all conditions relating to its admissibifiunder the Optional Protocol.

13.2 With regard to the requirement, in articlp&sagraph 2 (b), of the Optional Protocol, that
authors must exhaust domestic remedies before #irigra communication to the Human

Rights Committee, the author of the present comoatioin had invoked the qualification that
this requirement should be waived "where the appba of the remedies is unreasonably
prolonged". The Committee noted that the authordrgded that the only effective remedy in the
circumstances of the case was to seek an intejundhon, because "without the preservation of
the status quo, a final judgement on the meritsnet/favourable to the Band, would be rendered
ineffectual”, in so far as "any final judgementagnizing aboriginal rights, or alternatively treaty
rights, [could] never restore the way of life, Il®od and means of subsistence of the Band".
Referring to its established jurisprudence thah&istion of domestic remedies can be required
only to the extent that these remedies are effeethd available", the Committee found that, in
the circumstances of the case, there were no eiéeamedies still available to the Lubicon Lake
Band.

13.3 With regard to the State party's contenti@t the author's communication pertaining to
self-determination should be declared inadmisdibleause "the Committee's jurisdiction, as
defined by the Optional Protocol, cannot be invokgdn individual when the alleged violation
concerns a collective right", the Committee reaféd that the Covenant recognizes and protects
in most resolute terms a people's right of seledeination and its right to dispose of its natural
resources, as an essential condition for the @ffeguarantee and observance of individual
human rights and for the promotion and strengtrgenirthose rights. However, the Committee
observed that the author, as an individual, coolcclaim under the Optional Protocol to be a
victim of a violation of the right of self-deternation enshrined in article | of the Covenant,
which deals with rights conferred upon peoplesus.

13.4 The Committee noted, however, that the faxuamitted might raise issues under other
articles of the Covenant, including article 27. $him so far as the author and other members of
the Lubicon Lake Band were affected by the everighvthe author has described, these issues
should be examined on the merits, in order to detex whether they reveal violations of article
27 or other articles of the Covenant.

14. On 22 July 1987, therefore, the Human Rights@dtee decided that the communication
was admissible in so far as it might raise issunekeuarticle 27 or other articles of the Covenant.
The State party was requested, under rule 86 atlke of procedure, to take interim measures
of protection to avoid irreparable damage to Cligfinayak and other members of the Lubicon
Lake Band.



15. In its submission under article 4, paragraptie®?ed 7 October 1987, the State party invokes
rule 93, paragraph 4, of the Committee's providioulas of procedure and requests the
Committee to review its decision on admissibilgypmitting that effective domestic remedies
have not been exhausted by the Band. It obsera¢shtth Committee's decision appears to be
based on the assumption that an interim injunctioald be the only effective remedy to address
the alleged breach of the Lubicon Lake Band's sighhis assumption, in its opinion, does not
withstand close scrutiny. The State party subrhis, thased on the evidence of the Alberta Court
of Queen's Bench and the Court of Appeal - thedawarts which had had to deal with the Band's
request for interim relief - as well as the soaior@mic conditions of the Band, its way of life,
livelihood and means of subsistence have not bregparably damaged, nor are they under
imminent threat. Accordingly, it is submitted tlaat interim injunction is not the only effective
remedy available to the Band, and that a trialhennherits and the negotiation process proposed
by the Federal Government constitute both effective viable alternatives. The State party
reaffirms its position that it has a right, pursutnarticle 5, paragraph 2 (b), of the Optional
Protocol, to insist that domestic redress be exkdusefore the Committee considers the matter.
It claims that the terms "domestic remedies”, icoagance with relevant principles of
international law, must be understood as applyinglltestablished local procedures of redress.
As long as there has not been a final judicial mheitgation of the Band's rights under Canadian
law, there is no basis in fact or under internatldaw for concluding that domestic redress is
ineffective, nor for declaring the communicationmaskible under the Optional Protocol. In
support of its claims, the State party providegtaited review of the proceedings before the
Alberta Court of Queen's Bench and explains itgdstanding policy to seek the resolution of
valid, outstanding land claims by Indian Bands tigio negotiation.

16.1 Commenting on the State party's submissi@natithor, in a letter dated 12 January 1988,
maintains that his and the Lubicon Lake Band'galiens are well founded. According to Chief
Ominayak, the State party bases its request feviaw of the decision on admissibility on a

mere restatement of the facts and is seeking te ttevCommittee reverse its decision under the
guise of substantiation of its previous submissiengout adducing any new grounds. Recalling
the Committee's statement that the communicatiednsissible in so far as it raises issues under
article 27 "or other articles of the Covenant", #ughor spells out which articles of the Covenant
he considers to have been violated. First, he cldivat Canada has violated article 2, paragraphs
1 to 3, of the Covenant: paragraph 1, becausettte Barty has treated the Lubicon Lake Band
without taking into consideration elements of ai@p@economic and property nature inherent in
the Band's indigenous community structure; pardgaecause it is said to continue to refuse
to solve some issues complained of by the Band/foch there remain means of redress; and
paragraph 3, because it is said to have faileddeigle the Band with an effective remedy with
regard to its rights under the Covenant.

16.2 The author further alleges that the Stateyptmough actions affecting the Band's
livelihood, has created a situation which "led,iiactly if not directly, to the deaths of 21
persons and [is] threatening the lives of virtualery other member of the Lubicon community.
Moreover, the ability of the community to [survivs]in serious doubt as the number of
miscarriages and stillbirths has skyrocketed aechtimber of abnormal births ... has gone from
near zero to near 100 per cent". This, it is suleahjtconstitutes a violation of article 6 of the
Covenant. Furthermore, it is claimed that the appation of the Band's traditional lands, the
destruction of its way of 1lie and livelihood. atfe devastation wrought to the community



constitute cruel, inhuman and degrading treatmathimthe meaning of article 7 of the
Covenant for which the State party must be heldaa@ble.

16.3 The author raises further questions aboubtaee party's compliance with articles 14,
paragraph 1, and 26, of the Covenant. He recallstiie domestic court proceedings instituted by
the Lubicon Lake Band, founded on aboriginal rigntd title to land, challenge certain of the
State's asserted powers and jurisdiction, whicboméends are "inherently susceptible to
precisely the types of abuses that articles 14graph 1, and 26 are intended to guard against".
In this context, he claims that "the bias of the&ian courts has presented a major obstacle to
the Band's attempt to protect its land, communiy l@velihood, and that the courts' biases arises
from distinctions based on race, political, soaiadl economic status”. He further claims that the
economic and social biases the Band has been coedravith in the Canadian courts, especially
in the provincial court system in Alberta, havemgeeatly magnified by the "fact that several of
the judges rendering the decisions of these cbaxte had clear economic and personal ties to
the parties opposing the Band in the actions".

16.4 In addition to the above, it is submitted ihatiolation of articles 17 and 23, paragraph 1,
of the Covenant, the State party has permittednttmmbers of the Lubicon Lake Band to be
subjected to conditions that are leading to thérdeison of the families and the homes of its
members. The author explains that in an indigeonsmunity, the entire family system is
predicated upon the spiritual and cultural tietholand and the exercise of traditional activities
Once these have been destroyed, as in the cdse Banhd, the essential family component of the
society is irremediably damaged. Similarly, it ileged that the State party has violated article
18, paragraph 1, of the Covenant since, as a caaseq of the destruction of their land, the
Band members have been "robbed of the physicahreaivhich their religion - their spiritual
belief system - attaches".

16.5 With respect to the requirement of exhaustioshomestic remedies, the author rejects the
State party's assertion that a trial on the mertsid offer the Band an effective recourse against
the federal Government and redress for the logis economy and its way of life. First, this
assertion rests upon the assumption that past hrigids violations can be rectified through
compensatory payments; secondly, it is obviousttt@Band's economy and way of life have
suffered irreparable harm. Furthermore, it is sutadithat a trial on the merits is no longer
available against the federal Government of Casauze, in October 1986, the Supreme Court
of Canada held that aboriginal land rights withioyancial boundaries involve provincial land
rights and must therefore be adjudicated beforg@tbeincial courts. It was for that reason that,
on 30 March 1987, the Lubicon Lake Band appliethéoAlberta Court of Queen's Bench for
leave to amend its statement of claim before thattcso as to be able to add the federal
Government as a defendant. On 22 October 198G dhbet of Queen's Bench denied the
application. Therefore, despite the fact that taeddlian Constitution vests exclusive jurisdiction
for all matters concerning Indians and Indian lamdSanada with the federal Government, it is
submitted that the Band cannot avail itself of eegourse against the federal Government on
issues pertaining to these very questions.

17.1 In a submission dated 3 March 1988, the Sttty submits that genuine and serious efforts
continue to be made with a view to finding an atakle solution to the issues raised by the
author and the Band. In particular, it explaing:tha



"On 3 February 1988, the Minister of Indian Affagisd Northern Development delivered to the
Attorney General of Alberta a formal request fearve land for the Lubicon Lake Band. In this
request, he advised Alberta that a rejection ofélag@est would require Canada to commence a
legal action, pursuant to the Constitution Act, @,9® resolve the dispute as to the quantum of

land to which the Lubicon Lake Band is entitledahy event, the Minister of Indian Affairs and

Northern Development asked Alberta to considegramterim measure, the immediate transfer
to the Band of 25.4 square miles of land ... withmejudice to any legal action.

"By letter dated 10 February 1988, the federal tiagw advised counsel for the Band of the
above developments and, as well, sought to negatlhaspects of the claim not dependent on
Alberta's response to the formal request ... Timensonicant, by letter dated 29 February 1988,
rejected this offer, but indicated that he wouldobepared to consider an interim transfer of 25.4
square miles without prejudice to negotiationsror eourt actions. As a consequence of the
above developments, negotiators for the federapaodncial Governments met on | and 2
March 1988 and concluded an interim agreementitransfer of 25.4 square miles as reserve
land for the Band, including mines and mineralssBgreement is without prejudice to the
positions of all parties involved, including theriga..."

17.2 With respect to the effectiveness of availaldmestic remedies, the State party takes issue
with the author's submission detailed in paragre@b above, which it claims seriously
misrepresents the legal situation as it relatéseéd3and and the federal and provincial
Governments. It reiterates that the Band has utetttwo legal actions, both of which remain
pending: one in the Federal Court of Canada agtiediederal Government; the other in the
Alberta Court of Queen's Bench against the provara®certain private corporations. To the
extent that the author's claim for land is basedlmoriginal title, as opposed to treaty entitlement
it is established case law that a court action rbadirought against the province and not the
federal Government.

17.3 The State party adds that in the action brobgfore the Alberta Court of Queen's Bench:

"The communicant sought leave to add the federak@unent as a party to the legal
proceedings in the Alberta Court of Queen's Beflitle. Court there held that, based on existing
case law, a provincial court is without jurisdictito hear a claim for relief against the federal
Government; rather, this is a matter properly bhadmefore the Federal Court of Canada. The
plaintiff has in fact done this and the actionais already indicated, currently pending. Therefore,
recourse against the Government of Canada isaséilable to the Band, as it has always been, in
the Federal Court of Canada. Moreover, the comnamticas appealed the decision of the Court
of Queen's Bench to the Alberta Court of Appeal”.

17.4 Finally, the State party categorically rejeutsst of the author's allegations detailed in
paragraphs 16.2 and 16.3 above as unfounded andsiastiated; it submits that these
allegations constitute an abuse of process thatigmesult in the dismissal of the communication
pursuant to article 3 of the Optional Protocol.

18.1 In a further submission dated 28 March 1988 author comments on the State party's
overview of recent developments in the case (see fd@.1) and adds the following remarks: (a)
the Lubicon Lake Band was not a party to the nagjoti of the settlement offer; (b) the



settlement offer rests on a "highly prejudicialéwiof the Band's rights under Canadian law and
an equally prejudicial determination of Band mershay; (c) the federal Government would
negotiate non-land issues such as housing withrféva@ half of the Band members; (d) Canada
has leased all but 25.4 square miles of the Baratigional lands for development, in
conjunction with a pulp mill to be constructed b Daishowa Canada Company Ltd. near
Peace River, Alberta; (e) the Daishowa projecttfaiges any hopes of the continuation of some
traditional activity by Band members; and (f) trerlRmentary Standing Committee on
Aboriginal Affairs, the oversight committee of tBanadian Parliament with respect to such
matters, does not support the approach to negots&tilement being taken by the Minister of
Indian Affairs and Northern Development.

18.2 The author reaffirms that the essential piattie court actions initiated by the Band relates
to aboriginal rights claims and that, with the deam of the Alberta Court of Queen's Bench of
22 October 1987 and in the light of recent Supr@uert decisions referred to by the State party,
the Band continues to be denied redress againgtdieeal Government.

18.3 The author further rejects the State party'gention that the claims made in his submission
of 12 January 1988 are unsubstantiated and unfousaie constitute an abuse of the right of
submission; he reaffirms his readiness to furnistiaited information on the "21 unnatural deaths
resulting directly or indirectly from the destruasti of the traditional Lubicon economy and way
of life". Finally, he points out that the State fgacontinues to disregard the Committee's request
for interim measures of protection pursuant to B@eof its rules of procedure, as evidenced by
Canadian backing of the Daishowa paper mill proj€hts means that far from adopting interim
measures to avoid irreparable harm to the Banda@ahas endorsed a project that would
contribute to the further degradation of the Bahdiditional lands.

19.1 In another submission dated 17 June 198&ttte party points to further developments in
the case and re-emphasizes that effective remedigsue to be open to the Lubicon Lake
Band. It explains that, since 11 March 1988, the d&the Band's refusal of the Government's
interim offer to transfer to it 25.4 square milésaserve land, discussions:

"have taken place between the federal Governmem®tovince of Alberta and the
communicant. However, virtually no progress was enadvards settlement. As a consequence,
on 17 May 1988, the federal Government initiateghlgoroceedings against the Province of
Alberta and the Lubicon Lake Band in order to eadbhnada to meet its lawful obligations to
the Band under Treaty 8. The Statement of Claimmencing the legal action, asks the Court of
Queen's Bench of Alberta for a declaration thatthigicon Lake Band is entitled to a reserve
and a determination of the size of the reserve Qun@ 1988 the Lubicon Lake Band filed a
Statement of Defence and Counterclaim. On 10 JA88,1all parties to the dispute appeared
before Chief Justice Moore of the Alberta CourQafeen's Bench and agreed that best efforts
should be made to expedite this case with a pnetingitrial date to be set on 10 January 1989."

19.2 The State party accepts its obligation to ji@the Lubicon Lake Band with a reserve
pursuant to Treaty 8. It argues that the issueftirats the basis of the domestic dispute, as well
as the communication under consideration, condamamount of land to be set aside as a
reserve and related issues. As such, the Stategsserts that the communication does not



properly fall within any of the provisions of th@@nant and cannot therefore form the basis of
a violation.

20.1 In a submission dated 5 July 1988, the adutirarshes further information and comments
on the State party's submission of 17 June 198&défeifies "many problems" inherent in the
court action initiated by the federal Governmerdiagt the provincial government in the Alberta
Court of Queen's Bench. Among these are: (a) theopted fact that it ignores the Band's
aboriginal land claim; (b) the fact that it seekdeglaratory judgement with respect to Band
membership "apparently based on the unique andyhégintroversial approach to determination
of Band membership that has been discussed inquegubmissions”; and (c) the fact that much
of the substance of the issues addressed are alve&ate the courts in the Band's pending
actions. The author notes that since "the actionfiled in the lowest court in Canada, and will
entail subpoena of an argument over the extrenselgthy and complex Lubicon genealogical
study, as well as appeals from any decision reidgddnere is no basis for believing that the
action will do anything but delay indefinitely [theesolution of the Lubicon land issues”. The
author believes that the Government's action eniiéd to have precisely this effect.

20.2 By letter dated 28 October 1988, the authioirins the Committee that on 6 October 1988,
the Lubicon Lake Band asserted jurisdiction ovetetritory. He explains that this action was the
result of the federal Government's failure to dtwitie to a favourable solution of the Band's
problems. He adds that the State party has contstydelayed action on the issue, accusing it of
"practicing deceit in the media and dismissing adrs who recommend any resolution
favourable to the Lubicon people. At the same tineeBand has watched the Province of Alberta
continue to grant leases for oil and gas developrued now for timber development on the
Lubicons' traditional lands ...".

20.3 The author further observes that the actiah@tfubicon Lake Band has resulted in:

"a positive response from the Alberta provincialgmment. Alberta Premier Don Getty
negotiated an agreement with Chief Ominayak wherdbgrta will offer to sell to the Federal
Government 79 square miles of land with surfacesart$urface rights, to be designated as a
reserve for the benefit of the Lubicon Lake Banlde province has agreed to sell an additional
16 square miles of land to the federal Governmetfit surface rights only, and to make
subsurface development on such land subject to Bapobval. Thus the total area agreed to by
the province is 95 square miles, the amount to lwthe Band is entitled, based on its present
membership, under Canadian federal Indian lawhe.federal Government has stated that it is
willing to consider the transfer of 79 square midé$and for the benefit of the Lubicon people.
However, it has refused to accept the remainingdL&re miles, recommending that such land be
transferred to the Band to be held in free titlee Effect of this would be to subject the land in
guestion to taxation and alienation, while reducimglevel of federal obligation to the Lubicon
people ..."

21.1 In a further submission dated 2 February 1889State party observes that in November
1988, following an agreement between the provirgislernment of Alberta and the Lubicon
Lake Band to set aside 95 square miles of land feserve, the federal Government initiated
negotiations with the Band on the modalities ofldrel transfer and related issues. During two
months of negotiations, consensus was reachedeomajority of issues, including Band



membership, size of the reserve, community construend delivery of programmes and
services. No agreement could, however, be founth@imssue of cash compensation and on 24
January 1989 the Band withdrew from the negotiatiwhen the federal Government presented
its formal offer.

21.2 After reviewing the principal features offitsmal offer (transfer to the Band of 95 square
miles of reserve land: the acceptance of the Bandfabership calculation; the setting aside of
$C 34 million for community development projectse granting of $C 2.5 million per year of
federal support programmes; the proposal of a apdeivelopment plan to assist the Band in
establishing a viable economy on its new resemeé;the establishment of a $C 500,000 trust
fund to assist Band elders wishing to pursue taditional way of life), the State party observes
that the Government's formal overall offer amouatapproximately $C 45 million in benefits
and programmes, in addition to a 95 square milkerves The Band has claimed additional
compensation of between $C 114 million and $C 2¥BLion for alleged lost revenues. The
State party has denied the Band's entitlementdio sums but has advised it that it is prepared to
proceed with every aspect of its offer without pdége to the Band's right to sue the federal
Government for additional compensation.

21.3 The State party concludes that its most reaféeit meets two tests of fairness, namely: that
it is consistent with other recent settlements wikive groups, and that it addresses the
legitimate social and economic objectives of theddt adds that the community negotiation
process must be considered as a practical vemde@jportunity for Indian communities to
increase their local autonomy and decision-makasponsibilities. The federal policy provides
for negotiations on a wide range of issues, sudpasrnment institutions, membership,
accountability, financial arrangements, educati@alth services and social development. Based
on the above considerations, the State party régjties Committee to declare the
communication inadmissible on the grounds of failior exhaust all available domestic remedies.

22.1 In a further submission dated 22 March 1988 author takes issue with the State party's
submission of 2 February 1989, characterizing in@sonly misleading but virtually entirely
untrue. He alleges that recent negotiations betwleehubicon Lake Band and the federal
Government did not, on the Government's side, fijnvaay represent a serious attempt at
settlement of the Lubicon issues”. Rather, he stfhfie Government's "formal offer” was an
exercise in public relations, which committed tieel€ral Government to virtually nothing. It is
submitted that the offer, if accepted, would havipged the community's members of any legal
means of redressing their situation.

22.2 In substantiation of these allegations, theawargues that the Government's "formal offer"”
contains no more than a commitment to provide mguand a school. On the other hand, it lacks
"any commitment to provide the facilities and eeugnt necessary for the Lubicon people to
manage their own affairs, such as facilities fareasial vocational training, support for
commercial and economic development, or any basins fvhich the Band might achieve

financial independence”. It is further submittedttbontrary to the State party's statement that an
agreement had been reached on the majority ofagsuavhich the Band seeks a viable solution,
including membership, reserve size and communitgizaction, no agreement or consensus had
been reached on any of these issues. Furthernherauthor argues that while the State party has
claimed that its offer would amount to approximateC 45 million in benefits and programmes,



it has failed to indicate that the majority of tadands remain uncommitted and that without
adequate means of legal redress the Lubicon Lakd ®auld be incapable of seeking to obtain
any future commitments from the Government.

23.1 By submission of 30 May 1989, the author te¢hht the Band has been pursuing its
domestic claims through the Canadian courts for @deyears, and that the nature of the claims
and the judicial process involved is bound to doavthese proceedings for another 10 years. He
submits that the State party does not disputecthat actions and negotiations undertaken to
ensure the Baud's livelihood have produced notesand that court proceedings addressing the
issues of land title and compensation would tales/e resolution, if resolution ever occurred.

It is pointed out that following the Band's refusakndorse a settlement offer, which would

force the Band to relinquish all rights to legdii@a involving a controversy with the State party
in exchange for promises of future discussions betwCanada and the Band, Canada terminated
the negotiations. The author adds that: "Rather tdoatinuing to seek a course of compromise
and settlement, Canada has sent agents into nime-gatmmunities of northern Alberta, in the
area immediately surrounding the traditional Lubit¢erritory.” Working through a single
individual who is said to retain some ties with Bend but who has not lived in the community
for 40 years, these agents are said to try to maticer native individuals to strike their own
private deals with the federal Government. Moghefindividuals identified by the agents do not
appear to be affiliated with any recognized aboagsociety.

23.2 In substantiation of earlier allegations, dbéhor explains that the Band's loss of its
economic base and the breakdown of its sociattinigtns, including the transition from a way of
life marked by trapping and hunting to a sedenéxigtence, has led to a marked deterioration in
the health of the Band members:

"... the diet of the people has undergone dranchtmges with the loss of their game, their
reliance on less nutritious processed foods, amdpectre of alcoholism, previously unheard of
in this community and which is now overwhelming it As a result of these drastic changes in
the community's physical existence, the basic headt resistance to infection of community
members has deteriorated dramatically. The lackimfiing water and sanitary facilities in the
community, needed to replace the traditional systehwater and sanitary management .... is
leading to the development of diseases associdatageverty and poor sanitary and health
conditions. This situation is evidenced by the mistuing increase in the number of abnormal
births and by the outbreak of tuberculosis, affegapproximately one third of the community."

24.1 In a submission dated 20 June 1989, the Bsate concedes "that the Lubicon Lake Band
has suffered a historical inequity and that theyeartitled to a reserve and related entitlements”.
It maintains, however, that it has made offerdhyBand which, if accepted, would enable the
Band to maintain its culture, control its way déland achieve economic self-sufficiency, and
that its offer would provide an effective remedythe violations of the Covenant alleged by the
Band. However, a remedy of this nature cannot osad on the Band. The State party recalls
that negotiations between the Lubicon Lake Bandsamior government officials took place
from November 1988 to January 1989; during theraatof 1988, Chief Ominayak also met

with the Prime Minister of Canada. It is submittedt the State party met virtually every demand
of the author, either in full or to such an extat equal treatment with other indigenous groups
in Canada was approximated or exceeded. Thus, @5eaqiles of land, mineral rights over 79



square miles, community facilities for each fanlilyng on the reserve, control over membership
and an economic self-sufficiency package were effen full to the Band. On the basis of a total
of 500 Band members and a government package %6rb million (non-inclusive of mineral
and land rights), this offer amounted to $C 90,080person or almost $C 500,000 for each
family of five. A number of the Band's demands,isas a request for an indoor ice arena or a
swimming pool, were refused.

24.2 According to the State party, the major reingipoint of contention between the federal
Government and the Band is a claim by the Ban&®d.67 million in compensation for
economic and other losses allegedly suffered. laraieavour to permit the resolution of the
matters agreed on between the parties, the feGerarnment put forth a proposal that would
enable the Band to accept the State party's offies entirety, while continuing to pursue their
general claim for compensation in the Canadiantsolihe State party rejects the contention that
"virtually all items of any significance" in its fefr "were left to future discussions”, and contends
that most of the Band's claims for land, minerghts, community facilities, control over
membership and an economic self-sufficiency packeye been agreed to by the Government.
Finally, the State party rejects the allegatiort thaegotiated in bad faith.

24.3 On procedural grounds, the State party indéctitat, since the Committees's decision on
admissibility, no clarifications have been put fardl by the Committee to enable the State party
to address specific allegations of violations & @ovenant. It therefore maintains that the
proceedings have not progressed from the admisgisihge. It further submits that by acting
within its jurisdiction and procedure, the Comnetghould (a) issue a ruling pursuant to rule 93,
paragraph 4, indicating the outcome of its recaersiion of admissibility; (b) if finding the
communication admissible, stipulate the articled e evidence on which the finding is based,
and (c) provide the federal Government with a spath period during which to file its
observations on the merits.

25. By interlocutory decision of 14 July 1989, theman Rights Committee invited the State
party to submit to the Committee any further expteons or statements relating to the substance
of the author's allegations, in addition to itdieasubmissions, not later than by 1 September
1989. The State party was again requested, pursuamte 86 of the rules of procedure and
pending the Committee's final decision, to take suess to avoid damage to the author and the
members of the Lubicon Lake Band.

26.1 In its reply to the interlocutory decisionteth31 August 1989, the State party asserts that it
is being denied due process, since the princigleatorral justice require that a party be aware of
the specific charge and evidence on which the aticus of the author of the communication are
based. It claims that since it was never informitthe articles of the Covenant and the evidence
in respect of which the communication was declacaissible, the principles of procedural
fairness have not been respected, and that theafddevernment remains prejudiced in its

ability to respond to the Band's claim.

26.2 In respect of the alleged violations of aescl4, paragraph 1, and 26, the State party rejects
as "totally unfounded"” the claim that it failedgovide the Band with an independent and
impartial tribunal for the resolution of its clainthe long tradition of impartiality and integriof
Canadian courts includes numerous cases won bigatadfitigants. It is submitted that the



Band has failed to adduce any evidence that woulitate that the judiciary acted any

differently in proceedings concerning the Lubicaké Band. Furthermore, the State party
claims that the responsibility for major delayghe resolution of the Band's court actions lies
largely with the Band itself. Not only did the Bafadl to take the necessary steps to move any of
the actions it initiated forward and refuse to pei@te with the federal Government in the action
it had initiated in an effort to resolve the mattaut, in addition, on 30 September 1988, the Band
declared that it refused to recognize the jurisolicof the Canadian courts, thus undermining any
attempt to obtain a resolution through the judipiacess.

26.3 The State party provides a detailed outlindhefchronology of the judicial proceedings in
the Band's case. Three court actions in respabedBand remain outstanding. The first of these
was initiated by the Band in the Federal Court ah&la against the federal Government. This
action has not moved forward since 1981 althougtpring to the State party, it was the Band's
responsibility to take the next step in this stiite second action was initiated by the Band in the
Alberta Court of Queen's Bench against the provaraEsome private corporations. After the
Band was denied an interim injunction in 1985;idt ot take substantive steps in the
proceedings and abandoned its appeal against tin¢'SO@fusal to add the federal Government
as a party. The third action was initiated by teiral Government in May 1988 in an attempt to
overcome jurisdictional wrangles, to bring both ginevincial and federal Governments and the
Band before the same courts, and to finally sola&tens. The Band chose not to participate in
this action, despite the efforts of the Chief Ziestif the Court of Queen's Bench of Alberta to
expedite matters - this action remains in abeyaRoethe State party, each of the above court
actions provides a vehicle by which the Band coekblve its claims.

26.4 In addition to judicial proceedings, the Staaety maintains, the federal Government has
sought to settle matters with the Lubicon Lake Bayndvay of negotiation. Thus, the offers put
forward during these negotiations (outlined in p2¢éal above) met virtually all of the author's
claim in full or to a large extent. The State partigls that a new round of negotiations has started
and that "extensive efforts are being made inrgggrd”. Discussions between the Band and the
Alberta provincial government resumed on 23 Audi®89, and further discussions with the
federal Government were scheduled to start on TeSdger 1989. The State party reiterates that
its offer to the Band remains valid.

26.5 In respect of the determination of Band memsttipr the State party rejects as "completely
incorrect” the Band's claim that "Canada has attedhip subject Lubicon Lake Band members
to a retroactive application of the Canadian Inddahas it stood prior to its amendment
following the decision in Sandra Lovelace v. Caria@m the contrary, the State party submits,
the Band submitted, in 1985, a membership codeupatgo the Indian Act (as amended
following the Committee's decision in the Lovelaase), which was accepted by Canada and
gave the Band total control over its membershipaAssult, the federal Government's offer is
based on the approximately 500 individuals considdry the Band leadership to be members of
the Lubicon Lake community.

26.6 In respect of the alleged violations of aescl7 and 23, paragraph 1, 18 and 27, the State
party rejects as inaccurate and misleading the Bahaim that "Canada is participating in a
project by which virtually all traditional Lubicdands have been leased for timber
development”. It points out that the Daishowa pulf, which is under construction north of



Peace River, Alberta, is neither within the Bamtbsmed "traditional” lands nor within the area
agreed to by the Band and the provincial governrfeerd reserve. It is stated that the new pulp
mill is located approximately 80 kilometres awagrirthe land set aside for the Band. The State
party continues:

"As regards the area available to the pulp miBupply its operations, the forest management
agreement between the province of Alberta and ity mill specifically excludes the land
proposed for the Lubicon Lake Band. Moreover, mititerests of sound forest management
practices, the area cut annually outside of thegsed Lubicon reserve will involve less than 1
per cent of the area specified in the forest mamage agreement.”

26.7 Finally, the State party draws attention terg developments in the Cadotte Lake/Buffalo
Lake community, within which the majority of the lhicgon Lake Band members reside. In
December 1988, the federal Government was inforofdide existence of a new group within the
community, which was seeking to solve the rightésomembers under Treaty 8 independent of
the Lubicon Lake Band. This group, composed of &aB80 individuals, requested from the
Government recognition of its status as the Woatllaree Band. According to the State party,
the group consists of Lubicon Lake Band members fohually expressed their intention of
joining the new Band, former Lubicon Lake Band mensbhwvhose names were removed by the
Lubicon Lake Band in January 1989 from the lisBahd members, and other native individuals
living within the community. The federal Governmagtreed to the creation of the Woodland
Cree Band. The State party adds that it recogiimesame legal obligations in respect of the
Woodland Cree Band as it does in respect of thecbub_ake Band members.

26.8 In a further submission dated 28 Septembe®,1iB8 State party refers to the tripartite
negotiations between the federal Government, theipeial government and the Lublcon Lake
Band, scheduled to take place at the end of Augarty/ September 1989; it claims that although
the Band had undertaken to provide a comprehegsieterproposal to the federal
Government's outstanding offer and to providetaolishe persons it represented in the
negotiations, it was informed, on 7 September 188%,a counterproposal had not been prepared
by the Band and that no list of the individualsgmuted to be represented by the Band would be
forthcoming. The Band allegedly stated that it sefiito negotiate in the presence of Mr. Ken
Colby, a member of Canada's negotiating team, Isecailhis activities as a government media
spokesman. Thus, owing to the Band's refusal ttirmom a meaningful discussion of its claim,
negotiations were not resumed.

27.1 In his comments of 2 October 1989 on the Statsy's reply to the Committee's interim
decision, the author contends that the State partyim of prejudice in conducting the case
before the Human Rights Committee is unfoundedjlabe factual and legal bases of the Band's
claims have been thoroughly argued. As to whetharasdtic remedies continue to be available to
the Band, it is pointed out that no domestic remedgts which could restore the Lubicon Lake
Band's traditional economy or way of life, whicha%hbeen destroyed as a direct result of both the
negligence of the Canadian Government and its el@ib actions”. The author submits that from
the legal point of view, the situation of the Basaonsistent with the Committee's decision in
the case of Munoz v. Perafin which it was held that the concept of a fairdmggwithin the
meaning of article 14, paragraph 1, of the Covenangssarily entails that justice be rendered
without undue delay. In that case, the Committebdumnsidered a delay of seven years in the




domestic proceedings to be unreasonably prolorigatie case of the Band, the author states,
domestic proceedings were initiated in 1975. Furttoge, although the Band petitioned the
federal Government for a reserve for the first tim&933, the matter remains unsettled.
According to the Band, it was forced to bring 14ngeof litigation to an end, primarily because
of two decisions that effectively deny the Bandobaportunity to maintain aboriginal rights claim
against the federal Government. Thus, in 1986Stiigreme Court of Canada denied federal
court jurisdiction in aboriginal rights cases argsiwithin provincial boundaries in the Joe case. In
the light of that decision, the Band requestedAtiverta courts, in 1987, to include the federal
Government as a necessary party in the Band'sgatairrights claim; this request was opposed
by the federal Government. In May 1988, the fed&alernment instituted proceedings, which,
in the author's opinion, were intended to persubdeéilberta Court of Queen's Bench that the
Band merely had treaty-based rights to 40 squdesraf land. It is submitted that a favourable
decision would, for the Government, virtually cl¢iae title to the Daishowa timber leases,
encompassing nearly all of the traditional Lubi¢eritory, while not rendering "moot issues
related to [the] destruction of the Band's econdpaise”. The author submits that the Chief
Justice of the Court of Queen's Bench recognizatiaboriginal rights had to be determined
before any decision on the issue of treaty righnsl that if the State party had wanted the courts
to truly settle the Lubicon land issue, rather thaimg them so as to forestall any efforts to solve
the matter, it would have referred the issue diyegotthe Supreme Court of Canada.

27.2 As to the State party's reference to a negatisettlement, the author submits that the offer
is neither equitable nor does it address the nektie Lubicon community, since it would leave
virtually all items of any significance to futuresdussions, decisions by Canada, or applications
by the Band; and that the Band would be requireabndon all rights to present any future
domestic and international claims against the Statty, including its communication to the
Human Rights Committee. The author further subthis the agreement of October 1988
between the Band and the Province of Alberta doesrthe least solve the Band's aboriginal
land claims, and that the State party's charaet@oiz of the agreement has been "deceptive". In
this context, the author argues that, contrarystearlier representations, the State party has not
offered to implement the October 1988 agreementlaaudf it were willing to honour its
provisions, several issues including the questignsi compensation would have to be settled.

27.3 In substantiation of his earlier submissiomscerning alleged violations of articles 14 and
26, the author claims that the State party hasnigtfailed to provide the Band equal protection
vis-a-vis non-Indian groups, but that it also afézd to deny it equal protection vis-a-vis other
Indian bands. Thus, with' respect to the issueasfdBmembership, the author alleges, the effect
of the formula proposed by Canada in 1986 for deteng Band membership would deny
aboriginal rights to more than half of the Lubiqmeople, thereby treating the Band members in
an unequal and discriminatory way in comparisomhe treatment of all other native people. It
is submitted that as late as December 1988, the féaty sought to apply to the Band criteria
that were those of the legislation "prior to thenkéun Rights Committee's views in the case of
Lovelace v. Canad#&/ which legislation was found to be contrary to@eti27 of the Covenant.

27.4 With respect to the alleged violations ofcdes 17, 18, 23 and 27, the author reiterates that
the State party has sought to distort the presentaf recent events and engaged in a misleading
discussion of the Daishowa timber project, so afitert the Committee's attention from
"Canada's knowing and wilful destruction of Lubicswtiety". He recalls that only seven months



after the Committee's request for interim protectioder rule 86, virtually all of the traditional
Lubicon land was leased for commercial purpose®imection with the Daishowa timber
project. The relevant forest management agreernentgply the new pulp mill with trees,
allegedly completely covers the traditional Lubidamting and trapping grounds, which cover
10,000 square kilometres, with the exception of@%are kilometres set aside but never formally
established as a reserve. It is submitted by tHeathat Canada has acted in violation of the
Committee's request for interim protection whesoid the timber resources of the 10,000 square
kilometres, allegedly traditionally used by the Bamd never ceded by it, to a Japanese
company. Moreover, Canada is alleged to portrayhglsothe Impact of the Daishowa protect as
minimal; the author points out that current produciplans would call for the cutting of 4

million trees annually, and that plans to doubke¢hvisaged annual production of 340,000
metric tons of pulp in three years have recentgnb@nnounced. This economic activity, if
proceeding unabated, would, in the author's opjrgontinue to destroy the traditional lifeground
of the Lubicon community. He submits that the thett the 95 square miles set aside under the
October 1988 agreement are relatively intact wbadrelevant, since the game on which the
Band members have traditionally depended for thadtihood has already been driven out of the
entire 10,000 square kilometres area.

27.5 Finally, the author submits that the Statéyfsacreation of the "Woodland Cree Band",
through which it is allegedly attempting to "falaie” a competing claim to traditional Lubicon
lands, places the State party in further violatioharticles 1, 26 and 27 of the Covenant. In this
context, the author claims that the Woodland Craed8s:

"a group of disparate Individuals drawn togetheQayada from a dozen different communities
scattered across Alberta and British Columbia, Wwaee no history as an organized aboriginal
society and no relation as a group to the tradafioerritory of the Lubicon Lake Band [and that
it] is Canada's most recent effort to underminettaditional Lubicon society and to subvert
Lubicon land rights."”

The author adds that the federal Government hgsostgal the Woodland Cree Band both
financially and legally, recognizing it "with unpredented dispatch”, thereby bypassing more
than 70 other groups, including six different homogus Cree communities in northern Alberta
that had been awaiting recognition as bands for 60eg/ears. Some of the alleged members of
the "Woodland Cree" band are said to come fromethresy communities. The author refers to
section 17 of the Indian Act, which gives the Caaadndian Affairs Minister the power to
constitute bands and to determine that "such podfdhe reserve land and funds of the existing
Band as the Minister determines” may be earmartethé benefit of the new band. It is
submitted by the author that the powers conferreteusection 17 of the Indian Act are
"extraordinary and unconstitutional" and that thaye been invoked "in order to create [the]
'Woodland Cree Band' and to dispossess the Lulhiaka Band of its traditional territory and
culture". Furthermore, while the State party clatiregt the Woodland Cree Band represents some
350 individuals, the author alleges that the newdBaas steadfastly refused to release the names
of its members, so that its claims might be vedifide states that the federal Government has
recognized that the Woodland Cree Band members ceenpnly 110 individuals.

27.6 The author concludes that the State partypéas unable to refute his allegations of
violations of articles 2, 6, paragraph 1, 7, 14ageaph 1, 17, 18, paragraph 1, 23, paragraph 1,



26 and 27, as set out in his submissions of 12aigri988 and 30 May 1989, and requests the
Committee to find against the State party in respéthese articles. In respect of an alleged
violation of article 1, he points out that while Inas, as the representative of the Band, signed all
the submissions to the Committee, he merely adtssicapacity as a duly elected representative
of the Band and not on his own behalf. In this eghthe notes that while article 2 of the
Optional Protocol provides for the submission @imis to the Committee by individuals, article |
of the Covenant guarantees "all peoples ... thd ofself-determination”. He adds that "if the
Committee determines that an individual submitangaim on behalf of a group, in compliance
with the provisions of article 2 of the OptionabRycol, may not state a case on behalf of that
group under article | of the Covenant, the Comraittéfectively has determined that the rights
enumerated in article 1 of the Covenant are naireefible”. The author further adds that it
"clearly could not be the intent of the Committeedach such a result" and that "therefore, the
Band respectfully submits that as a people, reptedeby their duly elected leader, Chief
Bernard Ominayak, the Lubicon Lake Band has beerwittim of violations by the federal
Government of Canada of the Band's rights as eratetein article | of the Covenant on Civil
and Political Rights".

28.1 In a final submission dated 8 November 1988 State party recalls that in any assessment
of the judicial proceedings in the case of the tohiLake Band, the State party's constitutional
division of powers between the federal and prodhgovernments and the respective
jurisdiction of the courts has to be borne in mithere provincially owned lands are claimed,
as in the case of the Lubicons, the Supreme Cé@anada has held that claims must be filed in
the provincial courts against provincial governnseifihe Supreme Court's ruling clearly defines,
the State party submits, the proper judicial fofemthe Band's claim to aboriginal land rights.
The State party emphasizes that the failure oBrad's representatives to initiate proceedings in
the competent courts does not imply that Canadvarnts are either unable or unwilling to
guarantee a fair hearing in the case.

28.2 Regarding the distinction between aborigirgiits and treaty rights, the State party explains
that under Canadian constitutional law, aborigirgtits may be superseded by treaty rights.
Whenever this occurs, Indian bands may claim benefider the superseding treaties. The State
party acknowledges that the Lubicon Lake Band haaid claim to benefits under Treaty 8,
which was entered into with the Cree and otherdnslin the Province of Alberta in 1899. Rights
under Treaty 8 formed the basis of the offers nigdne Canadian and Albertan governments to
the Band. The land offered by the provincial goveent under the October 1988 agreement is
related to these Treaty provisions. On the othadhthe 10,000 square kilometres area referred
to by the Band in its submissions relate to itsrjmal claims, which have not been recognized
by the federal Government. The Band's complaintiabib exploration and exploitation and
impending timber development, refers to activineshis wider territory of' 10,000 square
kilometres - not on lands that were identified irogosed settlements between the Band and the
federal and provincial government.

28.3 The State party refutes the Band's claimithatapping and hunting lifestyle has been
irretrievably destroyed and points out that in areavered by timber leases the forest, generally,
remains intact and sustains an animal populatifficgnt to satisfy those members of the
Lubicon Lake Band who wish to engage in traditicaativities. It adds that disturbances of the



forest ecosystems usually result in an increaskeopopulation of larger mammals, as they
increase food availability in open areas.

28.4 Lastly, the State party reaffirms the voluptaature of the establishment of the Woodland
Cree Band. It points out that a minority of thogshing to join the Woodland Cree Band were at
one point in time full members of the Lubicon Lakand. Some of them, the State party points
out, have since left the Band voluntarily, whileab30 of the members were expelled recently
by decision of the Lubicon Lake Band. It is subadtthat members of the Woodland Cree Band
petitioned the federal Government, much in the samneas members of the Lubicon Lake Band
did prior to the Band's recognition in the 1930lse hew Band was recognized because, in the
State party's view, some of its members have latidleaments pursuant to Treaty 8 which they
wish to assert. The State party adds that it reeedrthe Woodland Cree Band, at the express
request of those who sought recognition, so theit ttesire to form a community could be
realized, and that the Woodland Cree Band hasaughg any land portions also claimed by the
Lubicons.

Summary of the submissions

29.1 At the outset, the author's claim, althoudhagainst a complex background, concerned
basically the alleged denial of the right of sedtetrmination and the right of the members of the
Lubicon Lake Band to dispose freely of their natwealth and resources. It was claimed that,
although the Government of Canada, through them@ict of 1970 and Treaty 8 of 1899, had
recognized the right of the Lubicon Lake Band totowue its traditional way of life, its land
(approximately 10,000 square kilometres) had beenogriated for commercial interest (oil and
gas exploration) and destroyed, thus deprivind_titgcon Lake Band of its means of subsistence
and enjoyment of the right of self-determinatidrwas claimed that the rapid destruction of the
Band's economic base and aboriginal way of lifedleehdy caused irreparable injury. It was
further claimed that the Government of Canada leditherately used the domestic political and
legal processes to thwart and delay all the Baaftbsts to seek redress, so that the industrial
development in the area, accompanied by the déstnuaf the environmental and economic

base of the Band, would make it impossible forBaead to survive as a people. The author has
stated that the Lubicon Lake Band is not seekiomfthe Committee a territorial rights decision,
but only that the Committee assist it in attemptmgonvince the Government of Canada: (a)
that the Band's existence is seriously threateguedl(b) that Canada is responsible for the current
state of affairs.

29.2 From the outset, the State party has denedllbgations that the existence of the Lubicon
Lake Band has been threatened and has maintaiaedatfitinued resource development would
not cause irreparable injury to the traditional vedyife of the Band. It submitted that the Band's
claim to certain lands in northern Alberta was drd complex situation that involved a number
of competing claims from several other native comitations in the area, that effective redress
in respect of the Band's claims was still availabteh through the courts and through
negotiations, that the Government had made anaiagrayment to the Band of $C 1.5 million
to cover legal costs and that, at any rate, artiadé the Covenant, concerning the rights of
people, could not be invoked under the Optionatdea, which provides for the consideration
of alleged violations of individual rights, but naallective rights conferred upon peoples.



29.3 This was the state of affairs when the Conemittecided in July 1987 that the
communication was admissible "in so far as it nage issues under article 27 or other articles
of the Covenant”. In view of the seriousness ofatihor's allegations that the Lubicon Lake
Band was at the verge of extinction, the Commitéggiested the State party, under rule 86 of the
rules of procedure "to take interim measures ofgmtmon to avoid irreparable damage to [the
author of the communication] and other membersefLiubicon Lake Band".

29.4 Insisting that no irreparable damage to taditional way of life of the Lubicon Lake Band
had occurred and that there was no imminent tlofestich harm, and further that both a trial on
the merits of the Band's claims and the negotigtimeess constitute effective and viable
alternatives to the interim relief which the Baratihunsuccessfully sought in the courts, the State
party, in October 1987, requested the Committedeurule 93, paragraph 4, of the rules of
procedure, to review its decision on admissibilityso far as it concerns the requirement of
exhaustion of domestic remedies. The State patgstd in this connection that delays in the
judicial proceedings initiated by the Band wergédy attributable to the Band's own inaction.
The State party further explained its long-standgiolicy to seek the resolutions of valid,
outstanding land claims by Indian bands througlotiatjons.

29.5 Since October 1987, the parties have madendbeof submissions, refuting each other's
statements as factually misleading or wrong. Ttie@thas accused the State party of creating a
situation that has directly or indirectly led t@tteath of many Band members and is threatening
the lives of all other members of the Lubicon comity that miscarriages and stillbirths have
skyrocketed and abnormal births have risen frora t@near 100 per cent, all in violation of
article 6 of the Covenant; that the devastationught on the community constitutes cruel,
inhuman and degrading treatment in violation athet7; that the bias of the Canadian courts has
frustrated the Band's efforts to protect its lasanmunity and livelihood, and that several of the
judges have had clear economic and personal tigetparties opposing the Band in the court
actions, all in violation of articles 14, paragraphand 26; that the State party has permitted the
destruction of the families and homes of the Bawednimers in violation of articles 17 and 23,
paragraph 1; that the Band members have been 'tlaiflibe physical realm to which their
religion attaches" in violation of article 18, pgraph 1; and that all of the above also constitutes
violations of article 2, paragraphs 1 to 3, of @@venant.

29.6 The State party has categorically rejectecbmye allegations as unfounded and
unsubstantiated and as constituting an abuse oighieof submission. It submits that serious
and genuine efforts continued in early 1988 to gegapresentatives of the Lubicon Lake Band
in negotiations in respect of the Band's claimssenhefforts, which included an interim offer to
set aside 25.4 square miles as reserve land fd@dahd, without prejudice to negotiations or any
court actions, failed. According to the author,lalt the 25.4 square miles of the Band's
traditional lands had been leased out, in defiaicke Committee's request for interim measures
of protection, in conjunction with a pulp mill telzonstructed by the Daishowa Canada
Company Ltd. near Peace River, Alberta, and treDishowa project frustrated any hopes of
the continuation of some traditional activity byriBlamembers.

29.7 Accepting its obligation to provide the Lulicilbake Band with reserve land under Treaty 8,
and after further unsuccessful discussions, thefaé&Government, in May 1988, initiated legal
proceedings against the Province of Alberta and.thecon Lake Band, in an effort to provide a



common jurisdiction and thus to enable it to mesetawful obligations to the Band under Treaty
8. In the author's opinion, however, this initiatiwas designated for the sole purpose of delaying
indefinitely the resolution of the Lublcon landuss and, on 6 October 1988 (30 September,
according to the State party), the Lubicon Lake®asserted jurisdiction over its territory and
declared that it had ceased to recognlze the jatisd of the Canadian courts. The author further
accused the State party of "practicing deceit énrtiedia and dismissing advisors who
recommend any resolution favourable to the Lubigeople".

29.8 Followlng an agreement between the provirggakrnment of Alberta and the Lobicon
Lake Band in November 1988 to set aside 95 squdes wf land for a reserve, negotiations
started between the federal Government and the Barlde modalities of the land transfer and
related issues. According to the State party, amwsehad been reached on the majority of
issues, including Band membership, size of therveseommunity construction and delivery of
programmes and services, but not on cash compensathen the Baud withdrew from the
negotiations on 24 January 1989. The formal offesgnted at that time by the federal
Government amounted to approximately $C 45 miliobenefits and programmes, in addition
to the 95 square mile reserve.

29.9 The author, on the other hand, states thatlibee information from the State party is not
only misleading but virtually entirely untrue aridat there had been no serious attempt by the
Government to reach a settlement. He describeGternment's offer as an exercise in public
relations, "which committed the Federal Governntentirtually nothing”, and states that no
agreement or consensus had been reached on aayT$guauthor further accused the State
party of sending agents into communities surroumgttie traditional Lubicon territory to induce
other natives to make competing claims for tradaid_ubicon land.

29.10 The State party rejects the allegation thatgotiated in bad faith or engaged in improper
behaviour to the detriment of the interests oflthbicon Lake Band. It concedes that the
Lubicon Lake Band has suffered a historical ingquatit maintains that its formal offer would, if
accepted, enable the Band to maintain its cultoetrol its way of life and achieve economic
self-sufficiency and, thus, constitute an effectiemedy. On the basis of a total of 500 Band
members, the package worth $C 45 million would amié@ almost $C 500,000 for each family
of five. It states that a number of the Band's deasaincluding an indoor ice arena or a
swimming pool, had been refused. The major remgipoint of contention, the State party
submits, is a request for $C 167 million in com@ias for economic and other losses allegedly
suffered. That claim, it submits, could be pursirethe courts, irrespective of the acceptance of
the formal offer. It reiterates that its offer teetBand stands.

29.11 Further submissions from both parties hanter alia, dealt with the impact of the
Daishowa pulp mill on the traditional way of lifé the Lubicon Lake Band. While the author
states that the impact would be devastating, thee $arty maintains that it would have no
serious adverse consequences, pointing out thatulpemill, located about 80 kilometres away
from the land set aside for the reserve, is ndtiwithe Band's claimed traditional territory and
that the area to be cut annually, outside the megoeserve, involves less than 1 per cent of the
area specified in the forest management agreement.



30. The Human Rights Committee has consideredrdsept communication in the light of the
information made available by the parties, as mredifor in articles 5, paragraph 1, of the
Optional Protocol. In so doing, the Committee obesithat the persistent disagreement between
the parties as to what constitutes the factuahggtbr the dispute at issue has made the
consideration of the claims on the merits mosidalift.

Request for a review of the decision on admissjbili

31.1 The Committee has seriously considered the $taty's request that it review its decision
declaring the communication admissible under thea@gal Protocol "in so far as it may raise
issues under article 27 or other articles of thegdant". In the light of the information now
before it, the Committee notes that the State geatyargued convincingly that, by actively
pursuing matters before the appropriate courtgydewhich appeared to be unreasonably
prolonged, could have been reduced by the Lubi@keBand. At issue, however, is the
guestion of whether the road of litigation would/éaepresented an effective method of saving
or restoring the traditional or cultural livelihooflithe Lubicon Lake Band, which, at the material
time, was allegedly at the brink of collapse. Thernittee is not persuaded that that would have
constituted an effective remedy within the mearohgrticle 5, paragraph 2 (b), of the Optional
Protocol. In the circumstances, the Committee ughits earlier decision on admissibility.

31.2 At this stage, the Committee must also steteit does not agree with the State party's
contention that it was remiss in not spelling @authe time of declaring the communication
admissible, which of the author's allegations desgtconsideration on the merits. Although
somewhat confusing at times, the author's claime baen set out sufficiently clearly as to
permit both the State party and the Committeeyiin,tto address the issues on the merits.

Articles of the Covenant alleged to have been teola

32.1 The question has arisen of whether any claideuarticle 1 of the Covenant remains, the
Committee's decision on admissibility notwithstamgdiWhile all peoples have the right of self-
determination and the right freely to determinertpelitical status, pursue their economic, social
and cultural development and dispose of their m&tuealth and resources, as stipulated in article
1 of the Covenant, the question whether the Lublcdde Band constitutes a "people” is not an
issue for the Committee to address under the Ogltidrotocol to the Covenant. The Optional
Protocol provides a procedure under which indivisiean claim that their individual rights have
been violated. These rights are set out in padfithe Covenant, articles 6 to 27, inclusive.

There is, however, no objection to a group of iidirals, who claim to be similarly affected,
collectively to submit a communication about allédpeeaches of their rights.

32.2 Although initially couched in terms of allegeaches of the provisions of article 1 of the
Covenant, there is no doubt that many of the clgiresented raise issues under article 27. The
Committee recognizes that the rights protectedrbigl@ 27, include the right of persons, in
community with others, to engage in economic arg$activities which are part of the culture
of the community to which they belong. Sweepingggitions concerning extremely serious
breaches of other articles of the Covenant (647péara. 1, and 26), made after the
communication was declared admissible, have nat babstantiated to the extent that they
would deserve serious consideration. The allegatbmmcerning breaches of articles 17 and 23,



paragraph 1, are similarly of a sweeping naturevaitichot be taken into account except in so far
as they may be considered subsumed under the tablegahich, generally, raise issues under
article 27.

32.3 The most recent allegations that the Staty pas conspired to create an artificial band, the
Woodland Cree Band, said to have competing clantisatlitional Lubicon land, are dismissed
as an abuse of the right of submission within tleaning of article 3 of the Optional Protocol.

Violations and the remedy offered

33. Historical inequities, to which the State padfers, and certain more recent developments
threaten the way of life and culture of the Lubid@ke Band, and constitute a violation of article
27 so long as they continue. The State party pesptsrectify the situation by a remedy that the
Committee deems appropriate within the meaningtafle 2 of the Covenant.

APPENDIX |
Individual opinion: submitted by Mr. Nisuke Andornguant to rule 94, paragraph 3, of the

Committee's rules of procedure, concerning the Citi@@'s views on communication No,
17/1984,

B. Ominayak and the Lubicon Lake Band v. Canada

| do not oppose the adoption of the Human Rights@dtee's views, as they may serve as a
warning against the exploitation of natural researahich might cause irreparable damage to the
environment of the earth that must be preservetutare generations. However, | am not certain
if the situation at issue in the present commuiocathould be viewed as constituting a violation
of the provisions of article 27 of the Covenant.

Article 27 stipulates: "In those States in whichret, religious or linguistic minorities exists,
persons belonging to such minorities shall notdé&et the right, in community with the other
members of their group, to enjoy their own cultdoeprofess and practice their own religion, or
to use their own language". Obviously, personsrggit to the Lubicon Lake Band are not
denied the right to profess and practice their ogigion or to use their own language. At issue
in the present communication is therefore, whetherecent expropriation by the Government
of the Province of Alberta of the Band's land fonanercial interest (e.g. leases for oil and gas
exploration) constitutes a violation of those passaeight "to enjoy their own culture”.

It is not impossible that a certain culture is elgdinked to a particular way of life and that
industrial exploration of natural resources magefthe Band's traditional way of life, including
hunting and fishing. In my opinion, however, thghtito enjoy one's own culture should not be
understood to imply that the Band's traditional wéiife must be preserved intact at all costs.
Past history of mankind bears out that technicaélibgpment has brought about various changes
to existing ways of life and thus affected a cudtaustained thereon. Indeed, outright refusal by a
group in a given society to change its traditiomay of life may hamper the economic
development of the society as a whole. For thisaoed would like to express my reservation to



the categorical statement that recent developnieaws threatened the life of the Lubicon Lake
Band and constitute a violation of article 27.

Nisuke ANDO
APPENDIX I
Individual opinion: submitted by Mr. Bertil Wenneem pursuant to rule 94, paragraph 3, of the

Committee's rules of procedure, concerning the Ciimes views on Communication
NO0.167/1984,

B. Ominayak and the Lubicon Lake Band v. Canada

The communication in its present form essentiadiyaerns the authors' rights to freely dispose of
their natural wealth and resources, and to reladit bwn means of subsistence, such as hunting
and fishing. In its decision of 22 July 1987, thenkin Rights Committee decided that the
communication was admissible in so far as it cdidlde raised issues under article 27 or other
articles of the Covenant. With respect to provisiother than article 27 the authors' allegations
have remained, however, of such a sweeping natatétte Committee has not been able to take
them into account except in so far as they mayubsismed under the claims which, generally,
raise issues under article 27. That is the basisyonhdividual opinion.

Since the Committee adopted its decision on admigj discussions seeking a resolution of the
matter have taken place between the Federal Goestnthe Province of Alberta and the
authors. As no progress was made towards a setitethe Federal Government initiated legal
proceedings against the Province of Alberta and.thecon Lake Band on 17 May 1988, in
order to enable Canada to meet its legal obligatiasta-vis the authors under Treaty 8. The
Statement of Claim, initiating the legal actiorelse from the Court of the Queen's Bench of
Alberta (a) a declaration that the Lubicon Lake @&nentitled to a reserve and (b) a
determination of the size of that reserve.

On 9 June 1988, the Lubicon Lake Band filed a &tate of Defence and Counterclaim. In this
connection, the State party has submitted thasthe forming the basis of the domestic dispute
as well as the basis of the communication befaeeHihman Rights Committee concerns the
extent of the territory to be set aside as a resend related issues. It is not altogether cler t

all issues which may be raised under article 2lhefCovenant are issues to be considered by the
Court of Queen's Bench of Alberta in the case gétiding before it. At the same time, it does
appear that issues under article 27 of the Coveararninextricably linked with the extent of the
territory to be set aside as a reserve, and questatated to those issues.

The rationale behind the general rule of intermatidaw that domestic remedies should be
exhausted before a claim is submitted to an instahmternational investigation or settlement is
primarily to give a respondent State an opportutatsedress, by its own means within the
framework of its domestic legal system, the wroaldgsged to have been suffered by the
individual. In my opinion, this rationale impligsdt, in a-case such as the present one, an
international instance shall not examine a mattedpg before a court of the respondent State.
To my mind, it is not compatible with internatiotalv that an international instance consider



issues which, concurrently, are pending beforetimmal court. An instance of international

investigation or settlement must, in my opinioriram from considering any issue pending

before a national court until such time as the endtas been adjudicated upon by the national

courts. As that is not the case here, I find thmmainication inadmissible at this point in time.
Bertil WENNERGREN

Notes
a/ Communication No. 203/1986, final views adopiadt November 1988, para. 11.3.
b/ Communication No. 24/1977, final views adopted36 July 1981.

* Individual opinions submitted by Mr. Nisuke Andnd Mr. Bertil Wennergren, respectively,
are appended.



