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MEMORANDUM OF DECISION
ORMA R. SMITH, District Judge.

The action sub judice is before the court afteeigiht-day nonjury trial for decision on the
merits. The court has received and given consider#éd the post-trial memoranda and proposed
findings of fact and conclusions of law submittedtte parties as well as all pretrial
submissions. Based upon the pleadings, the eviderbéits and memoranda and proposed
findings of fact and the conclusions of law subedtby the parties, this Memorandum of
Decision is released and contains the findinggaof &nd conclusions of law for which provision
is made in Rule 52(a), Fed.R.Civ.P.

|. Findings of fact.
A. The Parties.

The plaintiffs named in the complaint, as amendeekeinafter "complaint”) are: James W.
Loewen and Charles Sallis, the editors and twdefeight co-authors dflississippi: Conflict

and Changea ninth grade textbook in Mississippi History; Memgneur Paul V. Canonici,
Director of Educational Services of the Dioces@&lafchez-Jackson, and, as such, the chief
administrative officer of Roman Catholic paroctgahools within the diocese, which schools are
alleged to be qualified to participate in the Mssgppi free textbook program; Father Luke
Mikschl, Principal of the Holy Child Jesus Elemagtand High School, Canton, Mississippi, a
Roman Catholic parochial school; Sister Maureetiviau, a teacher of Mississippi History at



Holy Child Jesus School; Gregory C. Coleman, Stegbelloyd, Theon E. Lloyd, and Hailicia
D. Lloyd, black students enrolled in grades nimes, five, and kindergarten, respectively, at
Holy Child Jesus School, who join in this actiorotigh their mother and next friend, Mrs.
Alease C. Lloyd; Jacquelyn Ann Chinn, Marie Ther€sann, and Madelin Chinn, black students
enrolled in grades nine, eight, and four, respettiat the Holy Child Jesus Elementary School,
who join in this action through their mother andtigend, Mrs. Mamie Chinn; the County
Board of Education of Jefferson County, Mississippgether with its president and individual
members; the Superintendent and Assistant Supedeitd of Education of the Jefferson County,
Mississippi School District, a Mississippi publich®ol district; Willie R. Harding and Hennie B.
Taylor, teachers of Mississippi History and relasedjects in the Jefferson County School
District; Nancy Humphrey and Tara Humphrey, blaitidents enrolled in grades nine and eight,
respectively, in the Jefferson County School Dastrvho join in this action through their father
and mother and next friends, Charles and Dorothmptuey; and Catherine Gilmer Gray, a
white student enrolled in grade eight at the Sdr&éw Episcopal Day School, Jackson,
Mississippi, who joins in this action through hattfer and next friend, the Right Reverend
Duncan M. Gray, Jr.

The defendants named in the complaint are Johnigseed, Howard Riales, Ben Burney,

Evelyn Wilder, Mary Kyle, Virginia McElhaney, andies Wash, individually and in their
official capacities and collectively as the full mieership of the "rating committee" appointed by
Mississippi's Governor 1142*1142 and State Supemthent of Education to appraise, and, in the
exercise of their judgment, recommend textbooksrsiied by publishers for use in a required
high school course of study, Mississippi History paovided by § 37-43-21 of the Mississippi
Code of 1972, Annotated; the Mississippi State beak Purchasing Board, its members The
Governor of the State of Mississippi, the Superident of Education of the State of Mississippi,
Larry Tynes, L. L. Morrison, Sr., and Jean McCauld its Executive Secretary, W. A.

Matthews, in their individual and official capaeti!

B. Nature of Action.

This suit arises from the actions of the "ratingocaittee” defendants in refusing to recommend
for adoption as a textbook in the course of MiggEHistory, the boolMississippi: Conflict

and Changesdited by the plaintiffs, Dr. Loewen and Dr. Sgllivho are also two of the authors

of the book, and in recommending for adopting i ¢burse of Mississippi History the book
Your Mississippiby Dr. John K. Bettersworth. Plaintiffs claim ttsatid actions of the "rating
committee" defendants, and of the Mississippi Staebook Purchasing Board, and its
members, in ratifying the actions of the "ratingreoittee” defendants, deprived them of their
rights guaranteed and secured by the First, Thnttteend Fourteenth Amendments to the
Constitution of the United States, 42 U.S.C. § 188d § 1983. Jurisdiction is vested in this court
pursuant to 28 U.S.C. § 1343(3) and (4).

C. The Nature of Relief Sought.

Plaintiffs request the court to grant the followiajjef:



(1) An order enjoining defendants to forthwith prdgate and implement procedures, consistent
with due process, for hearings on textbooks suknthith state authorities for adoption;

(2) An order enjoining defendants from limiting thebmission and appraisal of textbooks to
intervals longer than one year;

(3) An order enjoining defendants to forthwith apye for use in eligible schools of the state, at
state expense, the textbaddlssissippi: Conflict and Change

(4) An order enjoining defendants from engagingaficies or practices which discriminate
against textbooks containing perspectives on hisitbodds with those traditionally acceptable in
Mississippi;

(5) A judgment declaring § 37-43-21 of the MisgigsiCode of 1972 unconstitutiorfal:

(6) An injunction enjoining defendants from denyeggproval to any submitted textbook which
meets minimum standards of scholarship, satisfieddmental and reasonable curriculum
requirements and which obtains the endorsementaxfed school district board of education and
its rating committe&¥

(7) An order awarding plaintiffs costs and reasémalttorneys' fees;

(8) An order granting such additional or alternatrelief as the court deems just and equitable.

D. The Applicable State Law.

The pertinent laws of the State of Mississippi gaugy the process of recommending and
adopting books for use as textbooks in the eligsol@ools of the State of Mississippi 1143*1143
are found in Chapter 43, Title 37 (88 37-43-1,es}. sMississippi Code of 1972, Annotated. This
chapter is entitled "Textbooks". The sections perit to the action sub judice are set forth
verbatim in Appendix "A" to this Memorandum.

E. The Evidence.

In the fall of 1974, the Mississippi State Textbdtkchasing Board, pursuant to rules and
regulations adopted by it based on the authorikygdged to it by § 37-43-19, caused notices to
be sent to the representatives of publishers adyisiat qualified publishers might submit
proposals for the sale of books for use as texthaokvarious courses of study, including the
subject of Mississippi History, to be taught at tiveth grade level. In response to the Board's
notice, the following books were submitted by psidirs for rating and adopting as textbooks in
the course of Mississippi History: Steck-Vaughn @amy submitted the bookour Mississippi

by Dr. John K. Bettersworth; and Pantheon Bool3ivasion of Random House, submitted
Mississippi: Conflict and Changedited by the plaintiffs, Dr. James W. Loewen 8mdCharles
Sallis.



As mandated by the provisions of § 37-43-21 ofith&sissippi Code, and in accord with the
practices and procedures of the Board, these twkdwwere submitted to a rating committee for
appraisal and recommendation. In accordance wélstdtute, the Governor of the State of
Mississippi, then Honorable William L. Waller, atite Superintendent of Education of the State
of Mississippi, then Dr. Garvin L. Johnston, appethas members of said rating committee the
defendants Burney, Kyle, McElhaney, Riales, Turages Wash, and Wilder. Based on its
statutory authority to promulgate rules and regoitett relating to the rating and adoption of
textbooks, the State Textbook Purchasing Boardestablished certain criteria for use by rating
committees in rating proposed textbooks in MispjgisHistory. These criteria were furnished by
the Board to the defendant members of the ratingnaittee and consisted of (1) the Board's
memorandum to rating committee members, Ex., R)ahe Board's pamphlet, "Suggested
Criteria for Textbook Selection," Ex., P-7; and (8¢ State curriculum for Mississippi History
contained in Mississippi School Bulletin, "Sociat&es in the Junior High School,” (April,
1967), Ex., P-8.

The defendant rating committee members in due eappraised and rated the two books
submitted to them in the course of Mississippi étigt The ratings given by each defendant on
each book are as follows:

Benjamin B. Burney, Jr., gave the textbotbur Mississippa rating of "2", and the textbook
Mississippi: Conflict and Changerating of "1".

Mary Kyle gave the textbooKour Mississippa rating of "2", and the textbodHississippi:
Conflict and Changéno rating."

Virginia Wilkins McElhaney gave the textbodour Mississippa rating of "1", and the textbook
Mississippi: Conflict and Chand®&o rating.”

Howard E. Riales gave the textbodkur Mississippa rating of "1", and the textbook
Mississippi: Conflict and Chand®&o rating.”

John Marion Turnipseed gave the textbd@ur Mississippa rating of "1", and the textbook
Mississippi: Conflict and Chand®&o rating.”

James E. Wash gave the textbd@ur Mississippa rating of "1", and the textbodkississippi:
Conflict and Changa rating of "2".

Evelyn Harvey Wilder gave the textbo¥kur Mississippa rating of "1", and the textbook
Mississippi: Conflict and Chand®&o rating."

The defendant rating committee members Kyle, Mci#lyaRiales, Turnipseed, and Wilder are
members of the White race; the defendant ratingeittee members Burney and Wash are
Negroes.

The rating committee members returned their appisasf the two books to the 1144*1144
Office of the State Textbook Purchasing Board. Bseaof the procedures established by § 37-



43-21 of the Mississippi Code, the State TextbooicFasing Board had no authority to adopt
the bookMississippi: Conflict and Changer use as a textbook in the course of Mississippi
History. Said § 37-43-21 provides, in pertinenttpmat "in no case shall the board adopt any
book not recommended by the rating committeesd $&87-43-21 also stipulates "no book shall
be recommended which does not receive a majoriy @bthe members of each committee.”
Only two of the seven members of the rating coneejttlefendants Burney and Wash, gave a
rating toMississippi: Conflict and Changa rating by a minimum of four of said rating
committee members was necessary to recommend @akdd the State Textbook Purchasing
Board for adoption.

The bookYour Mississippreceived a rating from all seven members of thiegacommittee and
was eligible to be adopted by the State TextbookHhasing Board as a textbook in the course of
Mississippi History. The State Textbook Purchadiogrd did adop¥our Mississippfor use as

a Mississippi History textbook for a period of fogars, to be extended for an additional two
years.

The procedures followed by the Mississippi Statetb@ok Purchasing Board and the members
of the rating committee during the adoption prosgsee those generally followed in accordance
with the applicable statutes of the State of M&pjs and the rules and regulations of the
Textbook Purchasing Board. For the purpose of eNg and rating books for adoption as
textbooks for the 1974 textbook adoption proceeslitige defendant members of the rating
committee were appointed, according to statutehbyGovernor of Mississippi and the
Superintendent of Education of the State of MiggEsfor the general area of the curriculum
designated as "Social Studies, Career, Humaniti®s, There were 10 courses of study
embraced within this area of the curriculum, inahgothe course of Mississippi History to be
taught at the ninth grade level. There were 10&&sobmitted by publishers for adoption in this
area of the curriculum, which were evaluated amedrdy the defendant members of the rating
committee.

After receiving notice of their appointment as mensbof the rating committee, the rating
committee members were requested by the TextborihBsing Board to attend, and did attend,
a meeting held in the auditorium of the WoolfollatetOffice Building in Jackson, Mississippi,
on August 28, 1974. Members of all rating commsgtappointed for the 1974 adoption
proceedings were present at this meeting, as weleGovernor, the Superintendent of
Education, officials of the Textbook Purchasing Band certified publisher's representatives.
At this meeting, the defendant members of the gatommittee received copies of a number of
documents, including thBuggested CriteriéEx., P-7), "Mississippi Textbook Adoption," (Ex.,
D-13), summary evaluation forms for each book teteasidered for adoption, and a list of all
certified publisher's representatives who wereothlg persons authorized to present books to the
rating committee members during the rating process.

Under the schedule established by the Textbookifasieg Board, the rating committee reports,
otherwise known as the "ballots," and the accompgngummary evaluation forms were due to
be received at the Office of the Textbook Purchg8ioard from the rating committee members
no later than October 23, 1974. During the intesgtween the meeting of August 28 and the
deadline of October 23, the rating committee mesbeceived copies of the books to be
evaluated and rated, either through the mail gpdrgonal delivery from a publisher's



representative. At various times during this inteperiod while the work of the rating committee
members was being accomplished, publisher's repegses were making appointments with,
and presentations to, the individual members ofatiag committee for the purposes of relating
pertinent facts about the book being presentecbdadswering any questions about the book
which the rating 1145*1145 committee member mighteh During this period, the rating
committee members rated and reviewed the books wodeideration for adoption, including
Mississippi: Conflict and Change.

Approximately two weeks prior to the October 23dlaee for receipt of the "ballots" and
summary evaluation forms, the Office of the TextbBarchasing Board mailed to each member
of the rating committee a "ballot" for each coup$study for which books were to be rated and
recommended for adoption, along with a Memorandtimsiructions for rating books (Ex., P-

6). In evaluating and rating the books for adoptionluding the books submitted for the course
of Mississippi History, the members of the ratimmgrenittee were guided by the documents
previously mentioned furnished them by the TextbBakchasing Board, especially the
Suggested Criteria for Textbook Selectjgn., P-7). The members of the rating committee
completed their work, filled out their rating conttae report and summary evaluation forms, and
mailed them to the Textbook Purchasing Board ikslac, Mississippi, for arrival on or before
October 23, 1974. The staff of the Textbook PuricigaBoard tabulated the results of the
"ballots" mailed in by the rating committee membarsd the Mississippi State Textbook
Purchasing Board held a meeting on November 4, ,1&¥d adopted the recommendations of the
rating committee by placing on the adopted listther course of Mississippi History the book
Your Mississippby Dr. John K. Bettersworth. The Textbook Purchg®oard was precluded by
provisions of state law from considerilNgssissippi: Conflict and Chander adoption, because
that book failed to receive a recommendation fromagority of the rating committee members.

One salient fact should be noted with regard tadtiag process as to the books submitted for
consideration in the course of Mississippi Histdtgch rating committee member was visited by
a representative from Steck-Vaughn Company, pudliehYour Mississippifor the purpose of
presenting that book. This publisher's represergatiade a positive presentation of that book,
and answered questions that the members of thgyredimmittee had about it. The Steck-
Vaughn representative left with each rating comemrithember, in manuscript form, a copy of a
Teacher's Edition to accompawgur MississippiThe Teacher's Edition which accompanies
Your Mississippivas introduced into evidence in printed form by tlefendants in this case (Ex.,
D-17). The Teacher's Edition ¥bur Mississippis the same as the edition for use by students,
except that the first 60 pages contain materiaiddhe teacher in teaching the course. The
representative from Pantheon Books, a Divisionafid®m House, also visited each member of
the rating committee. This representative did nakena positive presentation of the book
Mississippi: Conflict and Changeéle stated to the rating committee members, MrE&EINEney,
Miss Kyle, Mrs. Kennington, and Mr. Turnipseed thatTeacher's Edition would be available to
accompanyississippi: Conflict and Changele stated to the rating committee member, Mr.
Riales, that a Teacher's Edition was not then ptBsavailable, but would be available in the
future.

The plaintiffs, Dr. James Loewen and Dr. CharldfisSgestified at the trial that a Teacher's
Edition of Mississippi: Conflict and Changeas available in manuscript form during the 1974



adoption period, but that it was not furnishedh®e publisher's representative who presented that
book to the rating committee members.

The statutes of the State of Mississippi, the ralas$ regulations of the Textbook Purchasing
Board, and the testimony of Mr. W. A. Matthews, Eixtave Secretary of the Mississippi State
Textbook Purchasing Board, make it clear that thlg parties to a textbook adoption proceeding
in Mississippi are: (1) the members of the varimtgrg committees; (2) the certified publisher's
representatives, who are the only persons autlibtizenake presentations of books to members
of the rating committee; and (3) the Mississip@it&iTextbook Purchasing Board, the members
thereof, its executive secretary, and staff.

1146*1146 Thesuggested Criteria for Textbook Selectigx., P-7), which guided the members
of the rating committee in their work, containsdeheral criteria and five specific criteria.
Criterion No. 5 of the specific criteria statesttbach book proposed for adoption should be
accompanied by a teacher's edition, one copy farbeshed free for each 25 copies to be used
by the students. Criterion No. 6 of the generdkoa provides that each text should either
contain appropriate suggestions for teachers acbempanied by a separate teacher's manual.

As has been noted, the two black members of tigrabmmittee, Burney and Wash, rated and
recommended the Loewen and Sallis t&kigsissippi: Conflict and Changd974). The five
white members of the committee, Kyle, McElhanewl&S, Turnipseed and Wilder, rated and
recommended the Bettersworth texaur Mississipp{1975) but failed to recommend the
Loewen and Sallis texmlississippi: Conflict and Chang&he Textbook Purchasing Board had
the statutory power to reject the recommendatidriseorating committee and call for further
recommendations, but was not empowered to adoptadbeen and Sallis texilississippi:
Conflict and Changé1974) because the book had not been recommerydibe bating
committee.

Each rating board member was charged with the afutyaking known to the purchasing board
the basis of his or her acceptance or rejectiantektbook. The five members of the board who
rejected the Loewen and Sallis teMississippi: Conflict and Changbad an obligation to state
in writing his or her reasons for the rejection.

The Textbook Purchasing Board furnished each raiimymittee member with a Summary
Evaluation Form to be completed on each textbobkmstted and to be returned to the board
with the completed ballot representing such mersherte.

The ballot and the summary evaluation formsroar MississippandMississippi: Conflict and
Changeby committeeman John M. Turnipseed, were introducesvidence as Plaintiffs’ Exhibit
14. A copy of this exhibit is attached as Apperiand made a part of this Memorandum by
reference.

Each committee member was required to submit siddauments.
Mr. Turnipseed's reason, as reflected by the summaluation form, for rejectinlylississippi:

Conflict and Change&vas "It is my professional opinion that this baskunsuitable' for
classroom use, therefore, | cannot recommendahjynmanner”.



Mr. Turnipseed's evaluation of the Bettersworthkb®@our Mississippiywas "average".

Mr. Riales ratedY our Mississippas "high". In regard tdississippi: Conflict and ChangRiales
rejected the book. He identified the content oftibek considered objectionable to him as "page
96-Last Paragraph; page 178-Picture at the botfdiregpage”. In explaining the effect the
objectionable content he assumed to have on thedede stated

This is only two examples of many in the book. Qmmus coverage of isolated incidents of the
mis-treatment (sic) of slaves and blacks by whitadd easily lead the readers to believe that all
slaves and blacks were treated in the same marfeet.that this book is too racially orienated
and does not concentrate sufficiently on the aasasiggested in the criteria.

Ms. Kyle did not give any reason on the summaryuateon form forMississippi: Conflict and
Changefor her rejection of the book.

Ms. Wilder's only comment on her summary evaluataym for Mississippi: Conflict and
Changewas given in responding to the request that stetiky the content considered
objectionable. There she entered on the form "rampdéicable at this grade level".

Stating her reasons for rejectinssissippi: Conflict and Chang®rs. McElhaney, when
requested to describe the effect that the objeghilencontent is assumed to have on the learner,
stated:

1147*1147 1 do not feel that the ideas concentratethis text are expressed in terms of the
junior high student. Perhaps for college level aradure adult. It also does not meet requirement
as a textbook. Readability level too high. | do feal that the overall content presents a true
picture of the history of Miss. in terms of the ggebed course pre-requisite.

At trial, rating committee members advanced otkasons for rejectinilississippi: Conflict and
Change As the trier of the facts, however, the court \8ehe testimony of each member of the
rating committee wherein reasons for rejection vgiaven other than those reflected on the
summary evaluation form, as an after-the-fact jueligim

The court feels that if the reasons given at taaupport the ballots of the five rating committee
members in rejectinilississippi: Conflict and Chang&her than those reflected by the summary
evaluation forms, had been substantial and plagethportant role in the rejection, such reasons
would have been inserted in the summary evaludtions.

One reason for rejectingississippi Conflict and Changegiven at trial was that the publisher did
not furnish each rating member a teacher's ediiemgquired by the rules governing the
submissions of textbooks.

The pretrial order provides:



"(7) Mississippi Conflict and Chang&vas submitted in accordance with all standards —
procedural and technical—established by regulamwomulgated by the State Textbook
Purchasing Board." Pre-Trial Order, p. 4b.

The suggested criteria for Textbook Selection X, p. 6) provides:

"5. Special Instructions: Teacher's manual shoald\ailable free — one for each 25 student
books sold. These will be supplied from the depogitHard back required.”

This criterion does not require submission of @leas edition with the textbook submission.
General Criterion 6 (Ex. P-7, p. 1) provides:

"6. Each text should either contain appropriategesgons for teachers or be accompanied by a
separate teacher's manual."

No notice is given that this requirement is mandativ is stated under the headinguggested
Criteria for Textbook Selection" (emphasis addéx).Loewen testified that a draft teacher's
edition was available at the time of the submissibat the publisher's representative, Mr. Herb
Stanley, told him that he had informed rating cottesi members that a teacher's edition would
be available if the book was adopted. Dr. Loewsn &stified that a teacher's edition in final
form (Ex. P-33) is available now. Mr. Turnipseestifitied that Mr. Stanley told him that a
teacher's edition would be available if the bools wdopted.

Further, General Criterion 6 is phrased in theudisfjive; no teacher's manual is even necessary if
the text contains "appropriate suggestions forttee" The evidence in this case is clear that the
textbook,Mississippi Conflict and Changegontains numerous "appropriate suggestions for
teachers." The book is filled with questions fasd discussions (e. g., pp. 8, 13, 18, 21, 29, 61,
67, etc.), maps and other illustrations, defingiah terms used, special projects, suggestions for
field trips, and, at the end of each chapter, amotated bibliography. The rating committee
members were unanimous in their testimony thaatheude of the publisher's representation in
no way influenced their decision to reject the hook

The court finds that the failure of the publish&Mississippi Conflict and Changéo furnish
each rating committee member with a teacher'scgditi final form, under the existing
circumstances, did not contribute in a substamtay to its rejection.

The defendants introduced evidence questioningdahe ofMississippi Conflict and Change

on several grounds, that is (1) the lack of pr@mephasis in certain subjects; (2) readability and
vocabulary; (3) organization of the text; and (&tyres 1148*1148 and captions. The court finds
that the evidence does not sustain defendantdigogiith regard to any of these issues.

Admittedly there were some errors in the captiausrgto some of the pictures portrayed in the
book. This was admitted by the editors. The eraneseasily correctible and were not such as to
justify the rejection of the book.



The court concludes that the textbddississippi Conflict and Change&vas not rejected for any
justifiable reason. The textbook was submittedacoadance with all standards — procedural
and technical — established by the regulationspanthulgated by the Mississippi State
Textbook Purchasing Board.

The Mississippi Statute, Section 37-43-21 expregsyides that:

"[i]t shall be the duty of said rating committeesappraise the books offered for adoption in each
field in which textbooks are offered for adoptiardaecommend five books for each adoption to
be made by the board and giving reasons for oslzdsiuch recommendations”.

Here the only textbooks in the course of Mississifiptory for grade nine students submitted for
approval to the committee were the Betterswortkbtmok Your Mississippand the Loewen-

Sallis textbookMississippi: Conflict and Chang&et, the majority of the committee
recommended only the one ¥eur Mississippi.

The rating committee's action deprived the MispjssiPublic Grade schools and such private
schools as may qualify for free textbooks, andidaehers and students in those schools, of
having available as a course of study in Missisdigiory the Loewen-Sallis textbook
Mississippi Conflict and Change.

The record reflects that from July 1, 1975 to Jul{t978, the Mississippi State Textbook
Purchasing Board had purchased and loaned toleligilpils in the schools of the state a total of
33,605 of Bettersworth¢our Mississippiand since July 1, 1978 an estimated number of
additional copies of this book have been purchaseddoaned by Mississippi Textbook
Purchasing Board to eligible pupils.

On November 8, 1974, having learned through unaffitiews reports that the constituent rating
committee had rejectddississippi Conflict and ChangeDr. Loewen wrote a letter to defendant
Matthews, Executive Secretary of the Purchasingd@aaquesting information as to the reasons
for the rejection. Mr. Matthews replied on Novemh8&r 1974, expressing surprise in regard to
the letter, stating that all the Textbook Boardfscml communications are made to publishing
companies, and the first publication had been madee publishers on November 4, 1974. Dr.
Loewen was referred to his publishing company tother information.

Dr. Sallis and Miss Jean Middleton attended a mgeif the purchasing board on February 11,
1975 to plead the causeMfssissippi Conflict and ChangeTheir presentation is reflected in
plaintiffs’ exhibit P-35. After the meeting adjoed) Mr. Mathews wrote them a letter in which
he stated,

"Since the Board has no authority to conduct a &tmearing, no power to redirect committees
to re-evaluate their ratings of textbooks, and owgr to receive petitions relating thereto, the
Board is returning all materials submitted by ybtha@ meeting."

The State of Mississippi has foreclosed every agariapproach for plaintiffs and the members
of the class represented by them in the actiorjglibe to a hearing of any kind in which the



merits ofMississippi Conflict and Changean be presented. The matter is forever foreclesed
the decision of the rating committee stands wittemyt avenue of challenge. The authors and
editors of the book and the teachers, parents apiispmaking up the plaintiffs' class have no
way open to them to challenge the rating commgtaetion except by recourse to the courts of
this country for redress of their grievances.

The evidence submitted by plaintiffs sustains tbieling that such was the intention of the state
legislature in the enactment 1149*1149 of the TeakChapter of the Code, Chapter 43, of Title
37, Miss.Code 1972. The Mississippi legislaturesdoat record the legislative history of the
enactment of its laws.

The only recorded evidence of the legislative iht&pable of production are news items carried
in the newspapers contemporaneously with the delileas of the legislative bodies. These
items are trustworthy and can be accepted as ¢@teounts of events occurring in the
legislative halls. Documentary evidence of thisetyyas introduced at trial and convinced the
court that the legislative intent was to creatéasusory procedure which would vest in the hands
of the Governor and Superintendent of EducaticthefState the power to control the destiny of
any textbook offered for adoption by the State Rasing Board. The intended purpose was
accomplished in the caseMississippi Conflict and Change.

The context in which this statutory procedure waated, as evidenced by the newspaper
clippings introduced at trial, clearly reveals atent on the part of the legislature to eliminate
allegedly controversial material from the schoolsticulum, and to insure that only the views of
those in authority would be communicated to sclobdtren. In 1960, for example, when the
present statutory mechanism for the selectiontafigaommittee members was adopted, the
Governor of the state supported the bill with theseds:

Failure of the House to act favorable upon thikwvail, | very much fear, hamper our efforts to
clean up our public school textbooks and give duldeen the instruction material they must
have if they are to be properly informed of the thetn and true American way of life.

Ex. P-61. Earlier legislative history of the passafjthe first free textbook law reveals an even
more adamant intent on the part of the legislatimiiasure that textbook selection reflected the
predominant racial attitudes of the d&ge Ex. P-61. The court finds that the statutory pduce
regarding textbook approval was established satligaGovernor and Superintendent of
Education could control, without responsibilityaddigher authority, the textbooks selected for
use in Mississippi schools, and thereby influet@edchools’ curriculum. This purpose was
insured success by the lack of recourse givendsetladversely affected by a rating committee's
decision.

The court has previously found that the textbbb&sissippi Conflict and Changeyas not

rejected for any justifiable reason. Further analgé the evidence presented reveals that the
rejection of this textbook was motivated and infloed by racial issues. The evidence shows that
Mr. Riales considered the book to be "too raciafignted.” Mrs. McElhaney stated that "the
overall content" of the book did not present "atpicture of the history of Mississippi.” Of
course, these views are only those of two committembers. The other members either did not
elaborate on their reasons for rejection, or gaveeasons at all. The court finds, however, that



the evidence is sufficient to conclude that thatireent which the book gave to controversial
racial issues was a factor which led to its reggctBased upon the suggested criteria for textbook
selection, the court finds that this controversi@atment of racial issues was not a justifiable
reason for rejection by the committee.

The evidence also reveals that the textbdasissippi: Conflict and Changegceived a number
of favorable reviews and comments in scholarly allons related to educational issues. One
study compared the two textbooks considered byatieg committee and concluded that "By
any reasonable criteria, including those used byMIssissippi review committe€onflict and
Changeis not only eligible for adoption, but is far suijpe in format and content to all history
textbooks we have seen”. Ex. P-52. In additiomesmondence to the editors from faculty
members at several prominent universities revéalsthe book was favorably received in
academic circles. Ex. P-26. While this evidencesdo® indicate that the criteria used by the
textbook committee 1150*1150 were necessarily irexdy it does indicate that the textbook met
certain other criteria in the academic communityisTeads the court to find that other,
nonjustifiable factors influenced the committeejgction of the textbook.

1. Conclusions of Law.

A. Standing to Sue.

Before proceeding to the merits of this action,dbert must first address itself to the defendants'
contention that plaintiffs lack standing to purshis action, in that they have failed to show the
deprivation of a "legally cognizable right". Theurbnotes that this preliminary objection is
usually raised in cases which present novel canistital issues, perhaps because the question of
standing "is founded in concern about the propeand-properly limited — role of the courts in a
democratic societyWarth v. Seldind22 U.S. 490, 498, 95 S.Ct. 2197, 45 L.Ed.2d 353,

(1975) The court is not convinced, however, that theassn this case are particularly novel
ones, or that the action extends beyond the cqurdjser societal role. To put it as simply as
possible, the plaintiffs allege that the defendardaduct deprived them of certain fundamental
rights which are constitutionally guaranteed. Cat thasis, they assert that they have a direct
interest in the outcome of this litigation, an netgt which entitles them "to have the court decide
the merits of the dispute ..Warth v. Seldin4d22 U.S. at 498, 95 S.Ct. at 2205, 45 L.Ed.2d at
354

The requisite standing to maintain an action cdg be "demonstrated by a plaintiff who has a
personal interest in the outcome of the controvyersyFinch v. Mississippi State Medical Ass'n.
Inc., 585 F.2d 765, 771 (5th Cir. 1978)his question of "personal interest” or "persmiake” in
the outcome is generally determined through théyaiseof two separate requirements: (1)
whether or not there has been an "injury in faatig (2) whether or not "the interest sought to be
protected is arguably within the zone of interéstse protected or regulated by the statute or
constitutional guarantee in questiobfited States v. Gurne$58 F.2d 1202, 1206 (5th Cir.),
rehearing denied562 F.2d 1257 (1977¢ert. denied sub. nomi35 U.S. 968, 98 S.Ct. 1606, 56
L.Ed.2d 59 (1978)The first requirement or criterion relates dihngtd whether or not the
plaintiff's interest is sufficient to meet the gatictional requirement that the action be a "cdse o
controversy.'SeeSingleton v. Wulff428 U.S. 106, 112-113, 96 S.Ct. 2868, 2873, 49 2&




826, 832 (1976)The second requirement as interpreted most rgdenthe Supreme Court, is
actually a question of causation. In other workdereé must be "a “fairly traceable' causal
connection between the claimed injury and the ehgktd conduct.Duke Power Co. v. Carolina
Environmental Study Group, Iné38 U.S. 59, 72, 98 S.Ct. 2620, 2630, 57 L.EdZ%] 510
(1978) See alsoVillage of Arlington Heights v. Metropolitan Housiibevelopment
Corporation,429 U.S. 252, 97 S.Ct. 555, 50 L.Ed.2d 450 (19THijs court must determine,
therefore, whether the plaintiffs have allegedisight "injury in fact”, and whether there is some
"causal connection" between the injury and the leggty procedure which plaintiffs challenge.

In making this analysis, however, the court notbes it does not pass on the merits of the action
at this point. Bearing in mind the distinction betm standing and the merits of a particular cause
of action,Davis v. Passma42 U.S. 228, 99 S.Ct. 2264, 60 L.Ed.2d 846, 838 (11979)the
court finds that the plaintiffs have alleged a miéht injury or personal stake "that is likelylie
redressed by a favorable decisioBithon v. Eastern Kentucky Welfare Rights Orgaronati26
U.S. 26, 38, 96 S.Ct. 1917, 1924, 48 L.Ed.2d 450, (4976) It is arguable that the plaintiffs
have suffered an injury as the result of the impaint of their constitutional rights to freedom of
speech and freedom of the press. As for the pintoewen and Sallis, the editors of the
textbook, the committee's action has effectiveBvpnted the distribution of the book within
Mississippi. A finding 1151*1151 that the stategulation impairs sales or distribution is
sufficient to confer standing on those adverselgaéd.Bantam Books v. SullivaB72 U.S. 58,
64 n.6, 83 S.Ct. 631, 636 n.6, 9 L.Ed.2d 584, 38%38) Similarly, to the extent that the state's
authority to regulate local curricula may be subjeconstitutional restraints, the plaintiff schoo
district, school superintendents and teachers resgratheir first amendment rights to protect
academic freedom. Any restraint on that freedompslpable injury for which they may seek
redressSeeParducci v. Rutland316 F.Supp. 352 (M.D.Ala.197®iting Sweezy v. New
Hampshire354 U.S. 234, 77 S.Ct. 1203, 1 L.Ed.2d 1311 (19%4@& plaintiff students and
parents also have protected rights under thedim&ndment to receive useful information and to
have a voice in the direction of a student's edocalierce v. Society of Siste268 U.S. 510,

45 S.Ct. 571, 69 L.Ed. 1070 (1928)evyer v. Nebrask&62 U.S. 390, 43 S.Ct. 625, 67 L.Ed.
1042 (1923)Right to Read Defense Committee of Chelsea v. SClonomittee454 F.Supp. 703

(D.Mass.1978)

As to the second prong of the standing issue, ldiatgfs have also alleged a sufficiently
"traceable" causal connection between the purpanfady to their protected rights, and the
defendants' conduct. To borrow a phrase from tweofatorts, the defendants' conduct is sivee
gua nonof the alleged injury; but for the rejection oéthoewen and Sallis textbook, the
plaintiffs would not be "proper proponents of thatular legal rights on which they base their
suit.” Singleton v. Wulf428 U.S. 106, at 112-113, 96 S.Ct. 2868, at 2893,.Ed.2d 826, at
832 (1976) The court concludes, therefore, that the pldstiive alleged a sufficient personal
stake in the outcome of the controversy, and tiet are entitled to have this court decide the
merits of their dispute.

B. Plaintiffs' Cause of Action: 42 U.S.C. 8§ 1981, 138

The plaintiffs claim that the action of the ratiogmmittee in refusing to recommentssissippi:
Conflict and Changeand the action of the Board in ratifying that dem, deprived the plaintiffs




of their rights secured by the First, Thirteenting &ourteenth Amendments to the Constitution.
For such violations of these guaranteed rightsuse of action has been created in 42 U.S.C. §
1983, and this court has jurisdiction to hear sachaim pursuant to 28 U.S.C. § 1343(3) & (4).
Of course, not every action by state officials whadversely affects a person's interests will give
rise to a cause of action under 8 1983. The "stefien” required by the section must rise to the
level of a violation ofpecificconstitutional guaranteed/ood v. Strickland420 U.S. 308, 95
S.Ct. 992, 43 L.Ed.2d 21#ehearing denied421 U.S. 921, 95 S.Ct. 1589, 43 L.Ed.2d 790
(1975) The prerequisites to liability under 8 1983 avefold: (1) The plaintiff must prove that
the defendant deprived him of his rights securedither the Constitution or the laws of the
United States; and (2) the plaintiff must prove tha defendant acted under color of state law.
Adickes v. S. H. Kress & C&98 U.S. 144, 90 S.Ct. 1598, 26 L.Ed.2d 142 (1936yning V.
Arnold, 461 F.Supp. 54 (D.N.H.197&eilly v. Leonard459 F.Supp. 291 (D.Conn.1978)is

not necessary that the plaintiff prove that theedd&nt acted with the specific intent to deprive
plaintiff of his rights, for as the Supreme Couaststated, § 1983 "should be read against the
background of tort liability that makes a man respble for the natural consequences of his
actions."Monroe v. Pape365 U.S. 167, 187, 81 S.Ct. 473, 484, 5 L.Ed.22] 895 (1961)0Of
course, in alleging under § 1983 that the defendaptived the plaintiff of equal protection of
the laws through racially discriminatory practictse plaintiff must prove "discriminatory intent”
on the part of the defendantillage of Arlington Heights v. Metropolitan Housgibevelopment
Corp.,429 U.S. 252, 97 S.Ct. 555, 50 L.Ed.2d 450 (19W@shington v. Davigi26 U.S. 229,

96 S.Ct. 2040, 48 L.Ed.2d 597 (197®he Fifth Circuit, however, has reconciled thege cases
with Monroeand has found that the two principles are notnsient:

1152*1152 [W]e do not read/ashington v. DaviandArlington Heightsas banishing from the
law of racial and ethnic discrimination that vereacommon law tort principle that a person
intends the natural and foreseeable consequentes actions. When the official actions
challenged as discriminatory include acts and d@tssthat do not have a firm basis in well
accepted and historically sound non-discriminasmgial policy, discriminatory intent may be
inferred from the fact that those acts had fordsleediscriminatory consequences.

United States v. Texas Education Aged®d F.2d 162, 168 (5th Cir. 1977)

An action brought under 8 1981 is essentially amelfe redress of a tort, although the relief
available under that section is somewhat more didhiban that available under § 198ampbell
v. Gadsden County District School Boas34 F.2d 650, 654 n.8 (5th Cir. 1976pction 1981
provides, in pertinent part, that "All persons shall have the same right in every State . . . to
make and enforce contracts . . . and to the fullegual benefit of all laws and proceedings for
the security of persons and property as is enjbyedhite citizens . . .." It is clear that the
section provides relief for racial discriminati@nd discriminatory intent under the standard of
Arlington Heightds a necessary element.

The proper defendant under the Civil Rights statige@ne who acts under color of state law,
although an action for damages does not exteretstate itself. lledelman v. Jordam15 U.S.
651, 94 S.Ct. 1347, 39 L.Ed.2d 662 (191he Supreme Court "reaffirmed the rule that had
evolved in . . . earlier cases that a suit in fableourt by private parties seeking to impose a
liability which must be paid from public funds ing state treasury is barred by the Eleventh
Amendment."Quern v. Jordan440 U.S. 332, 337, 99 S.Ct. 1139, 1145, 59 L.EG3R| 364




(1979) The defendants in the action sub judice submaittthe State Textbook Purchasing Board,
as an agency of the state, comes within the gendeahnd should therefore be dismissed. It is
true that a suit against the state and its agemcigsred unless the state waives its sovereign
immunity, Alabama v. Pugh438 U.S. 781, 98 S.Ct. 3057, 57 L.Ed.2d 1114 (19%# it is also
true that "a federal court, consistent with thevEtgh Amendment may enjoin state officials to
conform their future conduct to the requirementgederal law, even though an injunction may
have an ancillary effect on the state treasuduérn v. Jordan440 U.S. at 337, 99 S.Ct. at 1143,
59 L.Ed.2d at 364citing Ex parte Young209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908g
members of the Board, therefore, may be sued initiddvidual and official capacities; merely
"[s]triking the state's name from the list of pastiwill have no impact on the effectiveness of
[the] relief.” Alabama v. Pugh438 U.S. at 783, 98 S.Ct. at 3058, 57 L.Ed.2dl&7XStevens, J.,
dissenting) The court notes that plaintiffs do not seek daesdg this cause; they ask for
prospective injunctive and declaratory relief orityen though such relief "'may have an ancillary
effect on the state treasury”, the court conclubasthe plaintiffs’ action against the individual
defendants is not barred by the Eleventh Amendment.

C. Denial of First Amendment Rights and Due Process.

The field of education is one which needs particatastitutional protection. This is so because
educational issues such as academic freedom adarhentally linked with First Amendment
guarantees. In this case, the plaintiffs' First Adment rights are affected not only in the
educational area, but also in the area of ciraaagind distribution of published material. For the
following reasons, the court concludes that the@ants have impermissibly abridged the
plaintiffs' rights under the First Amendment.

The primary issue here is whether or not, giveratteepted principle that curriculum choice is a
matter of local educational concern, state offecialay have unfettered 1153*1153 authority to
decide which books children may read in schoolheuit providing for a method by which those
affected by such decisions may oppose them. Thig concludes that such authority does not
and cannot exist. As the Supreme Court conclud@&airtam Books v. SullivaB72 U.S. 58, 70,
83 S.Ct. 631, 639, 9 L.Ed.2d 584, 593 (196[)ny system of prior restraints of expression
comes to this Court bearing a heavy presumptiomags constitutional validity." This court
must apply the same standard here.

A comparison of the facts Bantam Booksvith the facts in this case, shows a striking Eirty.

In Bantam Bookghe state legislature created the Rhode Islandndssion to Encourage
Morality in Youth, and charged the commission meralito educate the public concerning any
book . . . containing obscene, indecent or impangliage . . ..Id. at 59, 83 S.Ct. at 633, 9
L.Ed.2d at 587. In the case at bar, the stateléggie created a statutory scheme for the
appointment of textbook approval committees, ardcthurt has found that the avowed purpose
of such a scheme was to insure that no unauthoideas crept into the classroom.Bantam
Books,the State commission would notify book distribstaithin the state that certain books
were determined to be obscene and therefore objediie for sale to minors. The notice would
also remind the distributor of the commission'sydatrecommend prosecution to the state
attorney general. The statutory scheme in thi®ags not quite as harsh: the committee merely
approves those books to be purchased with statks famd those not approved may not be so



purchased. As a result, they are not used in theots. The Supreme Court concludedamtam
Booksthat the acts and practices of the state commmigSfectively foreclosed the circulation
and distribution of the offensive books throughting state. The same may be said in this case,
where the state formally places its seal of apgdropan a particular book and denies its approval
to another book, without providing for a method@fiew. The commission's practiceBantam
Bookswas struck down because it provided "no safegualddever against the suppression of
nonobscene, and therefore constitutionally protgatetter."372 U.S. at 70, 83 S.Ct. at 639, 9
L.Ed.2d at 593This court has found that the regulatory schemttis case forecloses the
committee's decision from further review, withoutigg those adversely affected by it a voice in
the matter. This procedure is objectionable, notibee it regulates, but because it regulates
unreasonably.

The Supreme Court has stated previously that atatdocal control over public education may
not be completely unfettered:

Our courts . . . have not failed to apply the Fxstendment's mandate in our educational system
where essential to safeguard the fundamental valiueeedom of speech and inquiry and of
belief. By and large, public education in our Natis committed to the control of state and local
authorities. Courts do not and cannot intervert@émresolution of conflicts which arise in the
daily operation of school systems and which dodn@tctly and sharply implicate constitutional
values. On the other hand . . the First Amendme@oés not tolerate laws that cast a pall of
orthodoxy over the classroom.”

Epperson v. Arkansa893 U.S. 97, 104-05, 89 S.Ct. 266, 270, 21 L.E@28l 234 (1968),
quotingKeyishian v. Board of Regen85 U.S. 589, 603, 87 S.Ct. 675, 683, 17 L.Ed2%] 6

640 (1967) The court is persuaded to intervene in this acnfirecisely because this is a case
which "directly and sharply” implicates constitutad values. It does so because the defendants
have provided no method by which the plaintiffs ,safeguard their First Amendment freedoms.
All interested parties, whether they be textbookoes, teachers, parents, or students, have a
fundamental interest in maintaining a free and ogaurcational system that provides for the
acquisition of useful knowledg&eeMeyer v. Nebrask&62 U.S. 390, 43 S.Ct. 625, 67 L.Ed.

1042 (1923)

Obviously, there is no specific language in thestmendment which creates 1154*1154 a
freedom to teach any subject at all. As one cdoseoved, however,

The First Amendment references to freedom of spaadbof the press are designed to assure the
free exchange in the general marketplace of idszedemic freedom, it can be argued, is the
adaptation of those specific constitutional rigiotprotect communication in the classroom as a
special market place of ideas.

Cary v. Board of Educatiod27 F.Supp. 945, 949 (D.Col0.197Tp the extent that the

decisions of the textbook committee impinge updeagher's free choice of curriculum, or upon
an editor's right to distribute his book, or upostadent's right to obtain an education, there must
be some method by which uninhibited governmentatrobover "the free exchange" of ideas

can be checked. There is no such method hef&ehzing v. Fort Bend Independent School
District, 376 F.Supp. 657, 661 (S.D.Tex. 197Rg court held that the "freedom of speech of a




teacher . . . must not be so lightly regarded lleagtands in jeopardy of dismissal for raising
controversial issues in an eager but disciplinedsrbom." By the same token, the First
Amendment freedoms of all interested parties shoatdbe completely disregarded by those
persons, acting under color of state law, who ntakeculum decisions from which there is no
appeal. It is "the binding duty of an administrathody to act with full information, with reason
and deliberation, and with full benefit of the viewf supervisors, principals and others familiar
with the curriculum and teaching techniques ingbtieools . . ..376 F.Supp. at 66INo less
should be required here, where the defendantsractiave the potential for denying to the
plaintiffs valuable governmental benefits. Procedunust be instituted which insure that these
benefits are not denied on a basis which infrirggesstitutionally protected interes®erry v.
Sindermann408 U.S. 593, 92 S.Ct. 2694, 33 L.Ed.2d 570 (1972)

The court concludes, therefore, that the defendzats deprived the plaintiffs, under color of
state law, of their constitutionally protected tigbof freedom of speech and of the press, and of
their rights to due process of law under the Fauntie Amendment. 42 U.S.C. § 1983.

D. Racially Discriminatory Rejection and Intent to Dasiss.

It has been held by this court and by the Fiftrc@irCourt of Appeals that those acting under
color of state law may not act to censor a pulbcasimply because it contains controversial
viewpoints.Bazaar v. Fortune476 F.2d 570 (5th Cir. 1973urnside v. Byars363 F.2d 744

(5th Cir. 1966) The court has concluded that the committee'stieje of Mississippi: Conflict

and Changewhile not constituting censorsher sewas certainly an impermissible rejection
because the procedure violated the plaintiffs' ttut®nal rights. The court concludes that the
rejection of the book for the reasons given evigsrecracially discriminatory purpose on the part
of the defendants.

The court has found that the textbook was not tegefor any justifiable reason. The lack of a
justifiable reason is not in and of itself a congional violation. However, the court has also
found that the racial issues substantially infllezhthe committee in its decision. That finding,
coupled with the finding that the legislative histsuggests an intent to perpetuate ideas of
segregation and discrimination, leads this coudotaclude that the requisite "discriminatory
intent" has been demonstrat&fillage of Arlington Heights v. Metropolitan Housin
Development Corp429 U.S. 252, 97 S.Ct. 555, 50 L.Ed.2d 450 (1977)

Under the standard éfrlington Heightsjt is only necessary for the plaintiffs to prothat a
discriminatory purpose has been a motivating faictdine decision” to reject the textbook. Id. at
265-66, 97 S.Ct. at 563, 50 L.Ed.2d at 465. Thetalso suggested several "evidentiary
sources" from which such proof may be drawn. Sévactors lead this court to conclude that
the plaintiffs have sustained their burden. Fitst, reasons given by some committee 1155*1155
members for rejecting the textbook indicate thaénaas a motivating factor. These statements,
set forth in the court's findings of fact, need betrepeated here, but they indicate without
guestion that some members were influenced bylrasizes. Secondly, those members who did
not indicate that race influenced them in theirisieq, also did not indicate any other reason.
This appears to be a violation of the committe@iitory duty to state the reasons for its
recommendation. Miss.Code Ann. 8 37-43-21 (197Zpilre to do so is clearly a departure



from the "normal procedural sequence”, a factori¢tvimight afford evidence that improper
purposes are playing a rolé29 U.S. at 267, 97 S.Ct. at 564, 50 L.Ed.2d at #6&dly, as the
court has previously indicated, the legislativedrg and background of the textbook statutes
also demonstrates racially discriminatory poli@ssa motivating factor. Because this legislation
does not have "a firm basis in well accepted astbhically sound non-discriminatory social
policy," the court concludes that those chargedth watrrying out this legislation may be
determined to have foreseen the discriminatory egmsnces of their actiorignited States v.
Texas Education Agency64 F.2d 162, 168 (5th Cir. 1977he plaintiffs have therefore
demonstrated the requisite discriminatory intermessary for a cause of action under the Civil
Rights statutes.

E. Conclusion: Appropriate Remedy.

Plaintiffs would have this court find that the teabk which was approved is a "symbol of
resistance to integration in Mississippi schodsd that its approval over the Loewen and Sallis
text was an unlawful perpetuation of racial disenation. The court will not make any such
finding. Having concluded that the principles adrspeech embodied in the concept of academic
freedom warrant protection, the court cannot naae@lthe judicial seal of approval on the ideas
found in one book, and denigrate the ideas fourahother. To do so would violate the same
constitutional principles which the court now setkgrotect.

The court concludes that the manner in whitiesissippi: Conflict and Changeas rejected by

the defendants violated the plaintiffs' rights guieed by the First and Fourteenth Amendments.
The court also concludes that the rejectioMafsissippi: Conflict and Changeas unjustified

and motivated by reasons which the defendants dh@we known would have racially
discriminatory consequences.

The only method by which the court can assurettieste plaintiffs' constitutional interests are
protected in this action is to enjoin the defendadatapproveMississippi: Conflict and Change,
placing it on the state-approved list for purchaisé distribution to students in eligible schools.
The defendants and their successors will be redgir@approve the textbook, after the plaintiffs
have had a reasonable time period within whichutorst proposed revisions and corrections to
the book. Any objections which the defendants mayetto the proposed revisions must be based
upon objective criteria contained in the Boafl'gjgested Criteria for Textbook Selection.

Plaintiffs also request this court to enjoin théeddants to implement procedures consistent with
the requirements of due process, in the approviajection of textbooks. It must be kept in mind
that the plaintiffs do not submit, and this coused not hold, that the statute relating to textbook
approval committees is unconstitutional. The qoestiere is whether the court may properly
order the defendants to implement broad changg®iprocedure for approval of textbooks
without requiring the defendants, in effect, tolate the statute. It is not clear from the language
of the statute, for example, whether or not all notree members are required to state the
reasons for their individual decisions. Nor islé@ar under the existing statutory scheme that the
Purchasing Board would have the power or authtwigonducde novadhearings in a review of
the committee's actions. Given the language o$thtite, the court could not possibly require



the promulgation of far reaching regulations withalso giving the legislature the 1156*1156
opportunity to correct the statute. The court aedito institute such a practice.

Given the accepted principle that the equitablegyaaf this court to remedy past wrongs is quite
broad, it is also true that the "nature of theafioin determines the scope of the reme&yann

v. Charlotte-Mecklenburg Board of Educatiei®2 U.S. 1, 16, 91 S.Ct. 1267, 1276, 28 L.Ed.2d
554, 567 (1971)Even though the violations in the instant cagetlanse involving due process,
which under most circumstances would require procddhanges, the violations have occurred
at the state level. In addressing the scope doftacticourt's equitable power, the Supreme Court
has stated that the court should keep in mind "mamb considerations of federalisniRizzo v.
Goode 423 U.S. 362, 378, 96 S.Ct. 598, 607, 46 L.Ed@H 573 (1976)In situations where

"the exercise of authority by state officials ikaaked, federal courts must be constantly mindful
of the “special delicacy of the adjustment to leserved between federal equitable power and
State administration of its own law423 U.S. at 378, 96 S.Ct. at 607, 46 L.Ed.2d at §d8ting
Stefanelli v. Minard342 U.S. 117, 120, 72 S.Ct. 118, 120, 96 L.Ed, 132 (1951)

If the court were to mandate the revision of tegtbapproval procedures, it would not be giving
due consideration to the principles of federaliarthis particular case. The plaintiffs have
challenged the rejection of one book only; the deéats consider literally hundreds of books,
utilizing the existing procedure. The remedialeEWnhich the plaintiffs will be granted will make
them whole, and the particular violation in thise@oes not necessitate a broader remedy. The
court should not undertake to dictate to the dedatsla plan of textbook approval. Underlying
notions of federalism do not allow the court toewse state administrative proceedings. Having
placed these particular plaintiffs in a positioniethwill remedy the particular violations of due
process committed against them, the court willexdend its equitable powers further.

The court concludes that the plaintiffs, in additto the injunctive relief, are entitled to recover
their costs of the action from the defendants. Addally, the plaintiffs, as prevailing parties in
this litigation, are entitled to an award of reasole attorney's fees as part of the costs. 42 U.S.C
§ 1988. The plaintiffs shall, within 30 days ofsfiecision, submit an itemization of fees and
expenses, supported by appropriate affidavits ohsel. The defendants shall have 20 days
thereafter to submit any objections to plaintiitistmization.

APPENDIX " A"

8§ 37-43-3. Mississippi State Textbook Purchasing Board
established.

There is hereby established the Mississippi Statébbok Purchasing Board, which shall
hereinafter be referred to in this chapter as tregdh Said board shall consist of the governor
who shall be ex-officio chairman, the state sugerident of public education, and three
members to be appointed by the governor, one frach ef the three supreme court districts,
who shall serve for a period of four years. In cafsa vacancy during the term of an appointed
member, the governor shall appoint a member tofily the unexpired term. Each appointed
member of the board shall be an educator of kndvamacter and acknowledged ability in his or



her profession, with at least five years of sudtgs$saching or supervisory experience in the
public schools of Mississippi immediately previdashis or her appointment. In addition thereto,
each appointed member shall be a qualified el@dtbis or her supreme court district. He or she
shall be at least thirty years old.

§ 37-43-5: Election of executive secretary.

The board, at its first meeting, shall elect ancertige secretary of proven business ability, whose
duty it shall be to keep the minutes of the boardomplete record of all the proceedings of the
board, and to keep, file and preserve all documeaizers and records of the board. Said
executive secretary shall perform such other datseay be prescribed by the board. Said
executive secretary shall enter into 1157*1157 bartie sum of $10,000.00 payable to the
State of Mississippi, conditioned upon the faitfgalformance of his duties, and the proper and
accurate accounting for all funds of every nathet may come into his hands or under his
control under the provisions of this chapter.

8 37-43-19: Powers and duties of the board.

The board shall have the power and is hereby aattbr

(a) To promulgate rules and regulations for thepase, care, use, disposal, distribution, and
accounting for all books to be furnished undertdiens of this chapter, and to promulgate such
other rules and regulations as may be necessatlgdqrroper administration of this chapter.

(b) To adopt, contract for, and purchase, cashedlitbasal textbooks through twelve grades as
provided in the school curriculum, or for any otbheurse that it may add thereto.

(c) To determine the period of contract for rated adopted textbooks which shall not be for less
than four years nor more than five years, withrtgkt of the board in its discretion to renew or
extend such contract from year to year for a penimidexceeding two additional years, and to
determine the conditions of the approval or fotfegtof a contract and such other terms and
conditions as may be necessary and not contrdagysdNo contract shall be valid and binding
until and unless approved by the Governor.

(d) To have complete power and authority over aaolitand amendments to textbooks,
advertising for bids and the contents thereof, gitsineg on the protective covers of textbooks,
bids and proposals, prices of textbooks, specimeres, cash deposits, selection and adoption,
distribution, fumigation, emergencies, selling thers, return of deposits, forfeiture of deposits,
regulations governing deposits, renovation andiredooks, requisition, transportation or
shipment of books, and any other acts or regulatimt contrary to law, that may be deemed
necessary for furnishing and loaning free textbdok$ie school children, as provided in this
chapter.

§ 37-43-21: Textbook rating committees.



For the purpose of assisting the board during aptaeh, there shall be rating committees in
each of the fields in which textbooks are considdos adoption. Each committee shall be
composed of seven members. The State SuperinteodBaoblic Education shall appoint three
members of each of the committees, each of whothlslha competent, experienced teacher or
supervisor of instruction professionally traineceach of the fields in which textbooks are
considered for adoption. The Governor of the Statdississippi thereupon shall appoint four
members of each of said committees who shall b&opserhe deems competent to participate in
the appraisal of books offered for adoption, inhefield, for use in the public schools of this
State.

It shall be the duty of said rating committeesppraise the books offered for adoption and
recommend three books for each adoption to be foadlee board and giving the reasons for or
basis of such recommendations. No book shall bemmetended which does not receive a
majority vote of the members of each committee. Argmber dissenting from any majority vote
of the committee shall make his appraisal of amykr@commended or rejected by the majority
of the committee and specify the reasons therefdmaake such recommendations as he thinks
proper. All appraisals, recommendations, and dissé@rany, shall be in writing and filed with

the board for its consideration upon the adopfidre expenses of such committees shall be paid
out of the State textbook fund. Such rating conesgtshall be subject to the regulations set forth
in sections 37-43-7, 37-43-9, 37-43-13, to 37-437l board shall have the power to reject any
and all recommendations of the rating committeestarcall for further recommendations; in no
case shall the board adopt any book not recommeny#te rating committees. 1158*1158 Any
and all textbooks that may be furnished by the ighbl thereof to any member of the rating
committee without cost shall within one year afereipt of same by said member be turned in to
the State school book depository without any cosihé State of Mississippi, and the same shall
thereafter be used without any cost to the StaMisdissippi in supplying free textbooks to the
educable children of the State of Mississippi as poovided by law.

§ 37-43-31. Selection of books by local school districts.

The board shall adopt and furnish textbooks ontyu&e in those courses set up in the State
course of study adopted by the State board of eéidmcar courses established by special acts of
the legislature. In all subjects the board, irdiscretion, may adopt five textbooks from those
recommended by the textbook rating committees.bidaed may adopt a plan which permits the
local school districts to choose the book or baokse requisitioned from those adopted,
provided:

(a) That, in selecting readers, the local schasitidi may be allowed to adopt two from which
each pupil enrolled may be furnished the equivabémivo in such proportions as desired;

(b) That, in selecting books for all other subjethe local school district may be allowed to
select any adopted state textbook without beingicesd to a single declared adoption when the
governing authority of the district declares a pplbf multiple adoptions and specifies the
subject areas therefor; not more than one of tiegdtrom the multiple adoption list shall be
furnished to each pupil enrolled in a course;



(c) That, when a book is furnished by the Statghdail remain in use during the period of its
adoption;

(d) That school officials of separate school dissriand of each system of county schools shall
select the same book or books for all of its scéiool

(e) That the average per pupil cost of textbook&isushed any unit shall not exceed that
allowed for all other units in the State; and

(f) That nothing herein provided shall be constraedjiving any school the authority to discard
or replace usable copies of textbooks now beingished by the State.

Whenever any book under contract is displaced tgvaadopted, the board may continue to
require the schools to sue such books until thekstavned by the States is exhausted; however,
the period of use shall not exceed four years.

It should be noted that the provision of the fashtence of the second paragraph of § 37-43-21,
relating to the recommendation by the rating corteesg of three books for each adoption to be
made by the board, is a typographical error, apdatitual terms of the law provide for the
recommendation of five (5) books for each adoption.

APPENDIX B

1159*1159
1160*1160

1161*1161

[1] At the time of the institution of this action, Hanable William L. Waller was governor and Garvinddhnson
was Superintendent of Education of the State obM&sppi. Honorable William Winter is now Goverrard
Charles E. Holladay is Superintendent of Educatittihe State of Mississippi.

[2] Plaintiffs have modified the request to providebi@nnial submission and approval of textbooks.
[3] Plaintiffs have abandoned their request for taiief.

[4] Plaintiffs have abandoned the following provisairthis requested remedy: "And which obtains theéoesement
of a local school district board of education aisdating committee”, and ask that education gatee promulgated.



