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ACT:

Al India Services (Conduct) Rules, 1968-r. 17-The rule
applies to acts done in exercise of official duties only-No
nmenber of the Service is prohibited fromwvindicating his
private character for any act done by him in his private
capacity.

HEADNOTE:

Respondent No. 1 who was functioning at the relevant
time as the conmi ssioner of ~Archives and Hi storica
Research, Tam | Nadu, delivered a speech at a function held
by the Hi story Association of the Presidency College, Madras
criticising the time capsule buried in the precincts of the
Red Fort at Delhi which led to a furore both in Parlianent
as well as in the national press. The Governnent, feeling
greatly enbarrassed by t he controver sy, started a
di sciplinary inquiry against him on the view that being a
civil servant it was not desirable that —he should -have
participated in a public discussion on the tinme-capsul e but
| ater on dropped the sanme. However, just a day before that,
a signed news-item appeared in a newspaper  about the
controversy regarding the time-capsule stating that a
CGover nent spokesman had charged respondent no. 1 as trying
to 'sabotage the civil services fromwthin . Having failed
in his efforts to ascertain fromthe Government the identity
of its spokesman who had nade this offending utterance
against himor to induce it to issue a contradiction through
the Press, respondent no. 1 addressed a letter 'to the
correspondent of the newspaper asking him to disclose the
nane of the Government spokesman. The correspondent, in-his
reply, stated that the Governnent spokesman was respondent
no. 2, the Chief Secretary to the Governnent, who, during a
tel ephonic conversation with him had made the offending
utterance. Respondent No. 1 rmade a representation to the
CGovernment with regard to his grievance in this behal f but,
finding that there was no response, applied for sanction of
the Government wunder r. 17 of the Al India Services
(Conduct) Rules, 1968 seeking permission to institute a suit
agai nst respondent no. 2 for danages for defamation. The
CGovernment refused to grant the permission and respondent
no. 1 noved the H gh Court wunder Art. 226 of the
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Constitution against the order of refusal. The wit petition
was dismissed by a Single Judge, who inter alia in his
judgrment referred to a concession nade by the Advocate
491
CGeneral appearing for the appellants that the act conpl ai ned
of was an official act and, therefore, the intended suit was
to vindicate an official act which was the subject matter of
a defamatory criticism Respondent No. 1 preferred an appea
under cl. 15 of the Letters Patent and a Division Bench
all owed the appeal holding that the refusal of the State
Covernment to grant the requisite permission wunder r. 17
could not be justified on the ground of public interest. B

Al'l owi ng the appeal s,
N

HELD: According to its  plain ternms, r. 17 of the Al
India Services (Conduct) Rules, 1968 is in the nature of a
restraint on a menber ~of the Al India Services from
bringing a suit for -damages for defamation for an act done
in the exercise of his official duties as a public servant
or from 'going to the press - in vindication of his officia
act or character. Explanation tor. 17 seeks to restrict the
scope and effect of the restraint placed by r. 17. No nenber
of the Service is prohibited from vindicating his private
character or any act done by himin his private capacity.
Provi so thereto however casts on hima duty to report to the
CGovernment regarding such action. [497B-c

In the instant case, respondent no. 1 nade a speech
incidentally at a tinme when he was hol ding the post of the
conmi ssi oner  of Archives & Historical Research, at a
function organised by the History Association of the
Presidency College, Madras. He was invited to nake a speech
on the occasion presumably for his attainments, . in the
field. But the speech delivered by himon the occasion could
not be treated to be an official act of his and therefore
the suit brought by himagainst respondent no. 2, the then
Chief Secretary of Tam| Nadu could not be treated to be a
suit for the vindication of his/official act. It i's comon
know edge that persons of erudition and em nence are often
times asked to grace such occasions or nake a speech and
when they do so, undoubtedly they give expression to their
personal views on various subjects. By no stretch  of
i magi nation can it be said that while doing so they act in
the discharge of their official duties nerely because they
happen to hold public office. [499A-D

During the course of his judgnent, the |earned Single
Judge adverts to paragraph 17 of the wit —petition where
respondent no. 1 has averred that his intended suit was to
vindicate his private character and not to vindicate any
official act. The case of respondent no. 1 therefore
throughout has been that r. 17 of the Rules was not
attracted to the suit and indeed he specifically aver that
he was entitled to file a suit even
492
wi thout the permssion of the Governnent under r. —17.
However, he goes on to say that if a suit were to be filed
it mght land him into trouble in that disciplinary
proceedi ngs m ght be taken against himfor having instituted
a suit without previous permssion of the Government. On the
assunption that such sanction was necessary under r. 17, he
noved the Hi gh Court for grant of an appropriate wit under
Art. 226 of the Constitution, apparently by way of ex
abundanti cautela. The learned Single Judge did not dea
with the scope and anbit of r. 17 in view of the concession
made by the |earned Advocate General. We have no manner of
doubt that the appellants are not bound by the concession
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made by the |earned Advocate General before the |earned
Si ngl e Judge that the act conpl ained of was an official act.
It is unfortunate that the State Government was not properly
advi sed at the earlier stages of the proceedings in
insisting upon the view that such perm ssion was required
under r. 17 and that it was justified in refusing to grant
the permission prayed for. The concession nmade by the
| earned Advocate General being on a natter of lawis not
bi ndi ng. [498D G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 1639-40
of 1987.

Fromthe Judgnment and order dated 20.12.1984 of the
Madras Hi gh Court in WP: No. 349 of 1979

A. K Sen and A. V. Rangam for the Appellants.

S. Rangarajan, Ms. Asha Rani, Sanjay Parikh and Sanjiv
Madan for the Respondents.

The Judgrment of the Court was delivered by

SEN, J. These appeals by special I|eave are directed
against a judgnent of a Division Bench of the Madras Hi gh
Court dated Decenber 20, 1984 reversing the judgnent and
order of a learned Single Judge dated March 27, 1979 and
allowing the wit petition filed by respondent no. 1 herein
Thiru Chaturvedi Badrinath, a senior menber of the Indian
Admini strative Service, and directing the issuance of a wit
of mandamus ordaining the State Government of Tam| Nadu
fromgranting the requisite perm ssion of ~the  Governnent
under r. 17 of the Al India Services (Conduct) Rul es, 1968
for the institution of a suit for danages for defamation by
hi m agai nst respondent no. 2 Thiru V. Karthikeyan, the then
Chief Secretary to the State Government of Tami| Nadu by a
def amat ory statenent that he.
493
all egedly, made to a correspondent of the Indian/  EXxpress
against him A

The facts. At the relevant tine, respondent no. 1 Thiru
Badrinath was the Commi ssioner of  Archives & Historica
Research, Tami|l Nadu. On Septenber 7,1973 he delivered a
speech at a function held by the H story Association of the
Presidency College, Madras criticising the tine capsule
buried in the precincts of the Red Fort at Del hi and said
that it was full of distortions of historical facts
describing it as 'neither history nor fiction". This led to
a furore both in Parlianent as well as in. the nationa
press. The GCovernnent feeling greatly enbarrassed by the
controversy created about the authenticity of the 'tine
capsul e, started disciplinary inquiry agai nst respondent no.
1 under rr. 6 and 7 of the Al India Services (Conduct)

Rules on the view that being a civil servant it ‘was not
desirable that he should have participated in a ' public
di scussion on the time capsul e. However, the State

Government by a G O dated August 25, 1977 dropped the
di sciplinary proceedings. Just a day before i.e. On August
24, 1977 a signed news item appeared in all the editions of
the I ndian Express about the controversy regarding the tine
capsul e stating that a CGovernment  spokesman char ged
respondent no. 1 as trying to 'sabotage the civil services
fromwithin'. Taking unbrage at the offending utterance,
respondent no. 1 addressed a letter dated August 25, 1977
expressing his anguish that such a statenment was nade by a
Gover nment spokesman, and desired to know as to who that
Covernment spokesman was; and whether he indeed uttered the
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words and if so, whether that reflected the views of the
CGovernment. On the sanme day, respondent no. 2 in his
capacity as the Chief Secretary replied that he had no
information to comunicate to him on the subject. On
December 5, 1977 respondent no. 1 addressed another letter
to respondent no. 2 in the form of a representation
conpl aining of the defamatory attack on him denmandi ng that
the Governnment should issue a contradiction through the
press. The Governnent did not accede to the demand. In the
meanwhi | e, respondent no. 1 apparently addressed a letter to
a certain Shastri Ramachandran, the press correspondent of
the Indian Express, asking himto disclose the name of the
Gover nment spokesman. The correspondent by his letter dated
Decenmber 14, 1977 inforned that the Governnent spokesman was
respondent no. 2 who during a telephonic conversation with
hi m had rmade the offending utterance. There were certain
other utterances attributed to respondent no. 2 with which
we are not concerned.. Upon this, respondent no. 1 by his
| etter dated Decenmber 19, 1977 sought perm ssion to neet the
Chi ef Mnister and personally place before himhis grievance
set out in _his aforesaid representation. The grievance of
494
respondent no. 1 is that the letter was never replied to.
Eventual Iy, on  Decenber 28, 1977 respondent no. 1
applied for sanction of the Governnent @ wunder r. 17 of the
Rul es seeking permssion to institute ‘a suit against
respondent no. 2 for danages for defamation. This was sought
on the ground that 'in an interview with Thiru Shastr
Ramachandran, the corresondent” of the Indian Express,
respondent no. 2 had charged himwith trying to sabotage the
civil services fromwthin and that the charge was per se
defamatory and was nade wth intent to bring disrepute to
his career as a scholar and historian and caused irreparable
damage to his reputation as a civil servant. By the inmpugned
G O dated February 7, 1978 the Government refused to grant
the perm ssion applied for to respondent no. 1. Against the
refusal respondent no. 1 noved the High Court under Art. 226
of the Constitution for the issuance of a wit of mandanus
and other appropriate wits, directions and  orders. A
| earned Single Judge (V. Ramaswam , J.) by his judgnent and
order dated January 23, 1979 disnissed the wit petition on
the ground that respondent no. 1 was not entitled to grant
of the requisite permssion under r. 17 of the Rules as a
matter of course and it could not be said that the refusa
of the Governnent to grant such pernission was arbitrary,
capricious or on irrelevant consideration. Onthe contrary,
he held that the Government refusal was based ~on proper
grounds inasmuch as the Government had taken into account
all the relevant considerations including public interest
and the interest of nmaintenance of discipline in the civi
service. The learned Single Judge further observed that
public interest was certainly a proper ground on which the
CGovernment could refuse the permssion, if they were of the
view that grant of such permi ssion would expose another
officer to unnecessary har assnent t hrough vexatious
proceedi ngs or encourage feud anong civil servants and that
had to be prevented. Aggrieved, respondent no. 2 preferred
an appeal under cl. 15 of the Letters Patent. A Division
Bench (MM Chandurkar, CJ and Sathiadev, J.) by its
judgrment and order dated Decenber 20, 1984 allowed the
appeal holding that the refusal of the State Governnent to
grant the requisite permission under r. 17 of the Rules
could not be justified on the ground of public interest. The
entire judgment of the Division Bench proceeds on the
wrongful hypothesis that the obtaining of prior pernission
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of the Government under r. 17 was a condition precedent for
the maintainability of a suit for danmmges. It also

mani festly erred inits viewthat the speech delivered by
respondent no. 1 at the function was in his officia
capacity as the Comm ssioner of Archives & Historica
Research and therefore the intended suit fell within the
anbit of r. 17 of the Rules in
495
asmuch as it was a suit for the vindication of an officia
act. W are afraid, it is difficult to sustain the judgnment
of the Division Bench.

In exercise of the powers conferred by sub-s. (1) of s.

3 of the Al India ‘Services Act, 1951, the Centra
Government after consultation with the Governnent of the
States concerned framed the Al India Services (Conduct)

Rules. The Rules are a conplete code in itself, obviously
designed to frame-a Code of Conduct for the nenmbers of the
Service to ensure absolute integrity and devotion to duty
and responsi bility,  in order that there is a fearless and
inmpartial civil ~service in -existence in the country. They
formthe bullwrk of the executive  power of the Union and
the States and also formthe instrunentality through which
such powers have to be exercised. The key provision is the
one contained in r. 3 which is spinal inmportance and reads: -
"3. CGeneral-(1) Every nenber of the Service shal
at all times nmamintain absolute integrity and
devotion to duty and shall do nothing which is
unbecomni ng of a nenber of the Service.

(2) Every nmenber of  the Service shall take
all possible steps to ensure integrity of, and
devotion to duty by, all Governnent servants for
the time being under his control and authority.

(3) (i) No nember of the Service shall, in
the performance of his official duties, or in
the exercise of powers conferred on him act
ot herwi se than in his own best judgnment to be
true and correct except when he is acting
under the direction of his official superior

(ii) The direction of the official superior
shall ordinarily be in witing. Were the issue of
oral direction becones unavoi dable, the official
superior shall confirmit in witing inrediately
thereafter.

(iii) A menber of the Service who -has
received oral direction fromhis official superior
shall seek confirmation of the same in witing as
early as possible and in such case,it shall be the
duty of the official superior to confirm the
direction in witing.

496

Expl anation:-Nothing in clause (i) of sub-rule (3)
shall be construed as enpowering a Governnent
servant to evade his responsibilities by seeking
instructions from or approval of, a superior
officer or authority when such instructions -are
not necessary under the schenme of distribution of
powers and responsibilities.”

After laying down a rigorous code by framingr. 3 to
ensure that menbers of such. service discharge their duties
and functions wth absolute integrity and do nothing which
is unbecoming of a nenber of the Service, the Centra
CGovernment has provided by rr. 4 to 20 the various
constraints under which the nenbers of the Service mnust
function. These rules necessarily form part of their
conditions of service under sub-s. (1) of s. 3 of the A
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India Services Act. Rule 4 places a restraint on the use of
position or influence to secure directly or indirectly
enpl oyment of near relations in a private organisation, r. 5
on taking part in politics and contesting elections, r. 6 on
havi ng connection wth the mass nedia, the press or the
radio, r. 7 on engaging in criticismof Governnent, r. 8 on
giving evidence before any conmttee, person or other
authority except with the previ ous sanction of the
Government, and where such sanction has been accorded, on
giving evidence criticising the policy or any action of the
Covernment, r. 9 on unaut hori sed conmuni cati on of
information, r. 10 on asking for or accepting contributions
to or raising of public subscription, r. 11 on accepting
gifts, r. 11A on giving or taking of dowy, r. 12 on taking
part in public denpbnstration, r. 13 on private trade or
enploynment, r. 14 on investnent, |ending and borrow ng, r
15 on insolvency  and habitual indebtedness, r. 16 on
acqui sition of _property, novable or immovable, r. 17 on
havi ng' recourse to any Court. or the press for the
vindi cation-of an official ~act or character, r. 18 on
convassing for— others, r.~ 19 on taking a second spouse and
r. 20 on consunption of -intoxicating drinks and drugs.

A close analysis-of these Rules clearly brings out that
the provision contained-in r. 17 is nothing but a restraint
on a nenber of the Service. Rule 17 of the Rules read with
the Explanation thereto provides as fol lows;

" 17. Vindication of acts and character of nenbers
of the Service-No nenber~ of the Service shall
except wth the previous sanct.ion of t he
Covernment have recourse to any court . or to the
press for the vindication of official ‘act which
has been the subject nmatter of adverse criticism
or attack of a defamatory character.
497
Expl anati on-Nothing in this rule shall be
deenmed to A prohibit a nmenber of the Service
fromvindicating hi's private character or any
act done by him in his private ‘capacity.
Provi ded that he shall submt a report to the
CGovernment regardi ng such action.”
According to its plain terms, r. 17.is in the nature of a
restraint on a menber of the Al India Services from
bringing a suit for damages for defamation for an act done
inthe exercise of his official duties as a public servant
or from going to the press in vindication of his officia
act or character. explanation to r. 17 seeks to restrict the
scope and effect of the restraint placed by r. 17. No menber
of the Service is prohibited from vindicating his private
character for any act done by himin his private capacity.
Provi so thereto however casts on hima duty to report to the
CGovernment regardi ng such action

Anal ysing the provision of r. 17 Sri Asoke Sen, | earned
counsel for the appellants contends that to attract r. 17
three conditions must  be fulfilled, namely: (1) The
intending plaintiff nust be a nmenber of the Service. (2) The
suit must be for the vindication of his official act or
character. (3) The official act nust be the subject of a
defamatory statenment. According to the |earned counsel
though two of the conditions are fulfilled, namely: (1) that
respondent no. 1 was a nmenber of the Service and (2) the
subject matter viz. the statenent nmde by respondent no. 2
and alleged to be of a defamatory character was nmade by him
in his official capacity as the Chief Secretary, there was
non-fulfilnment of the third condition. He rightly urges that
the speech delivered by respondent no. 1 criticising the
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authenticity of the tine capsule was nmerely an expression of
opi nion on his private capacity. In substance, the
contention is that r. 17 read with the Explanation thereto
clearly places such private acts outside the purview of the
restraint placed by r. 17.
The contention to the contrary by respondent no. 1
Thiru Badrinath was that it was not open to the appellants
to say that r. 17 was not attracted and he drew our
attention to the concession made by the |learned Advocate
CGeneral as reflected in the judgment of the | earned Single
Judge:
"The | earned Advocate Ceneral also stated that the
act conpl ai ned of was an official act and,
therefore, the intended suit was to vindicate an
official act ~which was the subject natter of a
defamatory criticism Therefore, we H

498
have to proceed on the basis that the criticism
which is ~A conplained of as defamatory related to
an official act of the petitioner

In viewof this concession, he contends that it is now not

open to the t appellants to say that r. 17 was not

attracted.

In dealing wth these contentions, it 1is. rather
pertinent to observe that the |earned Single Judge did not
record a finding that r. 17 of the Rules was not attracted
inthe facts and  circunstances of the case. After setting
out the provision contained in r. 17, he observes that the
requirenment of r. 17 are that (i) the act which has been the
subject matter of adverse criticismshould be an officia
act and (ii) the criticismof the attack nust be defamatory
in character. W are entirely in agreenment-with the view
expressed by the | earned Single Judge. No construction other
than the one reached by himis possible.

During the course of his judgnent, the |earned Single
Judge adverts to paragraph 17 of the wit petition where
respondent no. | has averred that his intended suit was to
vindi cate his private character —and not to vindicate any
official act. The case of respondent no. 1 therefore
throughout has been that r. 17 of the Rules was not
attracted to the suit and indeed he goes on to aver that he
was entitled to file a suit even wthout the perm ssion of
the Government under r. 17. However, he goes on to say that
if asuit were to be filed it mght land himinto trouble in
that disciplinary proceedi ngs might be taken against himfor
having instituted a suit w thout previous perm ssion of the
CGovernment. On the assumption that such. sanction was
necessary under r. 17, he noved the Hi gh Court for grant of
an appropriate wit under Art. 226 of the Constitution
apparently by way of ex abundanti cautela. The |earned
Single Judge did not deal with the scope and anmbit of r. 17
in view of the concession nade by the Ilearned Advocate
CGener al .

We have no manner of doubt that the appellants are not
bound by the concession nmade by the | earned Advocate Genera
before the Ilearned Single Judge. It is unfortunate that the
State Governnent was not properly advised at the earlier
stages of the proceedings in insisting upon the view that
such permssion was required under r. 17 and that it was
justified in refusing to grant the permssion prayed for.
The concessi on nmade by the | earned Advocate General being on
a matter of lawis not binding. That apart, Sri Ashoke Sen
| earned counsel for the appellants has very fairly accepted
the point of view put forth by respondent no. 1 in the wit
petition that no such perm ssion was required.
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In the prenises, the decision of the Division Bench
appeal ed from suffers from a serious infirmty. |In the
i nstant case, respondent no. 1 Thiru Badrinath made a speech
incidentally at a tinme when he was hol ding the post of the
Conmi ssi oner  of Archives & Historical Research, at a
function organised by the History Association of the
Presi dency College, Madras. He was invited to nake a speech
on the occasion presumably for his attainnments in the field.
But the speech delivered by himon the occasion could not be
treated to be an official act of his and therefore the suit
brought by hi m agai nst respondent no. 2 Thiru V.
Kart hi keyan, the then Chief Secretary of Tam| Nadu could
not be treated to be a suit for the vindication of his
official act. It 1is ~comon know edge that persons of
erudition and emnminence are often times asked to grace such
occasi ons or nmake-a speech and when they do so, undoubtedly
they give expressionto their personal views on various
subj ects. 'By no stretch of imagination can it be said that
whil e doing so they act in-the discharge of their officia
duties nerely because they happen to hold public office.

At the end of the day, we wish to nention that Thiru
Badrinath stated before us that he had filed the suit in the
H gh Court for damages for defamation agai nst respondent no.
2 Thiru V. Karthikeyan without waiting for the prior
perm ssion of the State Governnent under r. 17 of the Rul es
and that the suit was filed before the expiry of the period
of limtation of one year as provided for by Art. 75 of the
Limtation Act, 1963. He further stated that the Registry of
the High Court however returned the plaint. with the
endorsenent that the same be presented after the decision in
the wit petition. He drew our attention to the avernent in
paragraph 22 of his affidavit-in-reply to the effect:

"l respectfully submit that, ~at the time | had
filed WP. No. 979/1978 against Go dated the 7th
February, 1978, 1 had formally presented to the
Regi stry of the Madras Hi gh Court a civil 'suit for
defamation against the Chief Secretary. | was
advised to do this in order to prevent the time
[imt for such suits fromexpiring, should the
decision in the wit petition be that, the
defamatory attack on me by Shri Karthi keyan being
of a personal kind | was covered by the proviso in
Rule 17 and woul d not, therefore, require
gover nnent sanction under Rul e 17. Quite
correctly, after a note being nmade of the date on
which the suit was presented, it was returned to
me, saying that it wuld have to wait for a
decision in the wit petition. Follow ng the judg-
500
nment in the wit appeal, setting aside the
decision in WP.979/1978, | have been waiting for
gover nment sancti on.
It also transpires that the suit was filed by respondent no.
1 without serving a notice as required under s. 80 of the
Code of CGivil Procedure, 1908. W refrain from expressing
any opinion as to whether the return of the plaint for
representation after the decision of the wit petition would
save the running of the time. The questions whether the suit
is barred by limtation or not, or whether the same was
conpetent without a notice wunder s. 80 of the Code, are
guestion to be determ ned by the H gh Court in the suit.

Accordingly, the appeals nust succeed and are all owed.
The judgrment and order passed by the Division Bench of the
Hi gh Court are set aside and that of the learned Single
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Judge disnmissing the wit petition restored. The H gh Court
will now proceed with the suit brought by respondent no. 1

in accordance with law. The rights and n contentions of the
parties are left open.

There shall be no order as to costs.
H L C Appeal s al | owed.
501




