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1. These petitions raise certain inportantissues as to

the anenability of the State and of its Mnisters ' to be
proceeded against in contenpt for failure of obedience to
the judicial pronouncenents. These proceedings have the
echo of the disastrous event that ended in the denolition on
the 6-12-1992 of the disputed (structure of "Ram Janma
Bhoom -Babri Masjid" in Ayodhya. Thousands of ~ i nnocent
lives of citizens were |ost, extensive danage to property
caused and nore than all a damage to the inmage of this great
| and as one fostering great traditions of tolerance, faith,
br ot herhood anongst the various comunities inhabiting the
land was inpaired in the international scene. Though the
proceedings for suo notu contenpt against the then Chief
Mnister of the State of Uttar Pradesh and.its officers in
relation to the happening of 6-12-1992 were initiated those
are pending and shall be dealt with independently:

2.The subject-matter of the present contenpt  proceedings,
however, arises out of certain antecedent events /that
occurred during the nonth of July 1992 in relation to an
extent of 2.77 acres of land in Ayodhya which was-acquired
by the State Government pursuant to a notification dated 7-
10- 1991, under Section 4 of the Land Acquisition Act, 1894.
The acquisition was ostensibly for the purpose of developing
the acquired land as an anmenity for pilgrims at Ayodhya.
The acqui sition proceedi ngs were chall enged both before the

H gh Court and this Court. |In those proceedings, three
interlocutory orders cane to be made - two by the Hi gh Court
and one by this Court. |In order to put the conplaint of

wi | ful disobedience of these orders by the State of Uttar
Pradesh and its Chief Mnister, Shri Kalyan Singh, it is
necessary to advert to two of these orders.
3. On 15-11-1991 in WP No. 1000 of 1991+ this Court made the
followi ng order: (SCC p. 222, para 1)

"The petitioners have approached this Court by
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way of these petitions under Article 32 of the
Constitution as public interest |litigation
chall enging the acquisition covered by two
notifications dated 7-10-1991 and 10-10-1991
made under Section 4(1) of t he Land
Acqui sition Act, 1894 wunder which certain
property in Faizabad close to Ram Jannma
Bhoom -Babri Masjid conpl ex has been notified
for acquisition for the purpose of devel opnent
of pilgrimge and providing anmenities to them
at Ayodhya."
This Court further said: (SCC pp. 223-24,
paras 7-8)
“In the meantinme, as we have been told at the
Bar, there was a neeting at the national |eve
of the Integration Council and the Chief
M nister of the State as it appears from the
affidavit of the Hone

+ Naveed Yar Khan v. State of U P, 1992 Supp 2 SCC 221
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Secretary - of ~the respondent-State ~dated 13-11-1991 nmmade

certain statements to the Council. These have been

extracted in paragraph 3 of the affidavit and read thus:

"The Chief Mnister has nmade several ' statenents at the

Nati onal Integration Council meeting on 2-11-1991. On the

basi s of the statenents, the resolution of Nat i ona

I ntegration Council was passed on 2-11-1991. - The Resol ution

itself states:
"The Council noted the follow ng assurances
gi ven by the Chief ‘M nister of Utar Pradesh:
(i) Al efforts wll be made to find an
am cabl e resolution of the issue;
(ii) Pending a final solution, the Governnent
of Utar Pradesh wll _hold itself fully
responsible for the protection of the Ram
Janma Bhumi - Babri Masjid structures;
(iii) Oders of the Court inregard to the
land acquisition proceedings will “be fully
i mpl ement ed; and
(iv) Judgnent of the Allahabad H gh Court in
the cases pending before it wll not  be
viol ated. "
W shall take it, and M Jaitley has no
objection to our doing so, that the State  of
Uttar Pradesh remai ns bound by what has been
stated in this paragraph and this shall be the
obligation of the State of Utar Pradesh to
stand by our order of today which is nade
after taking into account the stand of the
State of Utar Pradesh as disclosed by the
Chief Mnister and reiterated in the affidavit
of the Hone Secretary. It shall, therefore,
be taken as a representation to the Court on
whi ch we have made this Order."

4. On 15-7-1992 the H gh Court of Allahabad in CVA No.

83(0) of 1992 made an order to the follow ng effect:
"Learned Advocate Ceneral has prayed for and
is allowed three days’ tine to file counter-
affidavit. Three days’ tine is allowed for
filing rejoinder to the petitioner (.) List
i medi ately thereafter (.) In the nmeantine the
opposite parties are restrained from raising
any construction on the land (.) If there is
any necessity for doing something on the |and
for its use, prior permssion fromthe Court
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woul d be obtained (.)"
5. The grievance in these contenpt proceedings is that
these orders have been deliberately and wilfully flouted and
di sobeyed by the State of Utar Pradesh, though t he
petitions for contenpt which were lodged in the nonths of
February and March 1992 respectively, nerely alleged there
were denplitions of certain structures in violation of the
interdiction in that behalf contained in the order of this
Court dated 15-11-1991. However, later on as events
devel oped, certain subsequent events were brought to the
notice of the Court by affidavits which cane to be filed
poi nting out that |arge-scale
447
construction work of a permanent nature was carried out on
the land in utter disregard of the orders of this Court. By
order dated 5-8-1992 this Court while recording the finding
that the alleged denolitions did not strictly fall wthin
the interdiction of the order of this Court dated 15-11-
1991, however, found that there were certain constructiona
activities undertaken on the land which prinma facie violated
the orders of this Court.
6. It is to be mentioned in this context that Shri Kalyan
Singh, the then Chief Mnister of the State of Utar
Pradesh, who was initially eo nomne a party in both the
proceedi ngs was, however, deleted fromthe array of parties
in Contenpt Petition No. 97 of 1992. ~Shri. Kalyan Singh
however, continued to be party in Contenpt Petition No. 102
of 1992.
7.1n view of the fact that the allegations of " |arge-scale
violation of the order of this Court and of ‘the H gh Court
were in the subsequent affidavits an opportunity was
afforded to the State of Uttar Pradesh and Shri Kalyan Singh
to traverse these allegations. Shri K K. Venugopal, |earned
Seni or Counsel who appeared for both the State of ' Utar
Pradesh and Shri Kal yan Singh made certain statenents which
are incorporated in the order dated 5-8-1992:
" Shri K. K Venugopal , | ear ned counse
appearing for the respondents in ‘both the
contenpt cases submitted that the respondents
are placed in a di sadvantageous position as to
the sufficiency of opportunity to traverse the
all egations made fromtine to tine in these
contenpt proceedings. He submitted that the
two contenpt petitions had been filed in the
nont hs of February and April 1992 respectively
and the notices issued to the State of Utar
Pradesh and ot her respondent s confi ned
thensel ves to certain specific acts of
contenpt specifically alleged in the petitions
as originally lodged. Learned counsel says
that later on, fromtime to time, the State
and other respondents are called upon to neet
a shifting and entirely different set of
all egations, said to arise out of certain
events that occurred subsequent to the filing
of the contenpt petitions, particularly in the
nmonth of July 1992.
Shri  Venugopal stated that wthout bei ng
understood to be insistent upon a technicality
that a further notice on the initiation of
contenpt is required to be issued on the new
set of allegations, his clients’ stand is that
they be afforded a reasonable opportunity to
traverse, in a conprehensive way, and
cunmul atively all the allegations contained in
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the affidavits filed fromtinme to time by both
the petitioners, as also traverse the materia
such as photographs etc. relied upon in
support of the allegations.
We think that this prayer is reasonable and
the respondent s shoul d have such an
opportunity. They shall nmeet the case as
presented in the affidavits filed by the
petitioners in the nonth of July 1992 in the
pendi ng contenpt petitions in regard to the
all egations of continued violation of the
orders of the Courts, said to have occurred
during the nonth of July 1992."
448
Thereafter, counter-affidavits were filed by the officers of
the U P CGovernnent. Shri- Kal yan Singh, however, did not
choose to file an affidavit of his own.
8. The qgravanen of the charge in these contenpt petitions is
that Shri Kal yan Singh, the then Chief Mnister of the
State, in viewof his ideological and political affinity
with the Bharatiya Janata Party -and the Vishwa Hi ndu
Parishad and their commitnent to the building of Sri Ram
temple, deliberately encouraged and pernmitted the grossest
viol ation of the Courts’ -orders.
9. The defence in substance, is that the constructions were
initially of the nature of "levelling operations" done By
the State Governnment for enabling the Parikrama facilities
for the pilgrinms. ‘However, later, the |arge congregation of
Sadhus who had assenbled on the l'and took upon themnsel ves to
make the constructions and that even those constructions
which were in the nature of a platformdid not  anpunt to
per manent structure such as were prohibited by the order of
the Court.
10. The questions that thereforearise  for consideration
are:
(i) Wether the undertaking given by the Chief
M ni st er before . the National I nt'egration
Council which was in terns recapitulated and
incorporated in the order dated 15-11-1991 of
this Court could be said to be an undertaking
given by the Chief Mnister personally or was
nmerely an undertaking on behalf of the UP
Gover nnment ;
(ii) \Whether there was any construction of a
per manent nature carried on the land in wlful
di sobedi ence of the orders of the Court;
(iii) Whether these constructional ~activities
were carried on by or at the instance of the
State Government or its authorities or were
done in connivance with and assistance and
encour agement of the State Governnent; or were
they carried out in spite of all reasonable
steps taken in that regard by the State
CGovernment and the Chief Mnister to prevent
t he same; and
(iv) \Whether the State Governnment and the
Chief Mnister were not liable for contenpt
for any alleged wlful disobedience of the
orders of this Court.
11. The purport of the defence - as gatherable from the
various affidavits and counter-affidavits filed fromtinme to
time - does not seemto dispute that constructions of a
substantial nature were carried out on the land in the nonth
of July 1992. Inplicit in these adnmissions is that had
these works and activities been carried out by the State
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Governnment and its authorities, there would be no doubt
what soever that they constitute a flagrant violation of the
orders of the Court. What was, however, sought to be
pl eaded was that the area in question, by a long religious
tradition in Ayodhya, attracts a |large nunber of pilgrins
and particularly in the nonth of July which coincides wth
the period of 'Chaturmas’ where a | arge number of Sadhus
congregate to celebrate "Sarvadev Anusthan". It was urged
that these pilgrimSadhus enbarked upon the construction of
the cement concrete
449
platform and that their nunmber was so large that any
coercive preventive action would have triggered off an
adverse reaction which mght have endangered the safety of
the di sputed "Ram Janna Bhooni-Babri Masjid structure" which
was situate in the immediate vicinity and for whose
protection the Governnment stood committed. In view of these
conflicting considerations and of the risks involved in the
operations, the Government felt conpelled to abstain from
any coercive steps to prevent the constructions by the
pilgrinmns. We shall later advert to the nmerits and bona
fides of this version. ~Suffice it to say here that at no
point of time did the Chief Mnister seek before Court to be
absolved of his wundertaking in view of these alleged
condi tions. They are now put forward as a defence in the
contenpt action.
12. But it is necessary to say that in-a Governnment of |aws
and not of men the executive branch of Government bears a
grave responsibility  for upholding and obeying judicia
orders. It is perhaps worthwhile recalling what the Suprene
Court of United States observed in WIliam G Cooper
Menbers of the Board of Directors of the Little Rock v. John
Aaron, where, in his concurring opinion Justice Frankfurter
sai d:
"The use of force to further obedience to |aw
is in any event a last resort and one not
congenial to the spirit of our Nation. .
Violent resistance to |aw cannot be nade a
| egal reason for its suspension without
| oosening the fabric of our society: What
could this mean but to acknow edge t hat
di sorder under the aegis of a State has nora
superiority over the law of the Constitution?
The historic phrase 'a Government of laws and
not of men’ epitom zes the distinguishing
character of our political society. Wen John
Adans put that phrase into the Massachusetts
Decl aration of Rights he was not indulging in
a rhetorical flourish. He was expressing the
aim of those who, with him framed t he
Decl arati on of |ndependence and founded the
Republic.
Conpliance w th decisions of this Court, as
the constitutional organ of the suprene law of
the land, has often, throughout our history,
depended on active support by State and |oca
authorities. It presupposes such support. To
withhold it, and indeed to use political power
to try to paralyse the suprene |aw, precludes
the maintenance of our federal system as we
have known and cherished it for one hundred
and seventy years.
Lincoln’s appeal to 'the better angels of our
nature’ failed to avert a fratricidal war.
But the conpassionate w sdom of Lincoln’s
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First and Second | naugural s bequeathed to the
Union, cenented with blood, a noral heritage
whi ch, when drawn upon in tinmes of stress and
strife, is sureto find specific ways and
means to surmount difficulties that may appear
to be insurnountable.”

1358 US1: 3 LEI?2d5: 78 S C 1401 (1958)
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13. Dicey, in his Law of the Constitution, (10th Edn., pp

193-94) said:
"When we speak of the 'rule of law as a
characteristic of our country, (we nean) not
only that with us no nman is above the | aw, but
(what is a different thing) that here every
man, whatever  be his rank or condition, is
subject” to the ordinary |aw of the realm and
amenable to the jurisdiction of the ordinary
tri bunals. In England the idea of |ega
equality, or of the universal subjection of
all~ classes to one law administered by the
ordinary courts, has been pushed to its utnost
[imt. Wth us every official, from Prinme
M ni ster dowmn'to a constable or a collector of
taxes, is-under the same responsibility for
every act done without legal justification as
any other citizen. The reports abound wth
cases in which officials have been brought
bef ore the courts, and made, in their persona
capacity, liable ~to punishnent, —or to the
payment . of damages for acts ~done. in their
official ~character but in excess of their

lawful authority. A colonial governor, a
secretary of State, a mlitary officer, and
all subordinates though carrying out t he

conmands of their official superiors, are as
responsi bl e for any act which the | aw does not
authorise as is.any private and unofficia
person.”
14. In these formative years of our nation building, it is
nore inportant than ever to recognise that in a pluralist
society lawis the greatest and the only integrating factor.
Respect for law and its institutions is the only assurance
that can hold a pluralist nation together. Any attenpt to

achieve solutions to controversies, however, ideologically
and emotionally surcharged, not on the basis of Ilaw and
through judicial institutions, but on the strength of
nunbers will subvert the fundanmental values of our chosen
political Organisation. It will denolish public faith in
the accepted constitutional institutions and weaken people’s
resolve to solve issues by peaceful neans. It wll ~destroy

respect for the Rule of Law and the authority of courts and
seek to place individual authority and strength of nunbers
above the w sdom of |aw. This is courting disaster,
fratricidal wars, civil commtion, disruption of everything
that we hold sacred. The highest cherished value of our

nati onhood which is tolerance will be distorted by such
m sgui ded ent husi asm
15. On the issue whether there was construction - rmassive

construction in violation of the Courts’ orders, no other
material than the very admi ssions of the State authorities
are sufficient to justify a finding that there were such
violation of the Courts’ orders.

16. In the Chief Engineer’'s Report appended to the counter-
affidavit of Shri Prabhat Kumar, Principal Secretary to the
CGovernment, Hone Department, the follow ng description of
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the nature of the work occurs :
"Foundation concrete has been laid in three
| ayers as described in the enclosed site map
inthe plan. It was seen on digging from the
outer side, that the lowest Ilayer had an
average thickness of 62 cm, the mddle |ayer
had an average thickness of 60 cm and the
upper | ayer had an average thickness of 60 cm
M ddl e and upper |ayers have not been laid
451

on the whole of the area in which foundation
concrete has been laid on the | owest |ayer.

Brick wall ‘has been constructed in sone part,
the height of which is 1.56 netres, on the
| owest layer of the foundation concrete, the
locati on of ~which has been shown in the
enclosed site map.in the plan. The brickwork
of "'the wall has been done with cenent and sand
nmortar. A brick wall touching the cut in the
earth on nount cl ose to the pipe barricading,
has been constructed, the average height of
which is 2.25 netres and cenent and sand

nortar has been used in it. Its location has
been ‘shown in the enclosed site map in the
pl an,"

17. Commenting on the possible purpose of this structure,
Shri Prabhat Kunmar hinsel f says, "however, according to the
statenments of those involved in the construction work it was
intended to be the first step towards putting up of the
"Singh Dwar’ of the proposed "Ram Mandir’ as and. when the
sane woul d be constructed".
18. In the report dated 18-7-1992 by the District Magistrate
and Seni or Superintendent of Police to the Chief Secretary,
as to the nature and extent of construction, while admitting
the progress of construction, the District Magistrate says :
"On 18-7-1992 at 8.45to0 9.30 a.m we net Shr
Ashok Singhal and Shri Onkar Bhave and
requested them to have the work stopped in
conpliance with order dated 15-7-1992 of the
H gh Court, responsibility for which had been
entrusted to us. They inforned that at 5 p.m
on 17-7-1992 decision was taken in the nmeeting
of about 50 saints at the D ganber Akhara that
construction will not be stopped. In view of
this deci sion construction. could not be
stopped and they suggested that tal ks may be
hel d with nmenbers of Templ e Renovati on
Conmittee."
19. This Court constituted a comittee consisting of” / Shri
S. Rai, Registrar General, Suprene Court; Professor/ K K
Nayar, 11T Delhi and Professor Arvind Krishan, School of
Pl anni ng and Architecture, New Delhi. In the report of the
Conmittee, the nature and the extent of construction is
descri bed thus :
"The area built-up can be visualised as 5
north-south strips arranged fromthe east to
the west (for the purpose of conputation and

reference as shown in Appendix A2-1. Ar eas
and dinensions of the first four strips
increase step by step from one anot her. The

fifth strip is cut back both in area and
di nrension. There are 3 |layers of concrete in
the structure (Annexure Al-2). The first
layer is about 0.62 mthick and it covers the
full area of 1060 sq. mexcept for a circular
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opening of 7. 1 mdianeter in the centre of
the fourth strip. On the northern side, the
top level of this layer of concrete nerges
with the ground. On all other sides this
layer is only 10 cm below the ground |evel.
The second layer is 0.6 mthick and has an
area of 560 sqg. in, including the circular

openi ng. It is laid on the first |ayer over
the strips 2 to 5 and with setbacks. Bot h
t hese

452
| ayers are fairly symetrical about the east-
west axis, except for small irregularities in
the di nensions. The third layer is also 0.6 m
thick but covers only a snmall area of 130 sq.
m Bul k" of concrete is laid on the south-west
region of the structure. In general, the
second and third |ayers have poor surface
finish. The concrete casting wor k is
unfi ni shed.
However, if one desires, a nodified formof a
classical ~temple can be related to this
confi gurati on:
As already stated in Paragraphs 2(a).04.1 to
2(a)./04.4, the magnitude of the work is such
that it could not have been carried out
without the wuse of construction equipnents
such as water-tankers, cenment concrete mxers,
concrete vibrators, ~earth-noving equi pnent
etc."”

20. There is, therefore, ~no nmanner  of doubt t hat

substantial work, indeed very substantial work, ‘“involving

tonnes of cenment and concrete deployed with the ' help of

constructional rmachinery was carried onat the site. The

phot ogr aphs produced by the conplainant - which are not

di sputed indicate the gathering of workers. A mere  perusa
of the photographs justifies aniinference that the |large
wor kforce at the site does not consist of mere Sadhus but
justifies the inference that professional worknen had been
depl oyed at the site.

21. We nust, however, indicate that the report of the
Expert Conmittee headed by Shri S. Rai, Registrar General
was of the nonth of August 1992. But the significance of
the report as to the nature and extent of work and whether
it could be related to the nonth of July is determned by
the fact that on Utar Pradesh CGovernment’s —own adm ssion
the work had stopped on 26-7-1992. It is, ~therefore,
permssible to relate the factual state of  construction
indicated in the Expert Commttee’'s Report to what nust be
presuned to have been carried out in the nonth of July 1992
itself. We have no hesitation in finding that there was
massive work undertaken and executed on the |and in
violation of the Courts’ orders.

22. The next question is whether these activities were
carried on by a congregation of Sadhus at the site and not
by the State Governnent and despite Governnent’'s efforts.
Apart froma glib suggestion that any attenpt to prevent the
wor k woul d have created a violent situation endangering the
safety of the "Ram Janma Bhoom -Babri Masjid structure"
itself, nothing is indicated as to what was sought to be
done at all to prevent constructional nmaterial comng in
There is no nmention in any of the affidavits of any of the
officers as to what reasonabl e neasures the Governnent took
to prevent the inflow of constructional material such as
large quantities of cement, nortar, sand, constructiona
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equi pment, water-tankers etc. that were necessary for the
work. The report of the Expert Commttee has indicated that
constructional nachinery was indi spensable having regard to
the nature and magnitude of the work carried out. Wile it
is understandable that the prevention of the gathering of
Sadhus m ght have created sone resent ment, it is
ununder st andabl e why [ arge quantities of building materials
were allowed to

453

be brought on the land unless it be - and that nmust be the
reasonabl e presunption - that the Government itself was not
too anxious to prevent it. It is not nmerely positive acts
of wviolation but also surreptitious and indirect aids to
circumvention and violation of the orders that are equally
i nperm ssible. |If reasonable steps are not taken to prevent
the violation of the orders of the Court, Governnent cannot
be heard to say that violation of the orders were at the
i nstance of others. The presunption is that the Governnent
i ntended 'not to take such preventive steps. In the facts
and circunstances of the case, we are unable to persuade
ourselves  to the view that the Governnent was hel pl ess and
the situation that had developed was in spite of al
reasonabl e steps taken by the Government. Indeed there is
no indication that the Government bestirred itself to take
any steps, reasonable or otherwise, to prevent |arge-scale
building material getting into the site. The Chief Mnister
havi ng given a solemm assurance to the National Integration
Council and permtted the terns of that assurance to be
i ncorporated as his. own undertaking to this Court and
al l owed an order to be passed in-those terms cannot absolve
hinself of the responsibility unless he placed before the
Court sufficient material which would justify that « he had
taken all reasonable steps and precautions to prevent the

occurrence. Indeed, if such reasonabl e steps had been taken
he could not be faulted nerely because he did not do the
best by the standards of others. In this case, we and no

explanation at all apart fromthe fact that the Sadhus had
congregated in that place in large nunber, as to what / steps
the CGovernment took to prevent the constructional” equi pnent
from getting into site. |If any reasonable effort had been
made and evi dence of that placed before Court, it mght have
been possible for the Court to assess the situation in- the
light of that explanation to find out whether such steps had
been taken. In the absence, we are constrained to hold that
the CGovernment failed to take steps to prevent the grossest
violation of the order of this Court. W record a finding
accordi ngly.
23. The last question is whether the undertaking furnished
by the Chief Mnister was a personal undertaking or was on
behal f of the State of U P. It was both.
24. There is no imunity for any authority of Governnent,
if a personal element is shown in the act of disobedience of
the order of the Court, fromthe consequence of an order of
the Court. Even in England where the maxi m"Crown can do no
wong” has had its influence, a distinction is nmade between
the Crown as such and the Executi ve.
25. In a recent pronouncenent of far-reaching inpact, the
House of Lords in M v. Home Office2 observed (as per Lord
Tenpl eman) :
"My Lords, Parlianment nakes the law, the
executive carry the law into effect and
judiciary enforce the |aw The expression
"the Crown’ has two neanings; nanely the
nonarch and the executive. In the seventeenth
2 (1994) 1 AC 377: (1993) 3 All ER 537
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26.

However ,

century Parlianent established its supremacy
over the Crown as nonarch, over the executive
and over the judiciary. Parl i amentary
supremacy over the Crown as monarch stenms from
the fact that the nonarch nust accept the
advice of a Prime Mnister who is supported by
a majority of Parlianent. Parlianmentary
supremacy over the Crown as executive stens
from the fact that Parlianment pmaintains in
office the Prime Mnister who appoints the
m nisters in charge of the executive.
Parlianmentary suprenmacy over the judiciary is
only exercisable by statute. The judiciary
enforce the |aw against individuals, against
institutions and agai nst the executive. The
judges cannot enforce the |aw against the
Crown as nonarch because the Crown as nonarch
can do no wong but judges enforce the |aw
agai nst the Crown as executive and agai nst the
i'ndividuals “who fromtinme to tine represent
the Crowmn.~ A litigant conplaining of a breach
of the law by the executive can sue the Crown
as executive bringing his action against the
m ni ster who is responsible for the departnent
of State involved, in the present case the
Secretary of State for Home Affairs. To
enforce the | aw the courts have power to grant
renmedi es i ncl udi ng i njunctions  agai nst a
mnister in his official capacity. If the
m ni ster -has personally broken the ‘|aw, the
litigant can sue the ninister, in this case M
Kennet h Baker, in his personal capacity. For
the purpose of enforcing the | aw against al
persons and institutions, including mnisters
in their official capacity and in their
personal capacity, ‘the courts are armed with
coercive powers exercisable in proceedings for
contenmpt of court.
* * * *

My Lords, the argunent that there is no power
to enforce the law by injunction or contenpt
proceedi ngs against a mnister in his official
capacity would, if upheld, establish t he
proposition that the executive obey the l'aw as
a matter of grace and not as a nmatter of
necessity, a proposition which would reverse
the result of the GCvil War. For the reasons
given by nmy noble and l|earned friend / Lord
Woolf and on principle, | am satisfied that
i njunctions and contenpt proceedings  nay be
brought against the nminister in his officia
capacity and that in the present case the Hone
Ofice for which the Secretary of State was
responsi ble was in contenpt."”

in that case it was found as a matter of fact

that there was no personal elenment involved in the violation
at the instance of the Hone Secretary, M Baker. Therefore,
Lord Tenpl eman observed

"I am also satisfied that M Baker was
throughout acting in his official capacity, on
advice which he was entitled to accept and
under a mistaken view as to the law. In these
circunstances | do not consider that M Baker
personally was guilty of contenpt."
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In the | eading speech Lord Whol f said

"This was the first tine that a minister of

the Crown had been found to be in contenpt by

a court. The finding of contenpt was nmade for

not conplying with an injunction granted by

Garland, J. ordering M, who
455
had made a claimfor asylum which was rejected by the Hone
Ofice, to be returned to this country.
* * * * *
Nol an, L.J. considered that the fact that proceedings for
contenpt are ,essentially personal and punitive neant that
it was not open to a court, as a natter of law, to nmke a
finding of contenpt against the Home Office or the Hone
Secretary.+ Wile contenpt proceedings usually have these
characteristics and cont enpt pr oceedi ngs agai nst a
government departnent or-a mnister in an official capacity
woul d not be either personal or punitive (it would clearly
not be appropriate to fine or request the assets of the
Crown or ‘a gover nnent departnent or an officer of the Crown
acting in-his official capacity), this does not nean that a
finding of contenpt against a governnment departnent or
m ni ster would be pointless. The very fact of making such a
finding would vindicate the requirenents of justice. In
addition an order for costs could be nade to underline the
significance of contenpt. A purpose of the courts’ powers
to nake findings of contenpt is to ensure that the orders of
the court are obeyed. This jurisdiction is required to be
coextensive with the courts’ jurisdiction to nake the orders
which need the protection which the jurisdiction to make
findi ngs of contenpt provides.
* * * * *
Normally it wll be nore appropriate to nake the order
against the office which a mnister holds where the ' order
whi ch has been breached has been made against that office
since menbers of the departnment  concerned wll al nost
certainly be involved and investigation as to the part
played by individuals is likely to be at |east ‘extrenely
difficult, if not inmpossible, unless privilege is waived (as

conmendabl y happened in this case). In_addition the object
of the exercise is not so much to punish an individual as to
vindicate the rule of law by a finding of —contenpt. Thi s

can be achieved equally by declaratory finding of the  court
as to the contenpt against the mnister as representing the
depart nment . By maki ng the finding against-the nminister in
his official capacity the court will be indicating that it
is the departnent for which the mnister is responsible
whi ch has been guilty of contenpt. The mnister hinmself my
or may not have been personally guilty of contenpt. The
position so far as he is personally concerned woul d be the
equi valent of that which needs to exist for the “court to
give relief against the minister in proceedings for judicia

revi ew.

* * * * *

To draw a distinction between his two personalities would be
unduly technical. Wile he was Hone Secretary the order was

one binding upon himpersonally and one for the conpliance
with which he as the head of the department was personally
responsi ble.”

+ See M v. Hone Ofice, (1992) 4 Al ER 97, 144: (1992) 1

@B 270, 311
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27. In the State of Bihar v. Rani Sonabati Kumari3 hi s
Court approved the follow ng view of Chakravartti, C. J., in

Tarafatull ah Mandal v. S.N. Maitra4
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"I do not say that in fit cases a wit for
contenpt may not be asked for against a
corporation itself, or against a Governnent.
In what form in such a case, any penal order
if considered necessary, is to be passed and
how it is to be enforced are different matters
which do not call for decision in this case.
In England, there is a specific rule providing
for sequestration of the corporate property of
the party concerned, where such party is a
cor porati on. | amnot aware of any simlar
rule obtaining in this country, but I do not
consider it inpossible that in a fit case a
fine my be inposed and it nmay be realised by
net hods anal ogous to sequestration whi ch woul d
be a distress warrant directed against the
properties of t he Gover nment or t he
Cor por ati on. "
(enphasi s suppl i ed)

28. The State Governnent is, therefore, liable in contenpt.
A Mnister or Oficer of Governnent is also either in his
official capacity or if there is a personal el enent
contributing to contenpt, in his personal capacity, |liable
in contenpt.

29. W find that the undertaking given by Shri Kalyan Singh
was both in his personal capacity and on  behalf of his

CGover nment . There has been a flagrant breach of that
undert aki ng. There' has been wilful = di sobedience of the
order.

30.1t is unhappy that a | eader of a political party and
Chief Mnister has to be convicted of an offence of contenpt
of court. But it has to be done to uphold the mmjesty of
I aw. We convict himof the offence of contenpt of " court.
Since the contenpt raises |arger issues which affect the
very foundation of the secul ar fabric of our nation, we also
sentence himto a token inprisonment of one day. We al so
sentence himto pay a fine of Rs(2000. The fine shall be
paid within a period of two nonths. For the sentence of
i mprisonnent a warrant will issue.

31. The contenpt petitions are partly di sposed of
accordi ngly.
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