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The Plenum of the Constitutional Court comprising $enior Judges Maria Emilia Casas
Baamonde, President, Guillermo Jiménez SancheentédConde Martin de Hijas, Javier
Delgado Barrio, Elisa Pérez Vera, Roberto GarciwaCaMontiel, Eugenia Gay Montalvo,
Jorge Rodriguez-Zapata Pérez, Ramon Rodrigueza&rribascual Sala Sanchez, Manuel

Aragon Reyes and Pablo Pérez Tremps, has ruled

IN THE NAME OF THE KING
the following

JUDGMENT

In the question of unconstitutionality number 580 raised by Section Three of the
Provincial Court of Barcelona, in respect of adiéD7, paragraph two of the Criminal Code.
The State Attorney in official representation ane State Public Prosecutor entered an
appearance in these proceedings. The opinion dZtlet was expressed by Eugeni Gay

Montalvo as Rapporteur

Conclusions of Law

1. The Third Section of the Provincial Court of Balona has raised the question of
unconstitutionality with respect to paragraph tvianicle 607 of the Penal Code, according
to which, "dissemination through any medium of gleatheories which deny or justify the
offences classified in the previous paragraph isfdlticle, or which attempt to rehabilitate
systems or institutions which harbour practicescivlyenerate such crimes shall be punished
with a sentence of one to two years prison ".

The crimes referred to in the aforementioned preaspthose of genocide, defined by art.



607.1 of the PC as conduct guided by the interitbatestroy totally or partially a national,
ethnic, racial or religious group by perpetratimy af the following acts: 1) killing any of
their members; 2) sexually molesting any of its rhem or causing any of the injuries
established in art. 149 PC; 3) subjecting the graugny of its individuals to living

conditions which would endanger their lives, oi@asly harm their health or cause any of
the injuries established in art. 150 PC; 4) cagynt enforced displacement of the group or
its members, adopting any measure which is likelgrevent its way of life or reproduction
or to forcibly transfer individuals from one grotgpanother; and 5) to cause any other harm
differing from the aforementioned.

The proposing court maintains that the paragraguestion could be contrary to the right to
freely express and disseminate thoughts, ideaginébns through words, writing or any
other means of reproduction [art. 20.1 a) SC]. @osely, the State Attorney and the Public
Prosecutor consider, on the basis of different raents, that the aforementioned right does
not afford protection to conduct such as thosegypassified as a crime in the
aforementioned criminal precept, and that thereitorannot be considered unconstitutional
or harmful to the principle of minimum interventiofhcriminal law, as the types of conduct
which it seeks to prevent are dangerous for theepted legal right

2. Before commencing an analysis of the doubtedaiy the Chamber proposing this
guestion of unconstitutionality on art. 607.2 of fhenal Code it would be appropriate to
define the object of the present constitutionatpss. Even when the Order in the proceeding
refers in its operative part to art. 607.2 as agpeof doubtful constitutionality without
further specifications, nevertheless, all its Idgdis is aimed at requesting a declaration-
this Court exclusively in respect of the first pgnaph which refers to the dissemination by
any means of ideas or theories which deny or yu#tié crimes classified as genocide in art.
607.1 PC. In effect, the proceeding which gavetoshe present issue is an appeal against
the Judgment of 16 November 1998 of Criminal Caurhber 3 of Barcelona. In said
judgment it was declared proven that the accusedinvalved in the distributior
dissemination and sale of materials and publicatishich denied the persecution and
genocide suffered by the Jewish people. The propasthe present question, having
explained its relevance, was based on the facthlaiccused party's bookshop “specialised
in second World War books written from the perspeocdf authors who defend Nazi
Germany and deny the existence of the Holocaugspide this fact, in a generic manner the

constitutionality of all the types of conduct sgied in art 607.2 OCLC is subject to the



control of this Court. 607.2 OCLC.

Reiterated theory of this Court has shown thatiestion of unconstitutionality is not a
procedural instrument for seeking an abstractfaation of the System. In effect, it is not an
action granted for the purpose of directly opposing general manner, the validity of
regulations, butather an instrument made available to the coartsder to reconcile the dt
obligation of acting subject to the Law and the §duation, which cannot be invalidated by a
use which for it is not adapted such as for exanfpkng it to obtain declarations which are
unnecessary or indifferent for deciding on the pemtings in which the question is raised”
(for all decisions see CCJ 17/1981, of 1 June 1Cland 64/2003 , of 27 March , CL 5).

In this case given that, on one hand, the subjettteocriminal proceedings in which the
present question of unconstitutionality is raiseasweduced exclusively to the dissemination
of ideas and theories which deny or justify genecahd on the other hand that all legal
substance of the proposal is directed at questiathi@ criminal condemnation of such
conduct, it is to this matter that the subjecth& present question of unconstitutionality is
confined (CCJ 156/2004 of 21 September , CL2).

3. In accordance with the arguments developeddrpthposal of the question, the court
making that proposal bases its consideration oeahduct defined as criminal in art. 607.2
of the PC cannot be framed within the concept o/pcation to act criminally nor in an
apology for the crime, as the literal meaning ef #fiorementioned provision does not require
as an element thereof that they be aimed at igottiimes of genocide, nor that they praise
genocides or applaud those who perpetrate thern dbements which, in contrast, are
inherent to said crimes &sclear form their definition contained in ar8.1 PC. According t
the Provincial Court nor is it appropriate to imtest the precept in question in terms of
categories of incitement to commit crime or of golagy for the crime, as this would
presyppose an extensive interpretation thereof, cont@tiie requirements of the principle
criminal legality. The behaviour questioned, inttihés classified as criminal by art. 607.2

is the mere dissemination of ideas or theories lwb&ny or justify the existence of historical
facts classified as genocide. The Chamber consildatshere is a clear conflict of such
classification with the right enshrined in art. P&C. In respect of this right the theory
established by the Court in CCJ 214/1991 of 11 Ndyer and 176/1995 of 11 December, in
the sense of considering that it provides coveutgjective and interested opinions on
specific historical events, however erroneous arfdunded they may be which do not

presuppose a contempt for the dignity of persoresaanger for peaceful coexistence of all



citizens. Both the State Attorney and the Statdi®#vosecutor share the opinion of the
proposing court that the conduct sanctioned by6&it.2 of the CC consistent with
disseminating ideas or theories which deny orfjusiie genocide cannot be interpreted as a
means of apology for genocide; however both defbadonstitutionality of said precept by
considering that the right to freedom of expressiannot protect the aforementioned
conducts. In their view, the denial or justificatiof genocide contains a potential danger to
extremely important legal rights, and thereforeamnot claim protection through the right to
freedom of expression. Said potential danger wawfthermore presuppose sufficient
justification for its punishment without it suppogiany conflict with the principle «

minimum intervention proper to criminal law.

Both arguments also substantially concur, althaugjhg a different terminology, in respect
of which legal rights in particular are affectedthg conduct in question: the rights of certain
religious, ethnic, or racial minorities and the stituitional system itself insofar as the
democratic system would be destabilised by the tr@nd extension of ideas or theories
which denied or justified certain historical faethich ultimately are legally defined as crin
of genocide.

Thus, the reasoning outlined by the State Attomray the Public Prosecutor is based
fundamentally on the potential danger which thelysader that the dissemination of ideas
denying or justifying a historically irrefutable myacide would hold, not only for persons who
belong to that same religious group but for democverall. From the statement of that
danger both deduce, contrary to position takerhbycburt proposing this question, the
impossibility of the aforementioned conduct beimgtpcted by the right to free expression
and dissemination of thoughts, ideas and opinicke@vledged in art. 20.1 SC as well as
proper justification of its criminal classification

4. Ever since this Court has been required to decla the constitutionally protected content
of freedom of expression, we have consistentlyedt#itat "art. 20 of the Constitution, in its
various sections, ensures that free public comnatioigs shall be maintained, however
without detracting from the real content of othghts enshrined in the Constitution, reduc
the representative institutions to empty shellstatally distorting the principle of demiatic
legitimacy stated in art. 1.2 of the Constitutiordavhich is the basis of our whole legal-
political system. The preservation of this free [pubommunication without which there
would be no free society, and therefore no popsgaereignty, requires the guarantee of

certain fundamental rights common to all citizearg] the general prohibition on specific



actions of power“(JCC 6/1981 of 16 March, CL 3, taomed in among others, JCC /1990, of
15 February; 336/1993, of 15 November; 101/2002 &fine; 9/2007, of 15 January).
Similarly, the European Court of Human Rights frttra Judgment Handyside vs. United
Kingdom, of 7 December 1976, reiterates that freedbexpression constitutes one of the
indispensable tenets of a democratic society ardbthe crucial conditions for the progress
and development of every individual (JECHR CastalSpain of 23 April 1992, § 42, and
Fuentes Bobo vs Spain of 29 February 2000, § 43).

The rights guaranteed in art. 20.1 SC are, thezefwt simply an expression of basic
individual freedom but they are also configureagksnents shaping our democratic political
system. Thus “art. 20 of the basic Regulation dtageconfirming the right to freedom of
expression and to freely communicate or receivfiniinformation, guarantees a
constitutional interest namely, the formation artence of a free public opinion, a
guarantee which is imbued with special significaaseince it is a prior and necessary
condition for the exercise of other rights inhernenthe operation of a democratic system, it
becomes in turn one of the pillars of a free andal@atic society. In order to enable citizens
to freely form their opinions and to participatesimesponsible manner in public issues, they
should also be widely informed in such a way thaeibe and opposing opinions may be
weighted” (JCC 159/1986, of 16 December, CL 6).

A direct consequence of the institutional contdritee dissemination of ideas and opinior
that, as we have reiterated, freedom of expressaudes freedom to criticise, "even when
this is unbridled and may disturb, concern or diapk whomsoever it is directed at, since
required in the interests of pluralism, toleranod a spirit of openness, without which a
"democratic society" would not exist (for all deoiss, see JCC 174/2006 of 5 June, CL 4).
Therefore we have decisively affirmed that “it isar that freedom of opinion is safeguarded
to all, however mistaken or dangerous their vievey mppear to the reader, even those which
attack the democratic system itself. The Constitutt it has been said — also protects those
who deny it”. (JCC 176/1995, of 11 December CL2)afis, freedom of expression is valid
not only for information or ideas which are favdulsaviewed or considered inoffensive or
indifferent, but also for those which contravernanftict or concern the Sate or any part of
population (JECHR De Haes and Gijsels vs. Belgioih24 February 1997, § 49

As a result of historic circumstances bound up Wglorigins, our constitutional system is
based on the broadest assurance of fundamenttd,nighich cannot be restricted on the

grounds that they may be used for anti-constitafipuirposes. As is known, in our system —



which differs to others in similar circumstancebere is no room for a model of “militant
democracy” that is, a model which imposes, noteesgut positive adherence to the system
and, first and foremost, to the Constitution (J@22003, of 12 March, CL 7). This
perception is indisputably manifested with part@cuhtensity in the constitutional regime of
ideological freedoms, of participation of expressamd information (JCC 48/2003, of 12
March, CL 10) as it implies a need to clearly défetiate between activities contrary to the
Constitution and thus deprived of its protectiamg $he mere dissemination of ideas and
ideologies. The value of pluralism and the needaftree exchange of ideas as the
underpinning of the representative democratic sygieevent any activity by public powers
which would control, select or seriously deterntine mere public circulation of ideas or
doctrines.

In this way, the constitutionally protected framekof freedom of expression cannot be
restricted by the fact that it is used for the elissation of ideas or opinions contrary to the
essence of the Constitution — and certainly thdselwwere circulated in the issue which
gave rise to the present question of unconstitatitynare repulsive from the perspective of
constitutionally guaranteed human dignity — untbese effectively harm rights of
constitutional relevance. For the civil morals of@en and democratic society, indubitably
not every idea expressed will simply be worthyespect. Even when tolerance constitutes
one of the “democratic principles of coexistenaerred to in art. 27.2 CE said value cannot
simply be identified with indulgence in the lighHtspeeches which repel anyone who is a
of the atrocities perpetrated by the totalitariasvements of our times. The problem which
we need to take into consideration is whether #real of facts which could be considered
barbaric acts or their justification have theirpe®f expression in the free social debate
guaranteed by art. 20 SC or if, conversely, su¢hiops may be the object of punishable ¢
sanction since they affect constitutionally progelctights.

On previous occasions we have concluded that tiagefaents, queries and opinions of Nazi
activity with respect to Jews and concentration gsrhowever reprehensible or distorted
they may be — and in reality they are, as they dieyvidence of history — are protected by
the right to freedom of expression (art. 20.1 GE)elation to the right to ideological freed:
(art. 16 CE), as, irrespective of any assessmantitilay be made, and again this is not the
task of this Court either, they may only be con®deas what they are: subjective and
interested opinions on historical events” (JCC 2994, of 11 November, CL 8). This same

perspective has led the European Court of HumahtRign several occasions in which



doubts were raised over collaboration with Nazneitres during the second world war, to
indicate that the search for historical truth idr#tegral part of freedom of expression and it
considered that it was not the Court’s task toteat® in the basic historical question
(Judgments Chauvy and others vs France, of 23200w, § 69; Monnat vs. Suiza, of 21
September 2006, § 57).

5. The foregoing comments do not imply that the transmission of ideas, in their various
manifestations, is an absolute right. Generic#liig,dissemination of abusive or offensive
phrases and expressions is outside the scopetetciom of that right, without any relation
the ideas or opinions whighis wished to promote, and therefore, unnecedsattye interest
of this case ((JCC 204/1997, 25 November; 11/20@Qanuary, CL 7; 49/2001, 26 Febru
CL 5; 160/2003, 15 September, CL 4). In particularespect of statements, expressions or
campaigns of a racist or xenophobic nature we bawueluded that art. 20.1 SC does not
guarantee “the right to express and disseminapeeifsc understanding of history or
perception of the world with the deliberate aindefiding and discriminating when
formulating such ideas against persons or groupsyicondition or personal, ethnic, or
social circumstances, as this would be tantamauatimitting that for the mere fact of being
made in the course of a more or less historic dis® the Constitution permits violation of
one of the paramount values of the legal systemghaequality (art. 1.1. SC) and one of the
bases for political order and social peace: thaitigf persons (art. 10.1 CE)” (JCC
214/1991, 11 November, CL 8).

In this way, constutional recognition of human dignity provides fr@mework within whict
fundamental rights are to be exercised and ineidilwhich the executioner’s apology is
stripped of constitutional cover, glorifying its @age and justifying its actions, when in fact
they were instrumental in humiliating their victifdgCC 176/1995, 11 December, CL 5). In
addition, we have recognised that this uncompramisore of essential values of our
constitutional system has also been assailed lepsiffe judgments against the Jewish people
which, issued along the lines of opinions denyimgévidence of the Nazi perpetrated
genocide, may be assumed to be racist incitem@a @14/1991, 11 November, CL 8;
13/2001, 29 January, CL 7). These limits essenta@incide with those recognised by the
European Court of Human rights in application aftss two of art. 10 of the European
Convention of Human Rights (ECHR). In particulahas considered (for all, see Judgment
Ergogdu and Ince vs. Turkey of 8 July 1999) thaeffom of expression cannot provide

protection to “discourse of hatred” that is, to algcourse which involves direct incitement



to violence against citizens in general or aggiasticular races or beliefs. On this point a
interpretative reference of the Convention maydamél in Recommendation number R (97)
20 of the Committee of Ministers of the Councilkafrope of 30 October 1997 condemning
all forms of expression which incite racial hatrednophobia, anti-Semitism and all forms of
intolerance, (JECHR Gundiz vs. Turkey of 4 Decen2063, § 41; Erbakan vs. Turkey, 6
July 2006).

Alongside this, the general rule of freedom of esgion ensured in art. 10 ECHR may be
subject to exceptions through the application tfla# ECHR which has no equivalent in our
constitutional system. In virtue of that precepg European Court of Human Rights
considered that the denial of the Holocaust cahaatonsidered to be protected by freedom
of expression in that it implied a proposal of ehclefamation of Jews and incitement to
hatred towards them (Decision Garaudy vs. Franéia4 June 2003). In particular, on that
occasion the question concerned various articleshadontested the reality of the Holocaust
with the declared intention of attacking the statésrael and the Jewish people overall, so
that the Court decisively took into account theirtion to accuse the victims themselves of
falsification of history, attacking the rights ahers. Subsequently, it pointed out, obiter
dicta, the difference between the continuing debate/een historians on aspects relating to
acts of genocide committed by the Nazi regime cedvday art. 10 of the Convention and the
mere denial of “clearly established historical $athich the States may remove from
protection thereof in application of art. 17 ECHICHR Lehideux e Isorni vs. Francia, 23
September 1998; Chauvy and others vs. France #6128 2004, § 69).

On this point it would be appropriate to point that, pursuant to reiterated case law of the
European Court of Human Rights, in order to invtileeexception to the guarantee of rights
contained in art. 17 EHRC it is not sufficient tmyide evidence of damage, but it is also
essential to corroborate the express wish of thdseattempt to use freedormexpression &

a cover in order to use the rights conferred in pinacept to destroy freedoms and pluralism,
or to attack the freedoms recognised in the CommertdECHR Refah Partisi and others vs
Turkey 13 February 2003, 8§ 98; Judgment Fdanokhetsnia, of 17 June 2004, § 79). Only
in such cases, in the opinion of the European Caway States within their margin of
appreciation, permit in their domestic law the niesbn of freedom of expression of those
who deny clearly established historic facts, ondlear understanding that the Convention
only establishes a common European minimum whidnaigbe interpreted in the sense of

restricting fundamental freedoms recognised byratleconstitutional systems (Art. 53



ECHR).

In this way, the broad margin provided in art. 20H for the dissemination of ideas,
increased as a result of the value of plural diaéofpr creating a collective historic
awareness, when referring to historic facts (JCRQB, of 23 March) reaches its limits at
insulting racist or humiliating statements or ingk which incite such constitutionally
unacceptable attitudes directly. As we stated i@ 2C4/1991, 11 November, CL 8, “hatred
and contempt for a whole people or ethnic groupy (sople or ethnic group) are
incompatible with respect for human dignity, whistonly fulfilled if it is equally attributed

to all men, all ethnic groups, and all peoples. thersame reasons, the right of members of a
race or ethnic group to honour, in that it protectd expresses the feeling of dignity, is
indubitably harmed when a whole people or racengfland are generically offended and
despised”. Based on dignity (art. 10.1 and 2 S@)titerefore the deliberate intention to
despise and discriminate against persons or gronipise basis of any personal, ethnic or
social condition or circumstance which is, in theases, deprives the expression and
dissemination of a particular comprehension ofdmsor a perception of the world of
constitutional protection, which if it were not fiis, could be enshrined in the framework
constitutionally guaranteed by art. 20.1 SC.

6. The precept questioned is the first paragraprto607.2 PC, the literal meaning of which
has been referred to above. As is indicated irptheeedings which raised this question and
as shown by the allegations of the State Attormed/the Public Prosecutor, this precept
should be understood in the context of others whicthe criminal sector, comply with the
undertakings acquired by Spain in matters of pertsat and prevention of genocide; among
these, section two of article 22 of the Internagidpact on Civil and Political rights which
establishes that “ any apology for national, racraleligious hatred which incites
discrimination, hostility or violence will be prdfited by the law" and art. 5 of the United
Nations Convention for the prevention and punishnoéthe crime of genocide of 9
December 1948, as result of which Spain undertekestablish, in accordance with its
Constitution “dfective criminal sanctions” in order to punish siegpersons guilty of genoci
or of “direct and public instigation” to commit it.

Among these, given the proximity of the types afidact pursued, art. 615 PC should be
taken into account, which establishes that provoeatonspiracy and proposals to carry out
crimes against the international community shalpbeished with a sentence which is one or

two degrees less than that of actually carryingsoigh acts. Together with this precept, art.



510.1 PC introduced into the Penal Code of 199 disect result of the theory and doctrine
laid down by the Court in JCC 214/1991 of 11 Novempunishment with a prison sentence
of one to three years and a fine of six to twehanths for those who incite discrimination,
hatred or violence against groups or associatfonsacist, antiSemitic reasons or any oth
pertaining to ideology, religion or beliefs, famsjtuation, membership of an ethnic group or
race, their national origin, gender, sexual origats, illness or disability. Finally, the titles
concerned with crimes against honour and thoséwvelt the exercise of public fundamer
rights and freedoms make up the criminal framevadnrotection in which the precept in
guestion is inserted. Through these classificatamrscriminal law is aligned with
international undertakings to which Spain is contealiin respect of this issue. Without
prejudice to this, other countries which sufferedtigularly from the genocide committed
during the priod of national socialism, have also introduce@ g@unishable crime, as a re:
of those tragic historical circumstances, thahefmere denial of the holocaust.

The first paragraph of art. 607 PC completes tleeifip system of protection required by
international instruments in matters binding oni8p#&y punishing various modes of
perpetration of this crime and by requiring inadkes a specific malicious intent concerning
the desire or intention to destroy a social grdAigpa complement to this, in section two
legislature has added an independent penal catadoci does not include that specific m
rea and which punishes the dissemination of ceiti@as and theories. Irrespective of its
object, the effects of this type of punishment lglgthed in art. 607.2 PC on the fundamental
right to freedom of expression (art. 20.1 SC) i®duined by the initial description of the
types of conduct prosecuted, consistent with digs&tng through any medium, ideas or
theories which, since no gplementary element is expressly required, shoelddmsidered i
principle to be a form of dissemination which isstome extent “neutral”, irrespective of the
revulsion which some particular statements may igeee

While obviously accepting the particularly objecible nature of genocide, one of the most
abhorrent crimes imaginable against the human raisetrue that the conduct described in
the contested precept consists of the mere trasgmisf opinions, however insubstantial
they may be, from the perspective of the valuew/loich our Constitution is based. The
literalness of the illegality contained in art. GPC does not require, at first glance, positive
actions of xenophobic or racist proselytising, @een incitement, at least indirectly, to
commit genocide, which are indeed present, in terfmacial hatred or anti-Semitism, in the

crime established in art. 510 PC, punished withensarious penalties. The types of conduct



described do not necessarily imply glorificationgehocides or any intention to discredit,
despise or humiliate the victims. Far from it, literalness of the precept insofar as that it
punishes the communication of ideas consideredamselves, without additionally requiri
contravention of other constitutionally protecteghts, is apparently designed to prosecute a
conduct which in that it is covered by the righfrieedom of expression (art. 20.1 CE) and
even possibly by scientific freedoms [art. 20.1dn)¢ freedoms of conscience (art. 16 CE)
which are manifested to the contrary (JCC 20/128(;ebruary, CL 5), constitutes an
insurmountable barrier for criminal legislature.

Thus, this is not a question of the Penal Codeictsy freedom of expression but rather the
fact that this interferes wittine actual scope of delimitation of the constitadéibright. Beyon
the risk, something undesirable in a democratie st making criminal law a dissuasive
factor in the exercise of freedom of expressigpgiat we have made on other occasions
(JCC 105/1990, 6 June, FCLJ 4 and 8; 287/2000,ekckember, CL 4; JECHR in the Castells
case, 23 April 1992, § 46), criminal regulations prohibited from encroaching on the
constitutionally guaranteed content of fundamenggits. The freedom of configuration of
criminal legislature reaches its limit in the egdsdrtontent of the right to freedom of
expression, in such a way that in the case in guesiur constitutional system does not
permit the mere transmission of ideas to be cliaskéds a crime, not even in cases where
those ideas are truly execrable, being contrahutaan dignity, a precept which forms the
basis of all the rights included in the Constitatiand therefore our political system.

7. As we have repeatedly maintained in virtue efghinciple of preservation of the law, it is
only necessary to declare unconstitutional thosegpts “whose incompatibility with the
Constitution are clearly evident due to the faet tihey cannot be interpreted in accordance
therewith” (for all mentions see JCC 111/1993, 2&rd, CL 8; 24/2004, 24 February CL 6;
131/2006, 27 April, CL 2). Therefore, it would bgpaopriate to “explore the interpretive
possibilities of the questioned precept, shouldette any which would safeguard the
primacy of the Constitution” (JCC 138/2005, 26 MRY,5; 76/1996, 30 April, CL 5) having
admitted ever since our first judgments, the padyilof delivering interpretive rulings,
though a specific text may be declared unconstibiati if it is understood in a particular
manner. We cannot therefore, attempt to reconsérogke against its obvious meaning in
order to conclude that that reconstruction is thestitutional rule (JCC 11/1981, 8 April, CL
4). And this is because the effectiveness of thecyole of conservation of rules does not go

as far as “ignoring or disfiguring the meaning l&faz legal statements” (JCC 22/1985, 15



February, CL 5; 222/1992, 11 December, CL 2; anidI®B3, 18 November). In short, as we
indicated in JCC 138/2005 of 26 May “the apgmiate interpretation cannot be a contra le
interpretation as this would imply distortion andmpulation of legal statements, nor is it
task of this Court to reconstruct a regulation WwHias not been properly elucidated in the
original legal text, thus creating in effect a negulation with the concomitant assumption
by the Constitutional Court of a positive legislatfunction, which institutionally does not
correspond to it (JCC 45/1989, 20 February, CL9B11996, 30 May, CL 22; 235/1999, 20
December, CL 13; 194/2000, 19 July, CL 4; and 18d3& 23 October, CL 7)".

Our mission should necessarily be confined in¢hse to confronting the contested text in
art. 607.2 PC with the scope confined to the righteedom of expression, in the terms
indicated in the previous legal findings. In a pyiseemantic analysis of the content of the
legal precept, the first paragraph provides twéed#nt conducts classified as a crime,
according to which disseminated ideas or theorgy @r justify genocide. As an initial
impression, the denial may be understood as the mgaression of a point of view on
specific acts, sustaining that they either didowtur or were not perpetrated in a manner
which could classify them as genocide. The justtfan, in turn, does not imply total denial
of the existence of the specific crime of genodiderelativises it or denies its unlawfulness,
based on certain identification with the authonsa¢cordance with the previous legal
findings, the precept would conform to the Consititu if it were possible to assume from its
terms that the conduct penalised necessarily implidirect incitement to violence against
specific groups or contempt for victims of the cesrof genocide. Legislature has specific
consigned a provision with respect to the apolagygenocide in art. 615 PC which
establishes that provocation, conspiracy and prdpds carry out crimes of genocide sha
punished with a sentence graded at one or two dedgss than that of actually carrying out
such acts. The fact that the penalty establishedtir607.2 PC is slightly lower to that of this
mode of apology prevents any idea that it is thention of legislature to introduce a
qualified penalty.

8. It is therefore appropriate to determine whethertypes of conduct punished in the
precept subjected herein to our constitutional rmdmbay be considered as a version of that
“discourse of hatred” to which as has been desdniseviously, the European Court of
Human Rights refers as a way of expressing ideasights or opinions which are not
appropriate to be covered by the right to freedbexpression.

With respect to the conduct consistent with theewkmial of a crime of genocide, the



conclusion has to be negative, as said discoumdefiised — in the aforementioned JECHR
Ergogdu and Ince vs. Turkey, 8 July 1999 — aswimth, in its own terms, presupposes a
direct incitement to violence against citizens gaiast specific races or beliefs, which, as has
already been stated, is not the case considetdsipoint by art. 607.2 PC. It is appropriate
to point out that the mere dissemination of coriohsin respect of the existence or non
existence of specific facts, without issuing vgludggments on these or their unlawful nature,
affects the scope of scientific freedom acknowleldgesection b) of art. 20.1 CE. As we
declared in JCC 43/2004, of 23 March, our Constituconfers greater protection to
scientific freedom than to freedom of expressiod iaformation, the ultimate purpose being
based on the fact that "only in this way is histakiresearch possible, which is always, by
definition, controversial and debatable, as itesrien the basis of statements and value
judgments the objective truth of whiclis impossible to claim with absolute certaintythwi
this uncertainty consubstantial to the historicgbate representing what is its most valuable
asset, to be respected and meriting protectiortaltiee essential role it plays in forming an
historical awareness adapted to the dignity oferts of a free and democratic society”.
(CL4)

The mere denial of the crime as opposed to otlpastyf conduct in which specific values
adhere to the criminal act, promoting it througé éxternalisation of a positive opinion, is, in
principle pointless. Furthermore, not even tenddigti- as the Public Prosecutor suggests-
can it be stated that all denial of conduct legd#¥ined as a crime of genocide objectively
pursues the creation of a social climate of hogtdgainst those persons who belong to the
same groups, and who in their day, were victima sppecific crime of genocide, the
inexistence of which is claimed, nor can it beesfahat any denial may per se be capable of
achieving this. In that case, without prejudicéht® corresponding judgment of
proportionality determined by the fact that a mgmeventive purpose or assurance cannot
constitutionally justify such a radical restrictiohthese freedoms (JCC 199/1987, 16
December CL 12), constitutionality, a priori of gheecept would be sustained by the
requirement of another additional element not esgive of the crime classified in art. 607.2
PC; namely that the penalised conduct consistingetlissemination of opinions denying
genocide were in truth conducive to creating aituaiie of hostility towards the affected
group. To impose from this Court a restrictive iptetation in this aspect of art. 607.2 PC
adding new elements, would exceed the limits o jilmisdiction by imposing an

interpretation of the precept totally contrarytwliteral meaning. As a result, the



aforementioned conduct remains in a state pritinaojustifying the intervention of criminal
law, in that it does not even constitute a potéwigager for the legal rights protected by the
regulation in question, so that its inclusion ia firecept assumes violation of the right to
freedom of expression (art. 20.1 CE).

9. A different conclusion is reached in respedhefconduct consistent with disseminating
ideas justifying genocide. Since it expresses aevpldgement, it is indeed possible to note
the aforementioned tendential element in the pybstfication of genocide. The special
danger of such despicable crimes such as genacideh place the v nature of our societ
in jeopardy, in exceptional circumstances permihiral legislature, without any
constitutional loss, to punish public justificatiohthat crime, provided that the justification
operates as an indirect incitement to its pergetratthat is incriminating itself (and this is
what it should be understood that art 607.2 PC)damsduct which although it was in an
indirect form presupposes an incitement to genoditlerefore, legislature may, within the
scope of its freedom of configuration prosecutéhstanduct, including making it subject to
criminal punishment provided that the mere idealabaffiliation to political positions of ar
kind is not deemed to be included therein, whiclulddoe fully protected by art. 16 CE, and,
in connection by art. 20 CE.

Therefore, it will be necessary for the public disgnation of justificatory ideas to enter into
conflict with constitutionally relevant rights oagicular importance, which require the
protection of penal sanctions. This will occurstiy, when the justification for such an
abominable crime is a means of indirect incitemerits perpetration. Secondly, it will also
occur when by means of conduct consistent withgmtasg the crime of genocide as fair,
some kind of incitement to hatred towards spegfaups, defined on the basis of their
colour, race, religion or national or ethnic origsmattempted, in such a way that it presents a
clear danger of generating a climate of violenaz lawstility which may be concentrated in
specific discriminatory actions. It should be engikead that indirect incitement to commit
some of the types of conduct classified in art..60¥C as a crime of genocide — which
include among others, murder, sexual aggressidioyoed displacement of populations —
committed with the purpose of exterminating a whalenan group, affect essential human
dignity in a special way, in that it is one of fieeindations of the political system (art. 10 ¢
and sustains fundamental rights. Such a closenittkthe core value of any legal system
based on the rights of persons enables legisltiyseosecute modes of incitement in this

crime , including indirect modes, which otherwiseild remain outside the scope of criminal



rebuke.

The consideration of punishable dissemination afdcet justifying genocide such as a
manifestation of the discourse of hatred is, furtiere, totally in line with the most recent
international texts. Thus, art. 1 of the Proposatlie Framework Decision on combating
racism and xenophobia, approved by the Counch@Buropean Union in a meeting of 20
April 2007, restricts the obligation of the memb&ates to adopting measures for ensuring
that any public apology for, denial or flagranvialisation of crimes of genocide should be
punished in cases where “it is exercised to adeoitest use of violence or hatred” against the
social group affected.

Furthermore, disrespectful or degrading behaviowatds a group of people cannot be
claimed to be valid in exercise of the freedomganieed in art. 20.1 SC which do not
protect “totally degrading expressions, that issththat in the specific circumstances of the
case and irrespective of their truthfulness, ok thereof, are offensive or contemptible” (for
all cases see JCC 174/2006, 5 June, CL 4; 204/2G0@ctober, CL 4; 110/2000, 5 May, CL
8).

Thus, it is constitutionally legitimate to punisk @imes conduct which, even when it is not
clearly seen to be directly inciting the perpetmatof crimes against the rights of peoples,
such as genocide, it does presuppose an indirgténment to do so, or provokes in some \
discrimination, hatred or violence, which is pretyswhat in constitutional terms is permitf
by the establishing the category of public juséifion of genocide (art. 607.2 PC). This
comprehension of public justification of genocidiyays with the customary caution for
respect regarding the content of ideological freeda that includes the proclamation of
personal ideas or political stance, or adherentiease of others, permits the proportional
penal intervention of the State as the ultimatatswh for defending protected public
fundamental rights and freedoms, whose direct &ffen excludes conduct justifying
genocide from the scope of protection of the funelainnight to freedom of expression (art.
20.1SC) so that, interpreted in this sense, th&igamegulation does, on this point, conform
to the Constitution.

Therefore, the doubts of the court proposing thestjan of unconstitutionality are resolved,
which drew this Court's attention to the fact tthet literal text of art. 607.2 PC at no time
considers an element of direct incitement to peapieg a crime of genocide, and to the fact
that the penalty of a prison sentence establidhaein is from one to two years, and thus it

would not be in proportion, given the levity of teentence with the type of crime described



in a general manner in art. 18 PC, nor with thatighed according to the terms of art. 61=
with a severity one or two degrees below the imeépt to crime.

In effect, the aforementioned interpretation of 6&7.2 PC in conformance with the
Constitution cannot be understood to detract frioenimtentions of legislature, as it provides
the precept with its own punishable and specificnfework which, in application of the
principle of proportionality, may be consideretreasonably adapted in respect of
penalties, to the gravity of the conduct prosecuted

Obviously it is not the task of this Court to teably purge the laws, avoid duplicity or
correct systematic defects, but solely and excalgito ensure that they do not violate the
Constitution. It should, however, be underlined thé interpretation, which constitutionally
conforms to art. 607.2 PC does in no way detrachfthe intention of legislation to sanction
in a specific manner the direct incitement to thime of genocide (art. 615 PC), insofar as it
provides the precept with its own punishable fram#wwvhich presupposes, if appropriate, a
specific mode of incitement to crime which therefarerits a differentiated penalty, adapted
according to the criteria of legislation to the\gtaof said conduct, pursuant to the
parameters of proportionality. Similarly, it may &&d of the possible regulatory consensus
of art. 510 PC which punishes with a different pgnthat of art. That the question of
unconstitutionality be partially accepted, and assalt:

1° Declare the inclusion of the expression “deryirothe first paragraph of article 607.2 of
the Criminal Code to be unconstitutional

2° Declare that the first paragraph of article 83if.the Penal Code which punishes the
dissemination of ideas or theories likely to baifys crime of genocide, interpreted in the
terms of conclusion of law 9 of this Judgment i umaconstitutional.

3° The question of unconstitutionality in respefdihe remainder is dismissed.

This judgment shall be published in the "Boletinc@f del Estado” (Official State Gazette)
Given in Madrid on the seventh of November of tiwvousand and seven

Vote

Dissenting vote of Senior Judge Roberto Garcia-Catvy Montiel in respect of the
Judgment delivered in the question of unconstitutinality number 5152 -2000 proposed
by the Provincial Court of Barcelona in respect ofarticle 607.2 of the Penal Code for

alleged violation of article 20.1 of the Constitutin.



While | respect the majority decision on the quesbf unconstitutionality case no. 4142-
2000, | exercise my right to disagree, pursuaitrtc90.2 OCLC and | wish to state my
contradictory opinion in respect of the Judgmemivdeed, and to this effect | wish to make
the following observations.

1) Firstly, and by way of explanation for my vieas detailed below I find it unacceptable to
conclude constitutionality which according to titerhl text of the ruling establishes that:
“Declare that the first paragraph of article 603t2he Penal Code which punishes the
dissemination of ideas or theories likely to baifus crime of genocide, interpreted in the
terms of conclusion of law 9 of this Judgment.”

Such a determination - in respect of which formalgtthrough reference to one of the legal
findings of the judgment- has always been unacbépta me -although it is frequently used
in this Court- not only because it clouds the tyanhich should prevail in the substantiation
of court judgments, but also in that, as it requinecourse to some of the reasoning expressed
in that part in order to understand the breadtih@fconclusion, it thus breaks the discursive
thread of the Judgment whose factual concurrendeantinued reading should result,
without any referential connection, in an underdiag of the ruling, even for those who are
not experts in the law.

Subseqantly | shall use what | consider to be an orthostmxctural analytical technique au
based on the content of the sole legal findinggwhich the Judgment | oppose dedicates to
the problem, from that perspective | am surpri$ed tvhat | consider to be an erroneous
discourse is obliged to resort, by means of "spmtibns" of exceptional nature and indirect
justification for legislature's freedom of configtion, in an exercise far removed fr(

correct interpretation, in order to claim that thesis maintained in said point which it is
attempted to corroborate by means of the additidarther supplementary arguments, the
discourse which leads to the conclusions with wihigimn in disagreement.

Conversely, | believe that it is sufficient to delse without any need for collateral
arguments, the aforementioned freedom of configamatccorded to legislature in order to
reach solutions which differ from those in the s&teection of the Judgment ruling. Later |
shall explain my reasons for reaching this conolussince if | failed to do so, my opinion
would reduced to a purely incontrovertible critistdtement.

2) Furthermore, | do not believe that the statemdnth | assume — as the Judgment states-
“Is not the task of this Court to technically putge laws, avoid duplicity or correct

systematic defects, but solely and exclusivelynsuee that they do not violate the



Constitution” furthers any justification of the aitutionality of the paragraph in art. 607.:
the contested Penal Code on the basis of the statdhat the preceding interpretation -
which is self titled "pursuant to the Constituticrés | believe that, instead of permitting the
majority's conclusion | consider that, on the canty operating both with the interpretive
technique described in art. 3 of the Civil Codat s, “Regulations shall be interpreted
according to the proper meaning of their wordselation to the context, the historic and
legislative background, and the social realityna period in which they are to be applied,
principally on the basis of their spirit and purggsand with the actual system provided by
the Penal Code which contains the aforementioneciept, and to which this Dissenting V
refers, said formula leads to a determination dffferent kind. To this effect it is apposite to
recall that in title XXIV of the current penal Cod€rimes against the International
Community “the second chapter regulates "CrimeSariocide”. There is, therefore, a
classificatory pattern, to which chapter Il bis adtCrimes against humanity” - which shows
the intention of legislature to close the rangerohinal conduct contained in that title
through typical descriptions which, in my opini@me exhausted in a downwards direction -
although not for this reason do they attain atiaipunity. A simple reading of art. 607 of the
Penal Code in force show a comprehensive list o punishable behaviour, the definition
and sanction of which is in accordance with ret¢esrtds in European comparative law.

A palpable example of the foregoing is the litérahscription of the precept:

“ 1. Those who, with the intention to total or palfty destroy a national, ethnic, racial or
religious group, perpetrate the following acts,lish@ punished:

1) With a prison sentence of fifteen to twenty gedrthey kill any of its members.

If the fact oftwo or more aggravating circumstancescur, the more severe degree of
punishment shall prevail.

2) With a prison sentence of fifteen to twenty gedrthey sexually attack any members [of
the group] or caused any of the injuries listedriticle 149.

3) With a prison sentence of eight to fifteen yedrthey subjected the group or any of its
individual members to living conditions which endared their lives or seriously disturbed
their health, or when they caused any of the iagilisted in article 150.

4) With the same sentence if they forcefully displéhe group or its members, adopt any
measure which would prevent their way of life goreluction, or forcefully transfer
individuals from one group to another.

5) With a prison sentence of four to eight yedrany harm were caused other than the types



of injury indicated in points 2 and 3 of this seati

2. The dissemination by any means of ideas or mhestwhich deny or justify the crimes
typified in the previous section of this article,vehich attempt to restore regimes or
institutions which protect practices which wouldhgeate such behaviour, shall be punished
with a prison sentence of one to two years.”

As further reinforcement to the arguments put fodua this dissenting vote, the following
should be mentioned:

a) The grounds set out in Organic Law 4/1995 oMby amending the Penal Code in respect
of the innovations introduced in the precept ursteuatiny herein, which states:

- The proliferation in various European countriégpisodes of racist and anti-Semitic
violence perpetrated under the banners and symbdlazi ideology has led to the need for
democratic states to undertake decisive actiomnobat this phenomenon.

-Spain is also affected by this growing phenomenon.

- And finally, because that proliferation is evitleme are obliged to go a step further beyond
the repression of any conduct which may presernibggmr dissemination of the ideologies
which defend racism or ethnic exclusion, given thay constitute- according to JCC
214/1991— an obligation which should not be resddn the name of ideological freedom
or freedom of expression.

b) The content of the New York Convention of 9 Daber 1948 for the prevention and
punishment of the crime of genocide and its insennof adherence of 13 September 1968
art. 19 of the Declaration of human rights, ar@Gahd 18 of the Rome Convention and arts. 3
and 19 of the International Covenant on Civil amdital Rights and the case law of the
European Court of Human Rights.

c) The legislative background attesting to approwéhout any opposition from all
parliamentary groups, of the new Penal Code degifrom the aforementioned Organic Law
and therefore, the wording given to art. 607.

d) Art. 10 of the European Convention for the Pettan of Human Rights and Fundamental
Freedoms of 4 November 1950 (Official State Gazsftt) October 1779) which includes
freedom to hold opinions and to receive and impdiormation and ideas may be subject to
restrictions or penalties as are prescribed bywaieh, in regulating freedom of expression
and information, should be interpreted pursuani¢orelated conventions to which Spain is
signatory.

And finally,



e) Judgment 214/1991 of this Constitutional Couricl literally states that “Neither
ideological freedom nor freedom of expression idelthe right to carry out demonstrations,
expressions or campaigns of a racist or xenophwdtiare since, as art. 20.4 CE states, there
are no unlimited rights and this is contrary ndydo the right to honour, but also to other
constitutional rights such as that of human dignidatred and contempt for a whole race or
ethnic group (any race or any ethnic group) arenmgatible with respect for human dignity
which is only fulfilled if attributed equally to lgbersons, all ethnic groups and all peoples”.
3) The aforementioned explicitness referring tofteedom of legal configuration should rest
on the basis of denying that the type of crimeuagtion suffers from vagueness or is
"diffuse" but having as a specific point of refezerthe crime of genocide, since - as the State
Attorney points out- in a detailed and substantiaéport, “it is sufficient to read art. 607.2
PC to ascertain that the types of crime resultingifthe text cannot be identified with this
nebulous “remainder” without explanation and cohtaa the Chamber which has raised the
guestion of unconstitutionality appears to suggEse justification and denial of the crimes
of murder, sexual aggression, or forced displaceémigpopulations, or sterilisations, or
efforts to restore regimes which approve such @jraee not slight disruptions of legal
equality, nor does their punishment respond tartbdest proposal to prevent occasional
discrimination. The question is one of condemnictipas which the legislator has assessed
as causes of an extremely direct impulse to pexfgeserious crimes which harm the most
essential interests of human coexistence. And gakito account this causal link between
divulging certain theories or ideas and the mogdlzrimes, it is not an occasional or
sudden whim of legislature, nor an unreasonabéxoessive assumption but the product of
painful historical experience. Therefore, art. @does not lack content”.

Therefore, however much the majority Judgment eval#a to do so, it does not justify the
second conclusion of the ruling as it only provid@sthe mere two and a half pages that are
dedicated to justifying the decision of unconstitnaélity and which | dispute, - dialectic
clarifications, which in my view are no more thafoemal digression given that, as may be
derived from those arguments, they are based beaardtical and not empirical distinction
between direct or indirect incitement to the pemaein of crimes against the right of peop
situating denial of genocide in "the scope of magmions on historical facts, that is, in the
sphere covered by the right of free expression'inggéng the play of articles 16.1 CE
(ideological freedom) and 20.1 CE (freedom of ogmiand consequently, the impossibility

of considering that conduct in the frequently reépdart. 607.2 PC as constitutionally correct.



Once again | quote the State Attorney: “the idewktheories criminalised in art. 607.2 PC
are genocides. It is not a question of propagatiegries which are simply adverse to a
national, ethnic racial or religus group. Nor does it deal with the pure negatioiacts, sucl
as, for example, the extermination of some sixiamlUews by the criminal regime which
governed the German Reich between 1933 and 1945piHtept penalises denial or
justification “of tre crimes”, not the pure denial of facts, breatimgki true, unfortunately fc
humanity, in the case of the destruction of Europsaws. In fact, it is not freedom of
information which is in play, which does not prdtdeliberate untruths (“true information”,
art. 20.1 d CE.) It is the dissemination of a dartgpe of ideas or theories that is in play".
4) In short, we are in the presence of a crimebstract danger which with its own specific
is designed on the basis of the polyvalent exppasslissemination” which covers three
modes of perpetration with a specific referenc&tones classified in the previous paragr.
of this article". With this the circle of penaltiestablished by legislation for conduct relating
to genocide is closed, which therefore is distard differentiated from other criminal
behaviour such as incitement to commit crime E8tPC) or incitement to racial hatred (arts.
510, 515.5, 519 and 615 of the same PC) cases#stor conflict of laws for which art. 8
of the Penal Code offers the appropriate solutions.

In my opinion, | believe that the only conclusianbe reached is that, given the systematic
reasons explained and the nature of the crimayfheal description referring to "the
justification of genoide” conforms to that as a type of crime of abstdanger, insofar as, in
line with my criterion and with the clear objectiwand taxing reminder, to which the State
Attorney refers, that nature conforms, in contréstthe specific danger represetiey a shc
in the back of the head, the car bomb, or expulgmm a country for certain classes of
persons. The dissemination of racist or xenophioleias and theories have managed to
stimulate little known psychological and socialisgs, and have created a social atmosphere
which, as the development of events in Nazi Gernteawe shown, begins with legal
discrimination in access to public and professiaffte; it continues with the stimulus of
emigration of part of the population, and extenald imtensifies all fields of coexistence to
the extremes of destruction and extermination noamin to history".

It is therefore these preceding references whiat te the conclusion reflected in this
dissenting vote in that it derives from its “sysaimcomparison with other criminal precef
with those which truly have a narrower and moredirelation, that is, with crimes of

particular gravity which are listed in the firstcten of the article and which are grouped



under the title “crimes of genocide”. This connentis further intensified in that the type of
crime which the majority decision adopted deniesoisstitutional, is integrated through
remission with defining elements of the crimes earated in the various sections of
paragraph 1, which are simply crimes of result".

If — as the Public Prosecutor points out — adddditothe “core of the punished action is
framed within the common title of dissemination @rhimplicitly requires publicity, as the
term in the heading implies the use of communicatimedia in order to ensure that the
opinion or value judgment will become general krexge, which, subsequently, presuppt
the extension of that knowledge or what is opinedatued at least potentially to a plurality
of persons”, the only conclusion can thereforehag both types of criminal conduct - denial
and justification - and even the third which isttbf"attempting to restore regimes which
approve crimes which generate such conduct” (crimsted in the previous section) all of

which are joined by the disjunctive conjunction™apot by the copulative “and” reflected ir
the paragraphs of section 2 of art. 607 of the @@hCode — should be qualified in the same
way, which can only be in accordance with the Gautgtn.

5) Based on the previous specifications in whidh @lear how, in the light of specific types
of crime — once new in a different era and whictehage-emerged in the present (think in
addition to genocide of drug trafficking, or teiigyn) — legislature offers responses in which
the support of fundamental rights which conflictdrich are affected are not altered but are
limited, we cannot constitutionally remove authatien for the principle of legal
configuration, nor any minimum intervention of cnmal law with benevolent, contrived and
theoretical preventions which instead of consoidathose rights, actually weaken their
protection which, due to their objective primacyl affective reality deserve — not with
privileged preference, but rather with empiricadl masuistic evaluation and with no other
purpose than that of adjusting to the terms ofaealility and proportionality — another legal
solution to that provided by the Judgment apprdwethe majority of my colleagues, in or

to resolve the conflicts which may arise betweamth

| believe that the above comments have justifiedcontradictory opinion of the Majority
Judgment, the body of which, in my humble opinisimuld declare the two sections referred
to therein as constitutional. An opinion which, lwéll due respect, | must state contrary to
those who have voted in the decision approved éytenary Session of this Constitutional
Court.

Given in Madrid on the seventh of November of thvousand and seven



Dissenting vote lodged by Senior Judge Jorge Rodrigz-Zapata Pérez in respect of the
Judgement delivered by the Plenary Session on 7 Nawmber 2007, on the dissemination

of ideas which deny or justify crimes of genocide.

1. | disagree with the Judgment approved today.dqustion of unconstitutionality from
which this proceeding derived in 2000, raised, simall raise, procedural problems which
not propose to address here. Nor do | proposet&r &rio a legal and criminal analysis of
607.2 PC. It is sufficient for me to point out thia¢ types of crime indicated in art. shall not
be differentiated from those of art. 607.2 PC (canmytto the statements of CL 6), nor is it
appropriate to criminally differentiate between ttemial of crimes in art. 607.1 PC, which is
considered pointless, from their justification whis accepted following a laboured
interpretation (CL 9 of the majority Judgment). dtique of these points is found in the
comments contained in the dissenting votes of tirayoColleagues of the plenary session
which | too share. | shall explain my own differesan respect of the Majority Judgment
from the perspective of constitutional law and fataommunity law, which are those which
concern me.

2. Article 1.1 of the Spanish Constitution declatest both freedom and political pluralism
are the highest values of our legal system.

Since the democratic transition, the anniversamyluth was recently celebrated, Spain has
been a country of pluralism. In the social, ecorgmolitical sector and in the territorial
backbone of the State, pluralism has been theidgffactor in these thirty years of
democratic experience. Within this framework, 0878 Constitution has generously
encompassed all Spaniards irrespective of thealadgy, credo or party.

It has been stated however that “the paradox efisen is also the paradox of pluralism”.
experience of European constitutionalism in thén2@ntury interwar period demonstrated
that the appearance of anti-pluralist forces i@adcratic society placed in question, and far
too easily, freedom and the pluralist system itself

Europe experienced a golden age of classic cotistilism between 1918 and 1945 in what
was expressively called an “excess of confidendegal salvation”. Tgrofess innocent fai

in constitutional law, considering it as a savieglity which in itself ensures freedom or
pluralism, was a path abruptly halted by the draretperiences of countries which boasted

Constitutions that were technically more perfeaintiany created by any human genius.



Leaving aside our own experience of the civil vaaspite the Constitution of the 2nd Spa
Republic of 1931 , the collapse of the Weimar Cituntsdn of 1919, a few months after
Hindenburg entrusted a coalitiohparties supporting Adolf Hitler to form a natidrsacialis’
government in 1933, or the impotence of many Céntr&astern European constitutions in
halting Communist totalitarianism, following thecead world war, led just after the war to
the Univesal Declaration of Human Rights of 10 December 18d8he Rome Convention
4 November 1950, to the Strasbourg Court and thre $2onvention for the prevention and
penalisation of the crime of genocide of 9 Decenil®48 in compliance with which art. 607
PC which concerns us here was drafted.

As in the case of the Basic Law of Bonn (articlethh Spanish Constitution of 1978
proclaimed therefore, that “human dignity” is ase#ial and primary requisite of the basi
the political system and peaceful way of life (4A.1 SC) since it considers that only a
concept of law based on that dignity may underpin@al and democratic state of law, and
that said State should also, in order to be a pame, be provided with mechanisms which
guarantee the repetition of attempts to pervettghaalism.

This historic context explains the laws incrimingtithose who deny or trivialise the Nazi
holocaust or as in Spain do so in respect of times enumerated in art. 607.1 PC or the
glorification of terrorism, in art. 578 PC. 607.€ Eeclared in the Judgment | dispute herein,
the name of Spain fades into the background. Thied&an Parliament Resolution on the
memory of the Holocaust, anti-Semitism and racisoalls that on 27 January 2005 the
sixtieth anniversary of the liberation of the Naxtermination camp of Auschwitz-Birkenau
should not only serve to recall with horror how @mel a half million Jews, Gypsies , Poles
Russians and prisoners of various nationalitieselsas homosexuals were murdered, but it
should also serve as a lesson to remain aleretddhgers deriving from the “disturbing
increase in anti-Semitism, especially anti Seniitggddents in Europe” (sic).

In effect, the danger of anti-pluralist groups @ restricted merely to anti-Semitism today.
Contempt and vilification also threatens Africamald and Asiatic minorities and non
European immigrants who have arrived in the contileiring the present century. For this
reason the classification of various forms of geteclassified in art. 607.1 PC and the
subsequent punishment of the dissemination of idet&tseories which deny or justify such
crimes in art. 607.2 PC. This anti-pluralism magay be a “clear and present danger” in a
new European union formed by five hundred milliamtan beings. Therefore, the proposal

of the Framework Decision on combating racism agnbyphobia approved by the Council of



the European Union of 20 April 2007, considers thatsm and xenophobia currently
constitute a threat to the 27 member States dfJthen who should now define a new penal
law, common to the five hundred million citizenstioé European Union, which should
punish "denying or grossly trivialising" crimesgénocide. No European state should be
allowed to become a refuge or propaganda centnegferanti-pluralist groups in order to
avoid repeating the errors of the twentieth cenimrpis new century. The proposal for a
Framework Decision should of course be compatibie the freedoms of expression or
association recognised in arts. 10 and 11 ECHRshadld have a wider scope than that
contained in CL 9 of the majority judgment and ams&ly should be consistent with the
tendential element called for in art. 607.2 PCpidoour Judgment, as Pascual Sala Sanchez
argues in his dissenting vote.

3. In a well known dissenting vote (the case ofkMlagon Drivers Union of Chicago v.
Meadowmoor), Judge Black of the US Supreme Coatédtin 1941 that the freedom to
speak and write on public affairs is as importantthe US government as the human body
needs the heart. Freedom of expression — he sdide very heart of the US governing
system. Therefore, when the heart is weakenedgystem fails and when it is silenced the
result is death.

The Judgment which | dispute herein is inspiredhiy theory, basing its argument on
deciding (CL9 and ruling) on the freedom of expr@s®f art. 20 CE and operates on the
meaning and scope of art. 607.2 PC, in respetti®freedom of expression (FCLJ 4, 6 and
9).

This breadth of freedom of expression representgefier, an inopportune and serious
setback to the guarantees of pluralism governiragrSgnd the countries of the present
democratic Europe | have just mentioned. In 194&mdudge Black wrote his famous
dissenting vote, a trip to the USA was not an anliimtual visit. Thousands of ships voyaged
across the Atlantic fleeing the Shoah, holocaustuoning , carrying thousands of human
beings with “lives unworthy of living”. Meanwhilel@world Europe contemplated the
sacrifice of six million Jews, who had not beenreatol escape a monstrous reality which
ignored the dignity accorded to every human bemiheir unrepeatable individuality. Every
continent generates its own monsters, and the baratc cruelty of a regime which
scientifically practised all the types of genociidéed today in art. 607 PC did not occur in
USA, but in Europe. For this reason the first anmeant of the United States Constitution

includes, faithful to the tradition of the pilgrifathers of the American Union, a "precious



freedom of expression “whereas - with the exceptibtne United Kingdom and the
Scandinavian countriesturopean democratic states have no scruples ptiagdaws whick
incriminate those who deny or trivialise crimedlod Nazi holocaust or genocide. In Europe
the place of honour in the list of fundamental tigis held by that of human dignity, and thus
we should not let ourselves be overwhelmed by caieg which are removed from the
European experience.

4. The constitutional problem grows, and thus atyoown differences become more
pronounced when, citing JCC 48/2003, of 12 MarchhenOrganic Law 6/2002 of 27 June
Political Parties, the majority ruling producedaanendment to the theory laid down in legal
conclusion 7 of that unanimous decision of the &lgisession, in that it did not consider t

in the event of crimes such as that of genocidmdrudignity should always be adduced,
something we treat with extreme care in legal assioh no. 7 of the aforementioned JCC
48/2003. The majority Judgment considers thatdbas or opinions which have given rise to
this question of unconstitutionality “are repulsivem the perspective of constitutionally
guaranteed human dignity” (sic in CL 4) howeves tthoes not deter from concluding that at
least in part they should be protected in a visibfteedom of expression of art. 20 CE, with
which | disagree.

This doctrine contrasts with our declarations i€ X14/1991, 11 November (case Ledn
Degrelle) and 176/1995, 12 January (case of tHer-®S comic). In effect, JCC 214/1991
developed a revolutionary theory on proceduralllstgnding, in order to grant such to
Violeta Friedmann, a Jewish survivor of the Ausdavidirkenau concentration camp who
claimed her right to honour and that of all Jewaimast a denial of the crimes of the notorious
Dr. Mengele. We state in CL 8 that extremely siigaiit Judgment, that article 20.1 SC does
not ensure the right to express and dissemingteafi version of History and the world
tending to despise and discriminate against pernsozais anti-Semitic, racist or xenophobic
discourse, as this violates human dignity whicfinsart. 10.1. CE) one of the foundations of
political order and social peace: Even more conmod possible, was JCC 176/1995 when
in CL 5 it stated that freedom of expression isradaimental value of the democratic system
proclaimed by our Constitution, however, one oliges, which denies human dignity, which
is the unquestionable core of the right to honawur times, is itself outside constitutional
protection (JCC 170/1994 and 76/1995). “A comidsas this one, which turns historic
tragedy into a burlesque farce should be qualdiedefamation of the Jewish peopleldmng

their characteristics and qualities in contempt s unworthy of consideration by others, a



determining element of infamy or disgrace”.
For this reason | wish to express my dissent infidach the seventh of November of two

thousand and seven

Dissenting vote of Ramoén Rodriguez Arribas, in thdudgment of the Plenary Session of

7 November 2007, delivered in the question of uncstitutionality number 5152-2000.

In exercising the powers accorded to us undeB@rk OCLC and with every respect of the
opinion of the majority, | wish to express my digence with the judgment based on the
following considerations:

1. The Judgment in its final part of legal conatus¥ maintains that the precept which
penalises the denial of genocide "would only beanformance with the Constitution if it
could be deduced therefrom that the penalised ainskcessarily implies a direct incitement
to violence against certain groups or contempviciims of the crime of genocide”.
Therefore, the so called “denialism” is itself la¢ tvery least a clear manifestation of
contempt shown towards the victims who suffered, thnis it occurs on several occasions in
reality in the shape of those who maintain, forregke, that the holocaust did not exist and
that it is merely part of Zionist propaganda; tairl to protect such attitudes in freedom of
expression is to degrade that right; on the contieard as the Public Prosecutor maintains,
such attitudes are conducive to creating statesstdrted opinion on this historic fact,
certainly contrary to what really occurred, thugipting to encourage people to forget what
actually happened, and so the precept does nat@tte punish the free dissemination of
ideas or opinions, however morally reprehensibtkr@pugnant they may be, but rather to
protect society from those behaviours which, throagystematic psychological preparation
of the population, using propaganda media, wouttegge a climate of violence and hosti
which through the media could result in specifitsaxf racial, ethnic or religious
discrimination; certainly this is a risk that a d@ratic society cannot afford to run in present
day circumstances, in which it cannot be denietigheh attitudes are returning.

It is not a question of favouring a “militant demacy” but rather one of preventing the
institutions which ensure freedom from becomingiagenuous democracy” which will

bring that supreme value of coexistence to thetpadipermitting those who attempt to
deviate or destroy it from acting with impunity.

2. Nor do | share the view that the precept, inghet which is declared unconstitutional, may

be violating scientific freedom (art. 20.1 b CExaese it is not a question of punishing the



result of the research of a demented historian idsoarrived at the ridiculous conclusion of
the non existence of a universally contrasted geleoa which case there would be no
intentional element and therefore it would not baighable, but rather to place a limit,
through criminal penalties, on the proliferationmfbrmation directly designed to minimise
or explain monstrous acts of genocide in orderéak down the barrier of social repugnance
which serves to prevent a terrible reoccurrencguoh events.

That this intentional element, which, furthermasenot in any way placed in doubt in terms
of justification, is the same as that which is iegdo affect denial of the crime of genocide,
highlights the comparison which Spanish legislatsnequired to make between both types
of conduct when it classifies in section 2 of &7 PC as a punishable conduct “the
dissemination through any medium of ideas or deesiwhich deny or justify crimes" using
significantly, the alternative preposition “or” v could have led to a belief that both forms
of action refer to crimes and therefore are notraoy to our Constitution, avoiding the
somewhat paradox situation, in which Spain, whiatl anticipated this type of crime in its
code, while many countries are beginning to puthghcrime of aforementioned “denialism”
and postulating its general inclusion in the pexales of the European union, is now
precisely a state which is decriminalising it.

Given in Madrid, on the seventh of November of thhousand and seven.

Dissenting vote of Senior Judge Pascual Sala Sanzhe respect of the Judgment of this
Court on the question of the unconstitutionality 552-2000 raised by the Third Section

of the Provincial Court of Barcelona in respect ofarticle 607.2 of the current Penal

Code.

With the greatest respect for the majority opinioobject to the legal basis on which the
ruling is founded which leads only in respect te tleclaration of the unconstitutional nature
of the first paragraph of the aforementioned at&07.2 PC 1995, at the point where it
punishes the dissemination of ideas or doctrinasiwlideny” a crime of genocide without
therefore permitting an interpretation pursuartheConstitution as opposed to its attitude
with regard to conduct consistent witlettlissemination of ideas or theories which "justif
crime of the same type.

| base my objection having defined the terms ofatstext above on the following grounds:
1. The requirement of a tendential element in ype of crime defined in the aforementioned

article 607-2 PC which the Judgment | wish to ogposnsiders to be included in conduct



consistent with the dissemination of ideas or doesr which "justify” a crime of genocide
(CL9) and which, however, do not admit in those wlleay it , this element which the
Contested Judgment (CL8 final paragraph) speadiffi¢isat the dissemination of ideas or
theories -it calls them opinions — “was really agprate for creating an attitude of hostility
towards the affected group”, is -with all due regpeontradictory in itself due to the fact that
the criminal figure identifies them when it lumggéther denial and justification, types of
conduct which it simply separates with the word'“or

By this it is meant that if "justification” as tiAgproved Judgment states, is equivalent to
“indirect incitement” to the perpetration of crimr@fggenocide, in such a way that it would
produce “firstly when the justification of such anominable crime presupposes a means of
indirect incitement to its perpetration” or wheresedly, “it will also occur when the conduct
consistent with presenting the crime of genocidiaaseeks a type of incitement to hatre«
specific groups defined on the basis of their cgloace, religion or national or ethnic origin,
in such a way that it represents a certain damggemerating a climate of violence and
hostility which may be concentrated in specificcdisinatory actions” (CL9), does not
comprehend how that same interpretation may besinzate in the case of corafwonsisten
with "denial”, and the fact is that the preceptjirestion punishes both types of conduct —
remember, they are legislatively compared — itosthe simple abstract “denial” or
“justification” consistent with “ the proclamatiaf one’s own ideas or political positions or
adherence to those of others” (CL9) but those saewmals” or “justifications” in that they
mean, as has been stated, the presentation aha ofigenocide as fair in terms which may
be assumed to be a indirect incitement to its pepen.

2. Even setting aside the aforementioned tendeglgatent which, as has just been argued, if
it is admitted for one of the two conducts consgdiein article 607.2 PC it should be admitted
for both, it is necessary to reach the same comrlubkat the precept is constitutional as soon
as the fact that it is not only an unreasonablkermneous interpretation of the type of crime
defined in article 607. 2 PC is taken into accobat,also on the contrary it adjusted to the
parameters of the logical consideration that tleegpt in question defines the crime of
genocide in a manner common to all the criminah®rconsidered, namely: the requirement
of the proposal to destroy either totally or pditia national, ethnic, raciar religious grouy
What occurs is that article 607-1 in its five sewt refers to conduct which is directly and
also physically harmful to legal rights concernathMife, physical integrity, health or living

conditions and, conversely article 607.2 PC makedation, as has been reiterated, only to



the dissemination of ideas or doctrines which danjystify, not the acts which support the
means of perpetration indicated in section 1, the trimes typified” in that section, crimes
which cannot beommitted without the previous “proposal” mentidrearlier. This being tk
case, to consider that this tendential elemensas @art of the means of perpetration in the
aforementioned section 2 is a reasoning whichiitepty consistent with the most elemental
legal logic.

3. Itis true that this argument could be accudadterpreting ordinary legality, a task which
is not incumbent on this Court and which is thekwafrthe corresponding courts of ordinary
jurisdiction. However, at least it ser to highlight the fact that it is an interpretatithe sam
as that which is argued in section 1 of this Vateich is perfectly feasible and therefore
likely to be sustained a quo by the Court whickedithe question which is partially uphel
the majority opinion, in the same way that in resjpd the specific case being tried, it could
have resolved any problem of competition or confyiléti which this case could have raised
in respect of crimes pertaining to the exercispuddlic fundamental ghts and freedoms cit

in the Proposal (arts. 510, 515.5 and 519 PC).

4. Nor can it be said that the declaration of ustitutionality of the dissemination through
any media of ideas or theories which "deny" crimiegenocide are in conformance with the
most recent international texts or, with a consbnal perspective, with the need to avoid the
introduction of the criminal type of elements whanle not actually mentioned in the literal
text.

The first because, precisely, article 1 of the Bsapfor a Framework Decision on combating
racism and xenophobia approved by the Europeannddauncil in its meeting of 20 April
2007 to which the Judgment | oppose refers in Cleltricts the requirement of member
states in adopting measures which will ensure pumént of the public apology for crimes of
genocide and also the denial or flagrant adoptf@uoh crimes, to cases in which the
conduct is executed in a way that it may implyt@cient to violence or to hatred” against
social group affected. That is, the proposal meeiibcontinues on this point the same
criterion as that of article 607.2 of the Spanishal code or, which is the same, requires that
both public apology for crimes of terrorism (in gk@posal justification is not directly
addressed) and for its denial or trivialisatiorsihecessary to have the tendential element that
"the conduct is carried out in a way which coulglynincitement to violence or hatred”. N
how this instrument does not raise any doubts ashtther the denial of crimes (legal

gualification, as is also that of crimes made &y $panish code) enters into the requirement



of States to adopt punitive measures or punishagainst such acts, provided that, as in the
other cases (apology or trivialisation ), the afoeationed tendential element is present.
Secondly, because the principles of presumptiaoostitutionality of democratic legislature
and conservation of the Law, as the Judgment lesbraiso recognises (CL 7), leads to the
consideration that only those precepts which aarbtf incompatible with the Constitution
can be declared unconstitutional, since it is insfme to make an interpretation in
conformance therewith (JCC 111/1993, 25 March, C2482004, 24 February, CL 6;
131/2006, 27 April, CL 2). Although the aforememigal principles do not permit the
Constitutional Court to reconstruct a norm in orieconclude its constitutionality, nor that
the agreed interpretation ends up being an intexfoa contra legem, to do so it is necessary
for the meaning of that norm to be “evident” andash, contrary to the aforementioned
possibility (JCC 11/1981, of 8 April, CL 4) or thatstead of an authentic agreed
interpretation it leads to a distoriton or manipigia of the aforementioned legal declarations,
equivalent to the creation of a new norm and toctireversion of the Constitutional Court
into a positive legislative body (JCC 235/1999 ¥rember, CL 13; 194/2000, 19 July, CL
4, and 184/2003, 23 October, CL 7).

Therefore, it is sufficient to reiterate the praxgaconsiderations to reject that the requirement
of the tendential element of indirect incitemenvilence or to hatred in the conduct of
dissemination of theories which deny crimes of gal®may be qualified as distortion or
manipulation of the legal text, when it is certdiat that element is not explained in the
equivalent conduct of justification, and when ittlnever be admissible to interpret that
legislature of the Penal Code had wished to incrat@ only an aseptic conduct of factual
denial deprived of all intentionality. This withl aéspects, could indeed merit the concept of
abusive interpretation and taken out of context ahthe same time, that of an unnecessary
restriction in the incriminatio of punishable types of conduct of what is graglhydknown a:
"discourse of hate", which all the modes of gene@dd their defence imply, and which
every democratic State is obliged to prosecute.

Bear in mind, furthermore, that it is difficult tmmpare the case examined in JCC 43/2004,
of 23 March, with that which is considered in thhegent question of unconstitutionality, as
does CL8 of the Judgment | oppose when it invokekhe aforementioned Judgment was
concerned with an alleged violationtbk right to honour as the result of a biograghieport
which narrated a criminal case before a counoivaf during the civil war, which this Court

deemed to have been protected by the scientifeddtmn of the historian in order to deny the



protection required by the sons of the witness b testified in the aforementioned
proceedings. In the case in question, in contaastnduct of distribution, dissemination and
sale of all types of materials in documented atidgraphic support in which "in a
reiterated and unequivocal degrading manner fosdlo@al group integrated in the Jewish
community (sic in the narration of the evidenceh&f Judgement dismissing the case
delivered in the first criminal instance, neithentradicted nor questioned or modified in
appeal) the persecution and genocide suffereddiyptople during the historical period of
the Second World War was denied” and all of whigtihhthe addition of the fact that “the
great majority of said publications contained textsch incited discrimination and hatred
towards the Jewish people, considering them tofagior beings who should be
exterminated like rats” (sic also in respect ofdifi@rementioned proven facts). The existence
is therefore clear in the case under analysis tieitee frequently mentioned tendential
element which provided the propagation of bothatveduct disseminating negative theories
on the crimes of genocide, and the necessary distnelements of this type of crime in
respect of the mode of provocation defined in galnarart. 18 PC or with those specific to
articles 615 and 510 of the same legal body, wimi¢he ultimate term and as has been
pointed out previously, could, all in all assumeoacurrent problem which in order to resc
the Chamber a quo did not require any proposahobnstitutionality.

Therefore, the type of crime declared unconstitigion the Judgment could not be deeme
be unaware of the right to free expression ancedigsation of thoughts, ideas and opinions
recognised in art. 20.1 CE and, as a result, tlestogpn of unconstitutionality should be
dismissed.

Given in Madrid on the seventh of November of thousand and seven.
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