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In the case of Korbely v. Hungary,
The European Court of Human Rights, sitting as@n@iChamber composed of:
Jean-Paul Cost®resident
Christos Rozakis,
Nicolas Bratza,
Peer Lorenzen,
Francoise Tulkens,
Loukis Loucaides,
Ireneu Cabral Barreto,
Karel Jungwiert,
Volodymyr Butkevych,
Andras Baka,
Vladimiro Zagrebelsky,
Antonella Mularoni,
Elisabet Fura-Sandstrom,
Renate Jaeger,
Sverre Erik Jebens,
Dragoljub Popond,
Mark Villiger, judges,
and Michael O'Boyle, Deputy Registrar,
Having deliberated in private on 4 July 2007 andld8e 2008,
Delivers the following judgment, which was adoptedthe last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 2@ against the Republic of Hungary
lodged with the Court under Article 34 of the Contren for the Protection of Human Rights
and Fundamental Freedoms (“the Convention”) by adddan national, Mr Janos Korbely
(“the applicant”), on 20 January 2002.

2. The applicant alleged that he had been cordviictean action which did not constitute
any crime at the time when it had been committeslaldo submitted, in rather general terms,
that the proceedings had not been fair and thgthhd lasted an unreasonably long time. He
relied on Articles 6 and 7 of the Convention.

3. The application was allocated to the Secondi@eof the Court (Rule 52 § 1 of the
Rules of Court). On 3 May 2007 a Chamber of thattiBe, composed of the following
judges: Francoisdulkens, Andras Baka, Ireneu Cabral Barreto, Riza TurmfEmonella
Mularoni, Danu¢ Jatiere, DragoljubPopovi¢, and also of Francoise Elens-Passos, Deputy
Section Registrar, relinquished jurisdiction in dav of the Grand Chamber, neither of the
parties having objected to relinquishment (Arti@eof the Convention and Rule 72).

4. The composition of the Grand Chamber was deétewanin accordance with the
provisions of Article 27 88 2 and 3 of the Conventand Rule 24 of the Rules of Court.

5. The applicant and the Government each fileccenarial.

6. A hearing took place in public in the Human RgyBuilding, Strasbourg, on 4 July
2007 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Mr L. Holtzl, Agent



Ms M. Weller,Co-Agent
Mr Z. Tallédi, Co-Agent

(b) for the applicant
Mr A. Cech,Counsel
Mr L.S. Molnar, Counsel

The Court heard addresses by Mr Cech and Mr Hoéltzl.
7. On the same day the Grand Chamber decidedyiagplArticle 29 8 3 of the
Convention, to rule on the admissibility and meoitshe application at the same time.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

8. The applicant was born in 1929 and lives inokaszi, Hungary. He is a retired military
officer.

A. The events in the town of Tata on 26 October &

9. At the outbreak of the Hungarian RevolutionBadapest on 23 October 1956, the
applicant, then a captaiszazados was serving as an officer in charge of a trajnourse
(tanfolyam-parancsngk at the Tata military school for junior officers:ollowing the
demonstrations, gunfight and uprising in the capita 23 October 1956, on 24 October
martial law was introduced, providingpter alia that any person bearing arms without
authorisation was punishable by death. The apgliceas aware of these provisions, which
had been announced on national radio.

10. At dawn on 26 October 1956 insurgents unsstekg attacked the military school.
During the exchange of gunfire, an officer was edlland another wounded. Shortly
afterwards, the building of the local prison anagacutor's office was occupied by the
insurgents. The applicant had the task of regaismgtrol of the building. He managed to
convince the insurgents, without using force, tvéethe premises.

11. In a similar assignment, the applicant wasseqgbently ordered to disarm other
insurgents who had taken control of the buildingha local Police Department by force on
the afternoon of 26 October 1956. Having overcoheeresistance of the police forces, the
insurgents, including a certain Tamas Kaszas, areghselves with guns taken from the
police. Among the insurgents, Tamas Kaszas andhangierson took command. Their
intention was to execute the chief of the Policeo@tment, but eventually they refrained
from doing so. Tamas Kaszas and a smaller groupsafgents stayed behind in the building,
in order to secure their position; Tamas Kaszawmélly assumed their leadership.

12. As in his previous assignment, the applicaas wpecifically ordered to organise a
group of officers, deploy them at the Police Depa&mt and regain control of that building,
using force if necessary. Each member of the appiie squad, composed of some fifteen
officers, had a 7.62-mm submachine gun and a pi#itel group was, moreover, equipped
with two 7.62-mm machine guns and some 25 hancage=n

13. On their way to the Police Department, theliagpt's squad met two young men, one
of whom was carrying a submachine gun. The apgiEaubordinates confiscated the gun
and released the two individuals unharmed.



14. The applicant divided his men into two platoone of which stayed outside, near the
entrance to the police building, while the otheniaside. In the yard there were four or five
disarmed police officers as well as five civiliarthe latter belonging to the group of
insurgents. On arrival, the officers in the appittsplatoon aimed their submachine guns at
the insurgents. One of the insurgents, Istvan Balgiated that they were unarmed. However,
one of the disarmed police officers said that TaKaészas had a gun. Istvan Balazs asked the
latter to surrender the weapon. Thereupon, a hedhigpaite, of unknown content, broke out
between the applicant and Tamas Kaszas.

15. Finally, Tamas Kaszas reached towards a poaokiis coat and drew his handgun.
The applicant responded by resolutely orderingnines to fire. Simultaneously, he fired his
submachine gun at Tamas Kaszas, who was shot ircHast and abdomen and died
immediately. One of the shots fired on the applisaorders hit another person and three hit
yet another person. A further insurgent was shdtsrbsequently died of his injuries. Two
individuals ran out on to the street, where theepthlatoon of the applicant's men started to
shoot at them. One of them suffered a non-lethalyrto his head; the other person was hit
by numerous shots and died at the scene. As thicappwas subsequently driving away
from the premises on a motorcycle, he was shotyatirbdentified persons, fell off the
motorcycle and suffered some injuries.

B. Proceedings before the Constitutional Court

16. On 16 February 1993 Parliament passed an“tha Act”) which providedinter alia
that — having regard to the 1968 United NationsZeation on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes agaHumanity (proclaimed in Hungary
by Law-Decree no. 1 of 1971) — certain acts conaditiuring the 1956 uprising were not
subject to statutory limitation. Subsequently, Eresident of the Republic initiated the review
of the constitutionality of the Act prior to itsgmulgation.

17. On 13 October 1993 the Constitutional Coudpaeld a decision in the matter, laying
down certain constitutional requirements concermirggprosecution of war crimes and crimes
against humanity. It held that the statutory linata on the punishability of a certain type of
conduct could be removed by the lawmaker only &t tbonduct had not been subject to a
time-limit for prosecution under Hungarian law la¢ time when it had been committed — the
sole exception being if international law charastt the conduct as a war crime or a crime
against humanity and removed its statutory linotatiand moreover if Hungary was under an
international obligation to remove that limitaticd@onsequently, it declared section 1 of the
Act unconstitutional, since that provision was aina¢ the removal of the statutory limitation
on the punishability of such conduct which did fadk within the category of war crimes.

18. The relevant parts of the reasoning of thesGtutional Court's decision (no. 53/1993)
read as follows:

“IV. The particular characteristics of war crimes and crimes against humanity

1. War crimes and crimes against humanity areinahoffences which did not arise as part of doimest
criminal law but are deemed to constitute crimiofiénces by the international community, which de§i
their essential elements.

These criminal offences — according to the prewgilegal standard of international law that hadweaamd
since the Second World War — are not simply offsrmenishable by the domestic law of most countries.
(Therefore, homicide may not, in itself, be classifas amounting to a crime against humanity.) fThei
international status is linked with their definiti@t a supranational level either on the basisatdnal law
... or by reference to the protection of the 'faatimhs of the international community’, or by aifithe
threat posed by these activities to all humanhgirtperpetrators are 'enemies of the human rabes, the
significance of these offences is too great tovaltbeir punishment to be made dependent upon their
acceptance by, or the general penal-law policyndiyidual States.



2. It is the international community that prosesutand punishes war crimes and crimes against
humanity: it does so, on the one hand, throughmatenal tribunals, and, on the other hand, bygiry
those States which wish to be part of the commuofityations to undertake their prosecution. ...

4. The prosecution and punishment of war crimesaimes against humanity may only proceed within
the framework of legal guarantees; it would be ittory to protect human rights without such
guarantees. But these international guaranteetaenreplaced or substituted by the legal guaesnté
domestic law.

(a) International law applies the guaranteawafum crimen sine legw itself and not to domestic law.
‘Customary international law', 'the legal princgplecognised by civilised nations' and 'the legadgiples
recognised by the community of nations' constitutex which classifies certain types of behaviour as
prosecutable and punishable according to the nafiitee community of nations (through international
organisations or the States belonging to the iaténal community), irrespective of whether the dstic
law contains a comparable criminal offence or waetthe relevant treaties have been incorporated int
domestic law. The gravity of war crimes and criragainst humanity — namely the fact that they endang
international peace and security and mankind ah suis irreconcilable with leaving their punishitlil
within the ambit of domestic laws. ...

Article 15(1) of the International Covenant on Ciand Political Rights — which, in its content, clas
Article 7 § 1 of the European Convention for thetBction of Human Rights and Fundamental Freedoms —
obliges member States to uphold unconditionallyptieciples ofnullum crimen sine legandnulla poena
sine legeThe reference by international law to the crimiofitnce defined ('[n]Jo one shall be held guilty
of any criminal offence on account of any act otiggion which did not constitute a criminal offengeder
national or international law at the time when @sacommitted’) has been interpreted by legal schata
refer only to those criminal offences which are amatedly punishable by domestic law, either through
ratification or direct application.

By Article 15(2) of the Covenant, '[n]othing in sharticle shall prejudice the trial and punishmaany
person for any act or omission which, at the tinteewit was committed, was criminal according to the
general principles of law recognized by the commyupi nations'. (The content of Article 7 § 2 ofth
European Convention is similar, with the distinatibat the latter substitutes 'civilised nations'the term
‘community of nations'.) This separation makes ibptesshe prosecution of the previously notd generis
criminal offences defined by international law evsnthose State belonging to the community of meatio
whose domestic system of law does not criminalispumish that action or omission. It follows lodlga
therefore, that such acts are permitted to be pubsé and punished in accordance with the conditérd
requirements imposed by international law. The sdcparagraphs of the Covenant's and the European
Convention's relevant articles evidently override guarantees of domestic penal law, all the mogree
Article 4(2) of the Covenant and Article 15 § 2tbhé European Convention both imperatively requies t
prevalence of the principles ollum crimenandnulla poena even in situations of war or in states of
emergency. For those States which incorporatedatuoestic law the international legal norms congggni
war crimes and crimes against humanity subsequerthé commission of these crimes, the second
paragraphs of the aforementioned articles amourdutborising retroactive criminal legislation ineth
State's domestic legal system. It is the intermafiorather than the domestic, law which must have
declared, at the time of their commission, these tacbe punishable.

Historically, this exception has been applied ispext of the punishability of war crimes and crimes
against humanity committed during the Second Wuvlat. But the development of international law has
since separated the sphere of ‘international huaréam law' from the context of war and made the
prosecution and punishment of these crimes indepenaf the requirements and conditions laid down in
the domestic criminal-law system, with regard atsstatutory limitations, inasmuch as two convemion
the non-applicability of statutory limitations fawar crimes and crimes against humanity have been
concluded. ...

V. Criminal offences defined by international law and the Constitution

1. The definition of, and conditions for, punisipiwar crimes and crimes against humanity are laignd
in international law; these crimes — directly odinectly through the obligations imposed on Statesre
prosecuted and punished by the community of natidhe rules on the punishment of war crimes and
crimes against humanity — since these crimes thme#tte foundations of humanity and international
coexistence — constitute cogent rules of genetarnational law. Those States which refuse to assum
these obligations cannot participate in the comiguwfinations. ...



2. The regulation under international law of waimes and crimes against humanity disregards the
principle ofnullum crimenprevailing in domestic laws, inasmuch as it puessthese crimes, irrespective
of whether or not they were punishable under doméstv at the time of their commission. ... It istithe
very principle ofnullum crimenthat is breached in the circumstances but [omdyfiitation to the sphere
of domestic law. Within its system, internationall demands that certain criminal acts be charaeigyi
on the basis of the general principles recognigethb community of nations that were prevailing et
time when the act was committed ..., as war crioresrimes against humanity. In the context of these
crimes, it is indeed the international communitgtgminal-law power that is being exercised — under
conditions and guarantees prescribed by the contynuafi nations — through the Hungarian State's
criminal-law power. Domestic law is applicable tetextent that international law expressly so nexgui
(for instance, as is the case with the determinatib penalties). No domestic law in conflict witm a
express cogent rule of international law may begigffect. ...

4. ..

(b) Acts defined in Article 3 common to the Gend¥anventions constitute crimes against humanity;
[this Article] contains those 'minimum' requirememthich all the conflicting Parties must obserag any
time and in any place whatsoeveFhe International Court of Justice has recognised that the
prohibitions contained in common Article 3 of the 1949 Geneva Conventions are based on
‘elementary considerations of humanity' and cannot be breached in an armed conflict, regardless
of whether it is international or internal in character (Nicaragua v. United States of America,
judgment of 27 June 1986, ICJ Reports 1986, p. 114). In defining crimes against humanity,
paragraph 47 of the Reportl on the Statute of the International Criminal Tribunal for the former
Yugoslavia also makes reference to common Article 3. ...

(d) Atypical feature of war crimes and crimesiagihumanity is that they are punishable irrespecif
whether they were committed in breach of domestic |... It is therefore immaterial whether the Gene
Conventions were properly promulgated or whethex Hhungarian State fulfilled its obligation to
implement them prior to ... 23 October 1956. Indefemtly [of these issues], the responsibility of th
perpetrators existed under international law, aoigmtial subsequent domestic legislation may gifece
to this responsibility in its original scope. ..."

19. In pursuance of decision no. 53/1993, the #ets subsequently amended and
promulgated as Act no. 90 of 1993.

C. Investigation and indictment in respect of theapplicant

20. On 14 December 1993 the Budapest Investig&ifice started an investigation into
alleged crimes against humanity perpetrated in @atang the 1956 revolution. On 20 April
1994 the applicant was questioned as a suspect.

21. On 27 December 1994 the Budapest Military ieuBtosecutor's Office indicted the
applicant for the role he had played in the inctdenTata on 26 October 1956. He was
charged with having commanded a military squadnirassignment to regain control of the
Police Department building, and with having shaoigl @ardered his men to shoot at, civilians,
causing the deaths of, and injuries to, severaqme. On account of these alleged facts, the
applicant was indicted for:

“[A] crime against humanity in violation of Articl&(1) of the Convention (IV) relative to the
Protection of Civilian Persons in Time of War, adopted in Geneva on 12 August 1949 and
proclaimed in Hungary by Law-Decree no. 32 of 1954, punishable pursuant to section 1(2a) of Act
no. 90 of 1993 [on the procedure concerning cexdimes committed during the October 1956 revotutio
and freedom fight].”

D. First-instance proceedings before the BudapeRegional Court

22. On 29 May 1995 the Military Bench of the BuedsipRegional Court discontinued the
criminal proceedings against the applicant, holdiveg the crime with which he was charged
constituted homicide and incitement to homicid¢heathan a crime against humanity, and
was thus statute-barred.

23. The relevant part of the reasoning of thesilegistates as follows:



“[T]he legal provision to be applied by the coust &n international convention in respect of its
hypothesis, but refers back to the domestic crifdava in respect of the sanctions.

Article 7(1) of the Constitution requires that thelevant international legal instrument be applied,
incorporating it in domestic law; and Act no. 901893 transforms it into a provision of positivéntinal
law. Given that the hypothesis of the crime in gio@shas been incorporated into domestic law — but
domestic law does not have its own notions in tllisnection — the interpretation of that hypothesis
only be carried out in accordance with the intdomat law.

Both Act no. 28 of 1990 on the enactment of thenifitance of the 1956 revolution and freedom fight
and Act no. 90 of 1993 on the procedure conceroirain crimes committed during the October 1956
revolution and freedom fight state that in 195@weoifution and a freedom fight took place in Hung&wn
this basis, as well as according to the [commonigvin] facts, it can be established that at the tfntne
perpetration of the crime on 26 October 1956 alwgiam was in progress in Hungary. Nevertheless, th
definition contained in the domestic legislatioredamot make it unnecessary to examine whether tase
a non-international armed conflict. In its partaddishing the hypothesis [of the crime in questidkdt no.

90 of 1993 refers to the convention signed on 12ust 1949; consequently, the interpretation [o$ thi
hypothesis] can only be carried out according ®rtevant international legal practice or to in&dional
legal documents if such exist.

The above-mentioned convention defines its own scope of application in Article 2 as follows: 'in
addition to the provisions which shall be implemented in peace-time, the present Convention shall
apply to all cases of declared war or of any other armed conflict which may arise between two or
more of the High Contracting Parties, even if the state of war is not recognized by one of them'.
Moreover, Article 3 provides that its rules have to be applied 'in the case of an armed conflict not
of an international character occurring in the territory of one of the High Contracting Parties'.

The court had to examine whether at the time of the perpetration of the crime on 26 October
1956 an armed conflict not of an international character was taking place in Hungary.

The term 'armed conflict not of an international character' is defined by the Protocol Additional to
the Geneva Conventions of 12 August 1949, relating to the Protection of Victims of Non-
International Armed Conflicts (Protocol Il), proclaimed by Law-Decree no. 20 of 1989. Article 1(1)
of this Protocol lays down the conditions of application of the relevant provisions as follows: "This
Protocol, which develops and supplements Article 3 common to the Geneva Conventions of 12
August 1949 without modifying its existing conditions of application, shall apply to all armed
conflicts which are not covered by Article 1 of the Protocol Additional to the Geneva Conventions
of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts
(Protocol 1) and which take place in the territory of a High Contracting Party between its armed
forces and dissident armed forces or other organised armed groups which, under responsible
command, exercise such control over a part of its territory as to enable them to carry out
sustained and concerted military operations and to implement this Protocol." Article 1(2) states
that 'this Protocol shall not apply to situations of internal disturbances and tensions, such as riots,
isolated and sporadic acts of violence and other acts of a similar nature, as not being armed
conflicts'.

The problem which may emerge because the term 'armed conflict not of an international
character' is defined in Article 1(1) of the Protocol relating to the Protection of Victims of Non-
International Armed Conflicts, signed on 8 June 1977 and promulgated in Hungary by Law-Decree
no. 20 of 1989 — that is, in an international cortian that was concluded after the perpetratiorthef
crime — is merely illusory, sincArticle 1(1) of Protocol Il declares that this protocol develops and
supplements Article 3 common to the Geneva Conventions of 1949 without, however, modifying
its existing conditions of application. Therefore, it can be ascertained that although Protocol I
develops and supplements the substantive norms (that is, the rules of conduct in the case of a
non-international conflict), it does not introduce any modifications to their existing conditions of
application. In view of this, Article 1(1) of Protocol 1l itself establishes that the definition of an
armed conflict not of an international character, which is contained in the same paragraph, does
not modify the meaning of that term as used by the 1949 Geneva Conventions, but merely
interprets it. With respect to [the original definition], [this one] is neither a restrictive nor an
extensive interpretation, but the very first interpretation defining the meaning of the initial term. (In
the court's view, this interpretation cannot be either restrictive or extensive in any event, since no
other international legal document contains a definition of the term with which to compare this
interpretation.) Accordingly, the term 'armed conflict not of an international character' must be



seen as having been already conceived with this meaning at the time when the convention was
signed.

When analysing the term, it can be observed that such armed conflicts fall in the category of
conflicts that 'take place in the territory of a High Contracting Party between its armed forces and
dissident armed forces or other organised armed groups which, under responsible command,
exercise such control over a part of its territory as to enable them to carry out sustained and
concerted military operations and to implement this Protocol'...

During the night of 23 to 24 October 1956, thetfgpontaneously organised armed groups came into
existence in the territory of Hungary, especiatifthose parts of Budapest where they confronte®tviet
army which was being deployed unexpectedly. It banunambiguously established that these armed
groups were opposing the central power, althougkraé of them maintained regular negotiations \ilith
Government of the Hungarian People's Republic hadMinistry of Defence. It can also be determirteat t
the armed groups did not operate under any cecraimand, because by the time the joint command of
the national guards and the Government's forces egtablished under the leadership of Béla Kiraly,
appointed by Prime Minister Imre Nagy, the armedfiicts in the country had already essentially eglas
Consequently, it is self-evident that, although dheed groups maintained a loose network of infdiona
between themselves, they did not perform theirtamji operations in various parts of the countryain
concerted manner. It seems that it will foreverithpossible to ascertain the territories in whicld dine
extent to which the armed groups stood under thetrab of the various spontaneously organised
revolutionary bodies or under that of the formemadstration, which remained partly operational
throughout.

Comparing the definition of Protocol Il and thetstaents contained in the opinion of the expert
historian, it can be ascertained that Act no. 90 of 1993 aadsequentlyConvention (IV) relative to the
Protection of Civilian Persons in Time of War, signed in Geneva on 12 August 1949, are not
applicable to the instant conduct as set out in the indictment.

This is so because, according to the opinion of the expert historian, on 26 October 1956 the
operating armed groups did not remain under a central command. There were no distinct
combatant parties, since the armed groups and persons that were effectively operating, while
they might even have been active in the same area yet independent from each other, were often
guided by different political motivations. It cannot be ascertained which territories of the country
were controlled, and to what extent, by armed groups which may have allowed them to carry out
sustained and concerted military operations. On no account can it be established that the armed
groups reached a level of organisation or submitted to a central command to such an extent that
enabled them to implement the regulations of the Protocol during the military activities.

In view of the above, the court has found neither the international convention promulgated in
Hungary by Law-Decree no. 32 of 1954 nor Act no. 90 of 1993 to be applicable to the present
crime.

The conduct of the accused ... would constitute multiple homicide, committed in part as an inciter,
had it occurred as stated in the bill of indictment

The crime committed by the accused — even if provdmecame statute-barred on 26 October 1971;
therefore, the court has discontinued the crinpmateedings.”

24. On 8 June 1995 the prosecution appealed t8upeeme Court.

E. Suspension of the case pending further proceedjs before the Constitutional Court

25. On 29 November 1995 the relevant bench oStf@eme Court suspended the appeal
proceedings pending the outcome of a new caseéd#ierConstitutional Court in which the
President of the Supreme Court and the Attorneye@emad challenged the constitutionality
of the Act (referred to in paragraph 16 above)l@dround that it was allegedly in breach of
international treaties.

26. On 4 September 1996 the Constitutional Colrbgated the entirety of the Act as
being unconstitutional. It observed that althoulgh Act had been amended in the light of
decision no. 53/1993 of the Constitutional Coud aad been aimed at prosecuting those who
had committed war crimes or crimes against humanity956, it nevertheless represented an



unconstitutional legislative obstacle to the lawfulosecution of those perpetrators, as
required by the general principles of internatiolaay. It noted that since the Act contained
errors of codification, namely incorrect referentewvarious provisions of the 1949 Geneva
Conventions, it did not meet the constitutionaluiegment of harmony between domestic and
international law and was therefore inapplicablae TConstitutional Court's decision (no.
36/1996) contained the following conclusion:

“Il. 2. According to the complainants, the Act, hgiincompatible with the international treaty [the
Geneva Conventions], was impossible to interpreapply. Through its abrogation, the impedimenthi® t
Hungarian authorities' prosecuting and punishire [perpetrators of] war crimes and crimes against
humanity, as defined in international law, has besmoved... The Constitutional Court ... drawsrdite
to the fact that it is international law itself thaetermines all the hypotheses and sanctionsffences ...
punishable under international law.”

F. Remittal to, and repetition of the proceedingdefore, the Regional Court

27. On 6 December 1996 the Supreme Court's agpath quashed the decision of
29 May 1995 and remitted the case to the firsiamst court with the instruction that the
proceedings be conducted afresh from the investigatage onwards. It gave the following
guidance on the manner in which the proceedings weebe conducted:

“Ill. ... [T]he court will have to examine wheth#re elements and conditions of the offence asusein
the [Geneva] Conventions [and its Protocols] candemtified in the instant case. This will alloweth
[defendant's] conduct to be characterised either @$me against life or as a crime against hunganivt
subject to statutory limitation.

The Military Bench failed to elaborate on the facts manner detailed enough to allow the estatniéstt
of the above elements of the crime, failing whicis impossible to determine unequivocally whetiienot
the above conventions apply in the case. Conseguein¢ decision of the bench, including the ortter
discontinue the proceedings, is unsubstantiatedi¢gee239/2a/ of the Code of Criminal Procedure).

IV. To arrive at a well-founded decision, it iscessary to establish in the findings of fact theonblogy
of the military events during the October 1956 tation and freedom fight. On this basis, it will be
possible to ascertain whether the revolutionary eafnfiorces operated under responsible command,
exercised control over a part of the territory aadied out sustained and concerted operations.

The ill-foundedness may be eliminated in the prdoegs to be conducted afresh from the investigation
stage onwards by obtaining the opinion of an expdlitary historian from the Institute for Military
History.

The first-instance court will have to examine dtearing the existing expert opinion and the onbdo
obtained in course of the supplementary investigatThe complete findings of fact, which would allo
the determination of criminal responsibility, camybe established by way of an analytical assessoie
the evidence.”

28. On 16 February 1998 an expert militargtorian presented his opinion on the above
guestions.

29. On 7 May 1998 the Military Bench held a heguirt the hearing the military
prosecutor argued that the applicant was guilty afime against humanity, prohibited by
Article 3 common to the Geneva Conventions, andighable under sections 166(1) and
166(2) of the Criminal Code, which concern homicide

30. Defence counsel argued that the Fourth GeGevavention was not applicable to the
facts of the case and that, in any event, its agfdin would run counter to the principles of
nullum crimen sine legand nulla poena sine legegiven that it had not been properly
proclaimed in Hungary.

31. On the same day the Military Bench discontthtlee criminal proceedings with the
following reasoning:

“In the course of characterising the crime, thertdiust examined whether the act described in the
findings of fact constituted a crime against hurhair the crime of incitement to multiple homicide.



Defence counsel's argument — namely, that no cahiiability can be established on the ground & th
Geneva Conventions since they had not been promeglga due form in Hungary, and that criminal
liability based on them would thus violate the phiolesnullum crimenandnulla poena sine lege cannot
be sustained.

In decision no. 53/1993 (X.13.) the Constitutio@alurt stated that the legal system of the Repudflic

Hungary accepted the generally recognised ruléstefnational law, which are likewise part of Hunga

law without any further (additional) transformatiokccording to chapter IV(4a) of the decision,
international law applies the guaranteenoflum crimen sine lege itself rather than to domestic law.
Customary international law, the legal principlesagnised by civilised nations and the legal pples
recognised by the community of nations, constitiex which classifies certain types of behaviour as
prosecutable and punishable according to the nofntise community of nations, irrespective of whethe
domestic law contains a comparable criminal offermse whether the relevant treaties have been
incorporated into domestic law. In view of thesegiderations, this court has not found it necessary
examine whether the Geneva Conventions had be@ertygromulgated by Law-Decree no. 32 of 1954.

Article 3(1) of the Geneva Convention relative ke tProtection of Civilian Persons in Time of War,
adopted on 12 August 1949 and proclaimed by Lawr@eno. 32 of 1954, reads as follows: ...

In view of the above and of chapters V(4) and llGdnstitutional Court decision nos. 53/1993 and
36/1996, respectively, this court had to examinestivr the conduct described in the findings of fact
corresponds to the elements contained in [commaiol&3(1) of the Geneva Conventions].

The Geneva Conventions do not define the noticanadrmed conflict of a non-international charadter.
this connection, the court finds decisive Articid)Lof Protocol Il relative to the Protection ofcéims of
Non-International Armed Conflicts, adopted on 8elU®77 and promulgated by Law-Decree no. 20 of
1989, which reads as follows: ...

In view of the above, while making its findingsfatt, the court had to examine whether in the nelter
period, between 23 October and 4 November 1956athed groups operating in Hungary which were
opponents to the armed forces of the governmengé weder responsible command and exercised such
control over a part of the country's territory asenable them to carry out sustained and concerted
operations.

In its own findings of fact — in the light of thepimion of the expertistorian — this court has not
established that these conditions existed in thi@gevhen the impugned act was committed.

The conventions [the Fourth Geneva Convention amdoPol 11] subject their scope of application to
strict and conjunctive conditions. As is prescriliethe convention, it becomes effective only i #@rmed
conflict is of high intensity and the fighting agty of the opponents is institutionalised.

From the established findings of fact this courd Heawn the conclusion that no so-called armedliconf
of a non-international character within the mearohgnternational law was in progress in Hungary2sn
October 1956. The historical background set outthe findings of fact does not substantiate the
establishment of the crime defined in internatioiaal, since several elements of the crime as define
international law are missing.

In view of the above, the defendant's act — ev@nafen — should be characterised, according toules
in force at the time of its commission, as multiplemicide partly committed as an inciter, withireth
meaning of section 352 of tBHO.? This crime was, in accordance with section 25¢aAa no. 2 of 1950
as then in force, statute-barred after a periodsfears had elapsed. Having regard to section theof
Criminal Code, section 33(2c) of the Criminal Codevhich excludes statutory limitation in the cade o
aggravated murder — cannot be applied.

The court has not established condemnatory findafgact in regard to the defendant; however, & ha
not delivered an acquittal, since in its view, hetcase of statute-barred conduct, the ground which
eliminates punishability — that is, statutory liatibn — has precedence over the fact that the imgaigct
has not been proven in any event.

Therefore, the court has discontinued the procgsdagainst the defendant for the crime of multiple
homicide partly committed as an inciter, sinceeitéime statute-barred on 26 October 1971.”

G. The appeal proceedings



32. On an appeal by the prosecution, on 5 Noverh888 the Supreme Court, sitting as
an appellate court, upheld this decision. The ¢aunich had obtained the opinions of three
expert historians, put forward the following reasgn

“Spontaneously and unexpectedly, a revolution asddom fight broke out in Hungary on 23 October
1956.

In the course of these events, as early as dunmgight of 23 to 24 October 1956, the first sppatasly
organised armed groups came into existence, edipdaidhose parts of Budapest where they confrdnte
the Soviet army, which was progressing unexpectetihese armed groups were opposing the central
power, although several of them maintained regnkgotiations with the government of the Hungarian
People's Republic and the Ministry of Defence. BEmmed groups did not operate under any central
command, because by the time a joint command oh&tienal guards and of the government forces was
established under the leadership of Béla Kiralypoamed by Prime Minister Imre Nagy, the armed
conflicts in the country had essentially alreadgszsl. Consequently, it is self-evident that, algfothe
armed groups maintained a loose network of infoionabetween themselves, they did not perform their
military operations in various parts of the countrya concerted manner.

On 23 October 1956 the central government stilhirdgd the people's spontaneous revolutionary ads a
counter-revolution, and intended to suppress theedrrevolt relying on their armed forces. Becaule o
political disputes, an internal struggle within teadership of the Hungarian Workers' Party, thezass of
the armed groups and the political pressure exentetthe government, on 28 October the latter, tebhge
Imre Nagy, ceased to classify the events as a epwetolution, and declared them to be a national
uprising...

Therefore, it was appropriate for the first-insmourt to state the facts as follows: 'As of 23cDer
1956, the spontaneously organised armed groupsudaest and in the provincial cities were fighting
against the Soviet troops that were invading Busiaped also against the armed forces of the goweantim
such as the State Security Authority, the poliod amts of the National Army.

In the first few days (between 23 and 28 Octobleg)ihsurgent groups were formed in an unorganised
manner and were fighting independently, without aagnmon command. They were operating primarily in
Budapest, but later on, some less organised aadchlgrerous groups also emerged in the provindiaksci
A characteristic of these groups was their contisudissolution and reorganisation, their ratherséoo
contacts among themselves, which generally condeoné/ the exchange of information, and the lack of
any coordinated military actions between 23 Octolbed 4 November 1956. They elected their
commanders from their own ranks, according to thehievements in the course of the fights. Thedead
of the groups changed rapidly, because the momessituation, the success achieved and the defeats
sustained spurred the fighters to elect new leadersannot be established that these insurgeniipgro
operated under a responsible command; they werdiremtted — and nor were their tasks determinegt — b
orders emanating from their commanders. The membetbe armed groups did not wear any signs
distinguishing them from civilians. The governmeld not acknowledge the anti-government forces as
insurgents or as a combatant party.

The armed insurgent groups in Budapest controllerl8square kilometres in the period between 2B an
28 October 1956. The control of this area mearitttieactivities of the government forces were lzsed
and disturbed, but the revolutionary groups didfally close off the area and the government formmsd
pass through it, though with losses.

The armed groups formed outside the capital opeiatependently; and did not control any substantia
territory. In the course of their armed operationsertain towns, they did not aim to establishrthentrol
over a certain region...

In accordance with the requirements of constitatiityy set out by the Constitutional Court for the
purposes of the application of the law in [its demis nos. 53/1993 and 36/1996], the Supreme Gt
had to examine in the present case whether thepteuttomicide committed on 26 October 1956, [iip.]
the first period of the October 1956 revolution drekdom fight, constituted an offence under common
Article 3 of the 1949 Geneva Conventions — thatwbkether that crime was committed in a manner
prohibited by that provision.

If all the elements and conditions of the abovevigion prevail, then the deliberate homicide conteit
in violation of international law will constitute@ime against humanity which is punishable irretipe of
the date of its perpetration. Such a crime caneosthtute-barred pursuant to Article 1(a) or 1(bjhe
Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against



Humanity, adopted by the United Nations' General Assembly in New York on 26 November 1968
and proclaimed in Hungary by Law-Decree no. 1 of 1971.

If, however, the elements and conditions prescrinethe international law do not fully prevail, théhe
impugned act will constitute homicide under donekstiv.

Article 3(1) of the Geneva Convention relative ke tProtection of Civilian Persons in Time of War,
adopted on 12 August 1949 and proclaimed by Lawr@eno. 32 of 1954, reads as follows: ...

Having regard to the principle afullum crimen sine legethe question whether the impugned act
constituted a crime prohibited by international law1956 will be resolved depending on whether the
general conditions set out in the initial clause@mimon Article 3 were fulfilled.

However, the Conventions did not clarify eithecammon Article 3 or in any other provisions theiont
of an 'armed conflict not of an international cleéa occurring in the territory of one of the High
Contracting Parties'. Nor have the Conventionsdan the time from which, in the case of a civdryan
internal armed conflict between the parties quesifas such, or in other words, the time from witieh
provisions of the Convention apply to the part@an internal armed conflict.

Article 1 of the Protocol Additional to the Gene@onventions of 12 August 1949, relating to the
Protection of Victims of Non-International Armed @ticts (Protocol Il), adopted in Geneva on 8 June
1977 and proclaimed in Hungary by Law-Decree nooR0989, provides that the Protocol 'develops and
supplements Article 3 common to the Geneva Coneestiof 12 August 1949 without modifying its
existing conditions of application'.

To develop and supplement a given convention glendans, according to the grammatical interpratatio
of the terms, that any legal question arising nestesolved by way of a joint examination of theagipal
convention and the supplementary protocol, andvamtaal interpretation of the law can only be eari
out through such joint examination.

Therefore, the Supreme Court has held that theadloritative interpretation was the definitiont sat
in Article 1(1-2) of the above Protocol, which reas follows: ...

In the light of the well-known events of the Octold®56 revolution and freedom fight and the other
circumstances established in the findings of fads unequivocal that the 1956 revolution and fe®
fight started spontaneously on 23 October 1956irguthe four days which had elapsed by 26 October
1956, the level of organisation required by thaarobf an armed conflict of a non-international idwer
had not been attained.

It can directly be deduced from the first-instanoert's complete — and therefore, authoritativandifigs
of fact that the revolutionary armed groups weré untder responsible command, nor did they exercise
such control over a part of the territory as tobd@ahem to carry out sustained and concerted anjlit
operations and to implement the Geneva Convenpooyzerly.

Against the aforementioned background, it must declkuded that, in the course of the October 1956
revolution and freedom fight, not all the elemenitshe hypothesis of a crime against humanity witthie
meaning of Article 3 common to the 1949 Geneva @aotiens prevailed on 26 October 1956.”

H. The review decision

33. On an application for review of that decisiesnpmitted by the prosecution on 22
January 1999, the Supreme Court's review benchhgda$e decision on 28 June 1999 and
remitted the case to the second-instance bench.

34. The relevant parts of the review bench's datiead as follows:

“Crimes against humanity within the meaning of Aldi 3 common to the 1949 Geneva Conventions
regarding the protection of civilians in wartime anot statute-barred.

[Thus], in accordance with the first clause of &ldi 7 (1) of the Constitution, the prosecution cfrw
crimes and of crimes against humanity belongseacttiegory of international legal obligations utalezn
without any special amendments or adaptation —itlernational legal regulations do not take into
consideration the principle afullum crimen sine legerevalentin domestic legislation as they seek to
punish such acts regardless of whether these werist@ble under domestic law at the time they were
committed. Therefore, the absence of relevant dbenkgislation, or any deviation [from internatain
law] enshrined in domestic law, is irrelevant, sinoternational law requires within its own systémt
such crimes be classified as war crimes or cringgsnat humanity at the time they were committed, in



accordance with the general principles acceptethbycommunity of nations. The Hungarian State has
signed and ratified the Geneva Conventions, whiatmee into force on 3 February 1955. Hungary also
signed the 1968 New YorKonvention on the Non-Applicability of Statutory Limitations to War
Crimes and Crimes against Humanity.

The courts ruling in this case have come to theecbrconclusion that the crime described in the
prosecution's findings of fact did in essence tplaee, even though in their assessment it had @eh b
proven that it was committed by the defendant.

However, the courts dealing with the case errongaio®k the view that the conduct with which the
defendant was charged, if proved, should be cheniaet solely as a crime of multiple homicide unither
domestic law in force at the relevant time, nansaygtion 352 of th&HO, and thus could no longer be
assessed from the perspective of crimes againsamtyrwithin the meaning of Article 3 common to the
Geneva Conventions, with the result that, underehsvant provisions of Act no. 2 of 1950, the aal no
longer punishable...

Thus, the courts interpreted the words 'developt supplements' contained in the above-mentioned
article of Protocol Il erroneously in both the graatical and the logical sense, applying an exctusivd
in itself erroneous grammatical interpretation. yrdesregarded the passage of the Protocol exphithiat
the instrument was intended to develop and supplecmmmon Article 3 'without modifying its existing
conditions of application’, for from this wordingdan only be concluded that the Geneva Conventoas
invariably in force and their conditions of apptica remain valid.

The conditions for the applicability of Protoco)] However, are to be applied exclusively to thetdtol

itself, as also follows from the following passagé the Protocol: 'This Protocol ... develops and
supplements Article 3 common to the Geneva Coneesti.. without modifying its existing condition§ o
application...'

Article 3 common to the Geneva Conventions had réginal scope of application, and the Additional
Protocol cannot be taken to have a retroactiveeeféstricting that scope.

Through Article 3 common to the Geneva Conventidhe, community of nations intended to secure
safeguards for protected persons in civil-war situes where the population of a given State andatineed
forces of that State confronted each other. Thedingrof this provision does not contain any further
condition in addition to this. To require furthesiteria would impair the humanitarian charactertioé
Conventions. If the Convention and the Protocolenter be interpreted in conjunction with each otlier,
would mean that, should the resistance of the gojounl under attack by the armed forces of the State
attain the minimum level of organisation requiredthe Additional Protocol, Article 3 common to the
Geneva Conventions would not be applicable eveheifarmed forces of the State were to exterminate a
certain group of the population or the entire pagiah...

Independently of the findings of fact, it is commkmowledge that, from 23 October 1956 onwards, the
central power of the dictatorship made use of liteea forces against the unarmed population engeged
peaceful demonstrations and against armed revolmjogroups whose organisation was in progress.
During this time, the armed forces employed sigatfit military equipment, such as tanks and airsraftd
their activities against the population opposedh®s regime spread over the whole country. In peactti
terms, they waged war against the overwhelming ritgjof the population. The same is confirmed bg th
orders issued in this period by the dictatorsHifilsisters of Defence.

Having regard to all this, it can be establisheat #in armed conflict of a non-international chaagtas
in progress in the country from 23 October 1956 amls, for such time as the armed forces of the
dictatorship were acting against the populatiord antil the country was occupied by the army of the
Soviet Union on 4 November, from which time the ftiohbecame international.

Against this background, the courts dealing witt ¢hse wrongly applied the substantive criminal ilmw
holding that the conduct described in the findimdact did not constitute crimes against humaiitiy
multiple homicide within the meaning of the domed#w alone, an offence that was thus already tetatu
barred, and in consequently discontinuing the prdtes against the defendant on the ground of non-
punishability...”

I. The resumed proceedings and the applicant's fad conviction

35. In the resumed second-instance proceedingsStipreme Court's appeal bench held
hearings on 18 May and 6 September 2000. On tker ldéte it quashed the decision of 7



May 1998, essentially on account of shortcomingshin findings of fact, and remitted the
case to the first-instance court.

36. In the resumed first-instance proceedings, Miktary Bench of the Budapest
Regional Court held hearings on 9, 10, 11, 16, Ad 28 January 2001. On the latter date it
found the applicant guilty as charged.

37. The court relied on the testimonies of thauaed, the victims and numerous witnesses
as well as extensive documentary evidence (inctutive Army's Service Regulations as in
force in 1956, the defendant's personal servieg @ikath certificates of the victims, minutes
of the investigation, hospital records, photogragitans of Tata and sketches of the scene)
and the opinions of a forensic medical and a fireaexpert.

38. On the basis of the findings of fact thusldsthed and relying on Article 3(1) of “the
Geneva Convention”, the court convicted the appticet multiple homicide constituting a
crime against humanity which he had committed gmetrator in respect of the killings
inside the building and as an inciter in respedhefkilling outside bbb emberen — részben
felbujtoként — elkbvetett emberdléssel megvaldsitoberiség ellenizmcselekményy

39. In sentencing the applicant, the court, inoedance with section 2 of the Criminal
Code, compared the relevant rules of criminal lasvin force at the time of the commission
of the crime, with those of the Criminal Code addrce at the time of the delivery of the
judgment. It found that the former were more lehigmd were therefore to be applied to the
case.

40. The fact that, in addition to the fatalitit®po more persons had been wounded was
deemed to be an aggravating factor, whereas théhiaicthe criminal proceedings had lasted
some six years at the time was treated as oneeahitigating factors.

41. The court sentenced the applicant to thregsyemprisonment and a five-year
deprivation of certain rights. By virtue of an intening amnesty decree, the applicant would
have qualified for an exemption from serving thetsace (see paragraph 45 below).

42. The relevant passages of the findings of d4acestablished by the Military Bench of
the Budapest Regional Court read as follows.

“In the resumed proceedings, the Military Benchtlod Budapest Regional Court has established the
following findings of fact...

At 3 p.m. on 23 October 1956 a demonstration agdiesregime started in Budapest, escalating into a
mass movement by the evening. In the days follow#®October 1956, the clashes and mass
demonstrations extended to several towns, anddatéo the whole country. The Budapest uprisingagr
over to the area of the Tata military garrison 6m@d 26 October. In this period, the Ddzsa Armoaned
Fusilier Junior Officer School was stationed in &atinder the command of Colonel T.L. The Officer
School trained officers of the Hungarian Army asilfars and armoured vehicle officers. At the mialer
time, the defendant, then a captain, was servinth@sommander of the training course for motorised
officers at the D6zsa Armoured and Fusilier Offi&ehool. A significant part of the Officer Schoatsff
was ordered to Budapest to participate in the gtteémbring the uprising in Budapest to an end. Stadf
ordered to Budapest left the area of the schoahénearly hours of 24 October under the command of
Colonel T.L. From 24 October 1956 onwards, the caminwas assumed by Major J.L.

The staff that remained at the school had onlyrfraigtary information about the events in Budapelseé T
announcements, orders and commands broadcast byathe were contradictory, which made the
commanders' task even more difficult. At 8.45 aaon. 24 October 1956 an order concerning the
introduction of martial law was read out, accordiagvhich: '... any act intended to overthrow tle®ple's
Republic, mutiny, instigation or incitement to @nspiracy with the purpose of mutiny, murder, hadsgg
arson, possession of explosives or any crime cot@ehiby using explosives, violence against the
authorities, possession of weapons without a lieencshall constitute crimes punishable by dedtBut
less than four hours later, Imre Nagy, in his sheecthe Hungarian people, said that those whopstdp
fighting and laid down their weapons would be exefnpm martial law. At 2.08 p.m. the deadline was
postponed to 6 p.m.

The demonstrations which broke out on 23 Octobaewensidered to be a counter-revolution by the
political and military leadership. The Minister &fefence, Colonel-General Istvan Bata, issued the



following order in a telegraph he sent in the edrturs of 26 October 1956 to the troops: 'l order a
follows: ... Carry out your duties with extreme ilagice! ... Prevent any disorder in your garrisprgtect

the most important buildings from vandalism! ..ofstvery vehicle going to or coming from Budapast]
should you find any weapons, ammunition or hodillaflets, take possession of them and arrest the
passengers of the vehicle!..." The order given D®tober first by Colonel-General Istvan Batanthg
Lieutenant-General Karoly Janza, who replaced hgmManister of Defence, instructed the troops to
‘[a]nnihilate all armed resistance fighters!" Tledethdant was aware of the introduction of martat bnd
knew that, pursuant to the decree announced, arfgond in illegal possession of firearms was puaisé

by death.

The staff remaining at the school were called wegting on 24 October, where the officers were rexdie
to remain permanently at the school, and the defefthe school was organised. Major J.L. returineih
Budapest to the school on 25 October at about 7, pmmging back the body of his fellow officer, jda
M.P., who had fallen in the fights in Budapest. T8taff remaining at the school only then received
information about what was actually happening mchpital.

The insurgents attacked the Szomddi shooting résedenging to the school on 25 October at about 8
p.m. and the school itself in the early hours offober. These attacks were repelled by the officef
the school's staff, Lance-Sergeant T. died and @atpN. was wounded in these armed clashes. On
26 October the insurgents occupied the buildingath County Prison and Public Prosecutor's Officé a
released the inmates, including the convict J.K.

The school's command sent a squad of 20-25 offibgraehicle to the prison building under the
command of the defendant. He encountered some edacivilians at the building, whom he persuaded to
leave the scene; then the squad returned to its pos

In the meantime, Captain I.S., who was returninght school from an official assignment, noticed a
group of about 250-300 persons at the monumentowofe§ Heroes; 15-20 persons were attempting to
knock down the statue. After Captain I.S. had stobhis service vehicle, he was assaulted by several
persons, beaten and knocked out; his service giic@mwere then confiscated.

In the afternoon on 26 October, the insurgents é@dad the police station from the monument of Sovie
Heroes, which had been knocked down in the meantihéhat time, all staff were present at the pslic
station, together with some soldiers led by a éaanht (name unknown) of the National Army. The
members of the police had service pistols; theisddhad machine guns and hand grenades. Theathief
the Tata District Police Department at this timeswalice Captain J.T.

The insurgents had the intention of occupying tbkcp station in order to acquire some firearmsthia
crowd attacking the police station there were asdlians, such as Mihaly Csernik, Béla Kiss, Istva
Medved, Tamas Kaszas and J.K., the latter havireg heeed from the County Prison by the insurgents
earlier that day.

An exchange of fire broke out outside the poliaish building. The insurgents used a lorry to krea
through the gate to the police station and as #mgred the building they called on the policemed a
soldiers, who at this point were no longer resgstito hand over their weapons. The policemen ard th
soldiers obeyed the demand, and an army offickeuéenant (name unknown), handed over his carridg
drum submachine gun to Mihaly Csernik, while Pol®ergeant-Major 1.B. gave his service pistol to a
civilian named Mihaly Neumann.

After the occupation of the police station, Istwderdved and Tamas Kaszas escorted Captain J.T. to an
office with the intention of executing him. Howeyehe execution did not take place because Istvan
Medved and Taméas Kaszas were dissuaded by sorhe wfsurgents, including J.K. ...

Major J.L. received information about the eventshet monument of Soviet Heroes and at the police
station. He commanded the defendant to advandeetpdlice station with some officers, and to actten
scene according to his discretion — using fireaifnmecessary — to bring about the end of the riat o
restore order. The defendant organised a groupaital5 officers as ordered. The members of thesigr
were Lieutenant J.T., Lieutenant K.M., a lieutendyt the surname T., First Lieutenant J.V., First
Lieutenant J.L. and Captain I.L. The identitiestod further members of the group were not ascexttdén
All members of the group organised by the defendemte students at the motorised branch; as their
training officer, he was the superior of all mensbef the squad. Captain I.L. was the defendanpsitgen
the latter's capacity as training course commander.

The defendant and the members of the group orghrtigehim were armed with PPS-type 7.62-mm
submachine guns and TT pistols. They also carmnex #.62-mm DP-type machine guns and a case of



approximately 25 42M hand grenades. They had amtioarfor the firearms and detonators for the hand
grenades.

Before departure, the defendant briefed his meniafaimed them about their task, explaining that
because the police officers had been disarmeceatdlta Police Department, the squad was going there
undertake police duties and restore order. Thedstpfaithe School in the early afternoon by lorfhey
parked the vehicle at a certain distance from tbkc@ station ... Alighting from the vehicle on the
defendant's orders, the group split into two squé@dee squad was led by the defendant, and the bgher
his deputy, Captain I.L. The two groups advancedowards the police station. On their way, they
encountered two young men, one of whom was carrgirgrtridge-drum submachine gun. The officers
stopped these persons, who did not resist, cotrdiddhe submachine gun and released them.

The members of the officers' group arrived at thkcp station between 5 and 6 p.m. The streetilight
was already on. Given this fact, the visibility side the police station was quite good.

By the time the officer group arrived at the polgtation, the armed insurgents had already lefstdeme
by lorry for the Tata Main Post Office, and by opging the telephone centre, had disabled the teleph
system. Most of the disarmed policemen had alsaHefbuilding of the central police station andhgdo
their homes or, together with their families, hadight refuge at the Officer School. The soldierswdt
the time of the raid on the police station, hadnbee the building together with their commander, a
lieutenant, had also left the building in the mé&aet— the defendant did not know about them.

At that time, 4 or 5 unarmed policemen were inlihégding and in the yard of the police station,eter
with the victims Istvan Balazs, Béla Ronavolgyi,nTas Kaszas, Janos Senkar and Sandor Fasing. Istvan
Balazs and Béla Ronavolgyi had remained at thecgdliation in order to prevent the insurgents from
insulting or harming the policemen who had stayethe building. Sandor Fasing, who was 16 at the ti
came to the police station because, having heasdtahe events which had taken place in front ef th
building, he wanted to find his brother who belothde the staff of the Tata District Police Depantine
The reason for Janos Senkar's presence could rmatntiemed. ...

One of the squads including Lieutenant K.M., Ligatet J.L. and Lieutenant T., under the command of
Captain I.L., remained near the entrance to the@atation. K.M. carried a machine gun. Lieuteravit
and T. took up position across the road, oppobiteeihtrance to the police station, while Captaimmd
Lieutenant L. took up position on the right sidettod exit. Near the gate, next to Lieutenant Leréhstood
a civilian with a motorcycle, who was talking toeutenant L. The members of the other squad, uiheer t
command of the defendant, went through the gate eamidred the corridor of the police station. The
defendant went to the door on the right side ofdbeidor and asked a policeman who else was in the
building. He tried to phone the school but in vaince the telephone centre had been disabled. iden
ordered his group to separate the civilians froengblicemen.

Subsequently, the defendant went to the inner yattd his fellow officers and they took up a semiete
position. J.T. and his fellow officer, who were a@mg the case of hand grenades, stopped and ptaeed
case on the left side of the corridor, while J&mained on the right-hand side. In front of theceffs, near
the entrance of the building which is situatedh® tight in the inner yard, Istvan Balazs stood distance
of about a metre from the door, Tamas Kaszas aitahoee metres to his right, and Béla Rénavolgyi a
about a metre to his left. Sandor Fasing was rexe entrance to the building on the right-harmt of
the yard. It was not possible to confirm exactlyernehJanos Senkar was; most likely he was alsoiqosit
on the right-hand side of the inner yard, nearvthé of the office building. Near the entrance demithe
office building to the right of the inner yard, lixeth the victims, there stood a few unarmed policeme

The officers were continuously pointing their suleimae guns at the civilians. Istvan Balazs informed
them that they had no weapons. An unknown policestanding behind Istvan Baldzs said at this point
that Tamas Kaszas had a pistol on him. Istvan Badgked Tamas Kaszas to hand over the weapon if he
had one.

At this point the defendant was facing Tamas Kasz#s$ there was a distance of only a few metres
between them. An argument broke out between thendefht and Tamas Kaszas.

Tamas Kaszas, further to the request, reachedhiatmner pocket of his coat and took out a pistol.

The defendant — presumably misunderstanding themof Tamas Kaszas or because of fear or shock —
gave a resolute order to fire. At almost the saime tas the command was given, the defendant fired a
short round from the submachine gun which he wastipg at Tamas Kaszas; and then the officers moved
on towards the back yard.



Of the shots fired by the defendant, one hit TaKeszas in the stomach area and another hit himein t
lung region. He died on the spot.

As a result of the shots fired by the defendantlaadellow officers, one shot accidentally hit utenant
J.D. on his thigh. He stepped out of the semi-eikghen the command to fire was given and was moving
towards the access to the loft, where he was hdpirigke cover. Istvan Balazs was hit on his rigdmd;
Sandor Fasing was hit by three bullets on his caedton his thigh. At least one bullet hit Janoskae
who was wounded in the head and died after he bad taken to hospital, on 28 October 1956...

About 15 to 20 minutes after the shooting had stdpphe defendant mounted one of the motorcycles
which was in the yard, with the intention of riditg the Officer School. He turned left on his way of
the building; after he had covered 30-40 metregnawn armed individuals shot at him, as a result of
which he fell and suffered injuries because offtile He fled back into the police station, and fefr the
school on foot through the back yard. At the schd@ reported to Major L. that there had been an
exchange of fire between soldiers and civilianghatpolice station which had resulted in injurieskmth
sides. In reply to his superior's question as to Wwad initiated the shooting and commanded thdessldo
fire, the defendant could give no answer. Aftervgara tank was sent to the police station to reskee
officers who were stranded in the building...

The court established these facts on the basigstiitonies given by the defendant and the victims
examined in the fresh proceedings and on the lsfsirther documentary evidence presented at the
hearing.

At the hearing, the representative of the Milit®yblic Prosecutor's Office maintained the proseotgi
findings of fact and legal qualification and propdsthat the court find the defendant guilty of amer
against humanity which he had committed as thecjp@h and as an inciter to multiple homicide, in
violation of Article 3(1) of the Geneva Conventiarfs12 August 1949, promulgated by Law-Decree 1#. 3
of 1954. Regarding the sentence, the Military RulRrosecutor proposed that the court sentence the
defendant to imprisonment and deprivation of hsidbéaghts...

Throughout the investigation and the court procedtite witness J.T. asserted firmly and consistentl
without contradiction and contrary to the defentfadénial, that the latter had stood in the inradyof the
police station, where an argument had broken otwtd®n him and a civilian and he had given the otder
fire. At the same time, the witness's statemertt dfter having given the order to fire, the defertdaad
used his machine gun was based on an assumption.

In the course of the investigation, when intervidves a witness on 8 March 1994, and afterwardseat t
confrontation held on 29 April 1994, the witned3.J tated, in identical terms to J.T.'s testimahgt the
defendant had been standing in the inner yard addgiven the order to fire after an argument haodkéam
out between him and a 'revolutionary'. ... In thpeated proceedings, however, he stated that heodid
know who had given the order to fire. ... This ¢cus found implausible the witness's statemerthba
heard the order to fire but could not tell who lgixkn it.

With regard to the events that took place in theiryard of the police station, the investigatiotharity
managed to identify four witnesses. Out of these tvere officers, who were subordinates of the
defendant and thus met him every day and must kiee&n his appearance and voice.

The officers arriving in the inner yard were unkmote the civilian witnesses Istvan Balazs and Séndo
Fasing, and, as a consequence of the speed anitlylwEthe events, they could not have observed the
officers particularly well. In the court's view,ishis the reason why the two civilian witnesses dat
recognise the defendant as the officer who hadngive order to fire.

However, the court is of the opinion that, unlike tcivilian witnesses, the witness J.D. — and sintyi)
the witness J.T. — should have recognised amondffioers standing in the inner yard the person Wwhd
given the order to fire. Taking the above-mentionealsons into consideration, the court has accepted
testimony of J.D. given at the investigation stagmgording to which the defendant had given theotd
fire.

Apart from the testimonies at the court's dispoa, court refers to the well-known military guichel
whereby members of an armed subordinate unit m&y wse their weapons on the orders of the unit's
commander. At the material time, the commandehefdfficer group was the defendant.

The court finds disconcerting the defendant's naltdefence presented at the court hearing, tetfeet
that he had been in the corridor of the buildinthattime when the short submachine gun round wasdh
since when he was questioned as a suspect on 201894 he admitted that he had gone into the inner
yard, where he had seen a group of people arguéh@sketch map of the scene, he actually markestevh



he and the arguing group of people had been standinConsequently, it can be established that the
evidence which the defendant gave as a susped épél 1994 is in accordance with the testimoniés
witnesses T. and D., namely that before using the the defendant had also been standing in ther inn
yard.

At the hearing in the repeated proceedings thendef& could not give an acceptable explanatioroas t
why he had modified the testimony he had givemhatnvestigation stage.

After weighing up the items of evidence jointly aselerally, the court has come to the unambiguods a
certain conclusion that it was the defendant whothie course of an argument in the inner yard ef th
police station, gave the order to fire.

For these reasons, the court has established comadem findings of fact, contrary to the defendant'
testimony denying any offence ...

It can be established from the available testim®mitwitnesses (J.K., Istvan Balazs) and the aechiv
material obtained that Tamas Kaszas played aneaptwt in the occupation of the police station.iBgir
the disarming of the policemen he took possessi@veeapon (a pistol), and together with Istvan et
he had the intention of executing the chief of plodice station, Captain J.T. According to the doeuis
from the period, after the occupation of the pobtation, the crowd moved to the telephone certtee
main post office to cut off telephone connectionss to prevent the policemen from calling for hétgs
obvious that the reason why the defendant, haviegnwhile been assigned to the police station, cootd
call from the building was that by that time thealeitionaries had occupied the local telephonereent

On the basis of the testimonies, it has not beassiple to determine beyond reasonable doubt that$a
Kaszas was already holding the pistol in his harithé course of the argument with the defendant...

In the court's view, Tamas Kaszas remained in tiegstation building in order to continue secgrthe
insurgents' position there. Considering the eaclrflict between Tamas Kaszas and Captain J.iE. aiso
evident that among the civilians who remained th&@emas Kaszas claimed to be in charge and played a
leading role upon the arrival of the officers.

It is also obvious that after having entered thidding of the police station, the defendant hadotuk for
and negotiate with the person who had played airlgable in the occupation of the building and the
disarmament of the policemen.

Taking the above-mentioned reasons and the witsegsstimonies into consideration, it can be
established that the defendant, as commander aofffleers' group, had to negotiate, and must haste g
into an argument, with the civilian Tamas Kaszas.

It can only be assumed what the defendant and T&mszas were talking or rather arguing about. It is
clear that the defendant asked Taméas Kaszas winyhtitk occupied the police station building, whaith
intention was and how he had got hold of the pis@dnsidering that following the demands by the
insurgents, the policemen had surrendered and Hamae their service guns voluntarily, it can likearbe
assumed that Tamas Kaszas called upon the defeeitla@t to go over to the insurgents or to hand ove
their guns.

It is also evident that Tamas Kaszas might haveeth towards the defendant facing him in a way that
made the latter give the order to fire and/or ® his gun. ...

From the established findings of fact it can beuted that — in reaction to nationwide and local snas
demonstrations — on 26 October 1956, between 56gmdh. the defendant arrived at the building of the
Tata Police Department with a squad composed oesthrofficers armed with submachine guns, machine
guns, pistols and hand grenades. On the premisefgumd some policemen who were already disarmed
and a few civilians. Of the squad led by the defmdfour persons stayed at the entrance of thieepol
building to secure that position, while the othéficers went into the inner yard of the police lolirig
under the defendant's leadership. There an argupmeké out between the defendant and a person among
the civilians called Tamas Kaszas, who had a pistbis possession. Following demands by the affice
Tamas Kaszas had the intention to hand over thel pishis possession when the defendant ordered fi
Among the civilians in the inner yard, the shotedi on the defendant's orders hit Tamas KaszassJan
Senkar, Istvan Balazs and Sandor Fasing. Subsdgutrd shots fired by the four officers who were
waiting on the street and securing the entrancéshiin Balazs and Béla Rénavolgyi, who were flgein
from the yard to the street. Tamas Kaszas and Bélavolgyi died on the spot, while Janos Senkad die
after having been taken to hospital. Istvan Ba#ms Sandor Fasing were seriously injured ... bystiwis
fired by the officers.



The legal position adopted by the court is thatpagh the act described in the findings of facg th
defendant committed a crime against humanity, assubmitted by the public prosecutor, as the padci
and — in respect of the actions outside the pdligiling — as an inciter to multiple homicide, ikation
of Article 3(1) of the Geneva Convention relativethe Protection of Civilian Persons in Time of War
adopted on 12 August 1949 and promulgated by Laeréeno. 32 of 1954. ...

[...T]he court has analysed what facts and sitnatiaffected the defendant's volitional ability hé t
material time.

The deaths of Lieutenant P. and Sergeant T., wianged to the school's staff, and the insurgents’
subsequent assault on Captain S. must have shakelefendant.

Being aware of the introduction of martial law, tbefendant knew that any person participating in
violent acts against the authorities or bearingsawithout a licence committed a serious crime whicls
punishable by death.

Against this background the defendant receivectttlemand to advance into the police station to resto
order, since the insurgents had occupied the Imgjldind disarmed the policemen. Considering this, th
defendant was aware that there was a possibilignadrmed attack by the insurgents who were already
in possession of guns and that the lives of altef entering the police station were thus in éang

At the same time, the defendant and his fellowceffs did not have knowledge of or training in piolig
thus, they would not have known how to behave wérarountering or confronting a hostile group, armed
or unarmed.

The defendant had resolved the assignment at TreganPin a peaceful manner. He had persuaded the
civilians whom he had found in front of the buildito leave the premises. On their way to the Tatax®
Department, the applicant's squad encountered twmg men, one of whom was carrying a weapon.
Instead of capturing and arresting them, the defehdonfiscated the gun and released the two ithais
unharmed.

At this juncture, the court draws attention to tase of the 'Kecskemét fusillade’, where the affice
the Kecskemét District Cadre arrested two indivisuan whom they had found guns, and accompanid th
captured civilians into the yard of the DistrictdZa building, where the officers — on the commaliid o
Major-General G. — executed them.

After having received the order to regain controlhe police building with the option of using faems,
the defendant and his fellow officers were carryong a tactical assignment.

In the testimonies they gave during the repeatedgadings, the defendant and his former felloncef
stated that they had been frightened while carryingthe assignment. Although the Military Criminal
Code regarded fear as cowardice and as such, @sshable act, in the view of this court, fear isadural
human reaction, which, in a given condition or &iton, could paralyse a person's volition.

Under the influence of these emotional and intéllacimpacts which affected his volition, the dafant
met Tamas Kaszas in the yard of the police building latter having acquired a gun during the oatiop
of the building and having intended to execute ¢hief of the Department. In the court's view, itis
coincidence that the argument broke out betweemther than Tamas Kaszas and the defendant. The
content of their dispute and what actually happdmetsveen them can only be assumed, as mentioned by
the court in chapter V of the assessment of théesae. In his testimony, the witness Istvan Bathdshot
find it impossible that the defendant might haveunderstood Taméas Kaszas's motion in reachingisto
pocket, because the order to fire was given imntelgiafterwards. It is obvious for this court tii@mas
Kaszas must have behaved in a way that increasedeflendant's sense of fear, as a result of whadielh
that his and his fellow officers' life and limb was danger in the situation. In the court's opinitime
defendant ordered fire in a situation which injoigment was threatening.

On the other hand, the defendant should have egaflsat, because of their weapons, the officersefo
was superior to that of the civilians in the ingard, and that the conflict at hand could have besnlved
without the use of firearms against people. Obviguse did not take this possibility into accourichuse,
owing to the threat which had emerged in the cirstamces, he was restricted in his volition.”

43. On appeal, on 8 November 2001 the SupremetCacting as an appellate court,
amended that judgment, which became final on thgt d
44. The relevant parts of the judgment read dsvist



“The Supreme Court has found during the appellatéew that the first-instance court conducted the
hearings by adhering to the rules of criminal pchoe and that the findings of fact were establishgd
evaluating the evidence and are largely well-founddie requirements of reasoning were also futfille

A significant part of the findings of fact is thiitwas the defendant who ordered fire, that he balfns
opened fire and that, by doing so, he killed onghef aggrieved parties. This finding of fact, delvof
unfoundedness, is decisive for the second-instprameedings.

The Supreme Court corrects the findings of facty..omitting the statement that the defendant '-
presumably misunderstanding the motion of Tamasz&asr because of fear or shock — gave a resolute
order to fire' ... since in its view, it is incocteor the following reasons.

Since the defendant denied having committed a ¢riraedid not give a statement as to what had been
going on in his mind before giving the order tefiObviously, the first-instance court must havandr the
above conclusion from the established fact thatdsakaszas 'had taken out a pistol from his inneket
This conclusion would seem to allude to the facit tthe defendant interpreted (or — since the word
'‘presumably’ is used — may have interpreted) Tdfaggas's move as an attack.

However, the findings of fact in the judgment at$ate that 'Istvan Baldzs asked Tamas Kaszas tb han
over the weapon if he had one. At this point théedgant was facing Tamas Kaszas and there was a
distance of only a few metres between them' .mRts, it can rightly be deduced that the defemdi@ard
this call. Because it was immediately thereaftext th quarrel broke out between the defendant amd th
victim and that the victim drew his gun, the cotreonclusion concerning what was on the defendant's
mind is that he knew that the victim intended tadhaver the gun, rather than to attack with it’ ...

45. As to the characterisation of the applicasdisduct, the Supreme Court, endorsing the
first-instance court's reference to Article 3(1)thfe Geneva Convention” as the basis for the
conviction, held that the crime against humanityaltihe applicant had committed consisted
of having intentionally murdered more than one per§obb emberen elkdvetett szandékos
emberdléssel megvaldsitott emberiség ellénidif). The Supreme Court considered that the
applicant bore no responsibility, as an inciter, tfee killing committed outside the building.
Nevertheless, in response to a request by the qrge for a heavier sentence, it increased
the principal sentence to five years' imprisonm@&mgen the increased sentence, the applicant
could no longer be exempted from its execution; évaw, its duration was to be reduced by
one-eighth because of the relevant amnesty pranssio

The Supreme Court endorsed the first-instance ‘scassessment of the mitigating factors,
including the protracted nature of the proceedings.

46. On 14 July 2002 the Military Bench of the Bpest Regional Court dismissed an
application by the applicant for a retrial. An appke subsequently lodged with the Supreme
Court was unsuccessful. A renewed request wastedjen 16 June 2004.

47. On 22 September 2003 the Supreme Court'swelvench declared inadmissible a
petition for review by the applicant, without exawnig it on the merits, since it was
incompatibleratione materiaavith the relevant provisions of the Code of CrialiRrocedure
in that it essentially challenged the findings adtt

48. A request by the applicant for a pardon wasaa@vail. On 24 March 2003 he started
to serve his sentence. On 31 May 2005 he was ¢ondlity released.

[I. RELEVANT INTERNATIONAL AND DOMESTIC LAW
A. Convention (IV) relative to the Protection of Qvilian Persons in Time of War (Geneva, 12
August 1949)
Article 33

“In the case of armed conflict not of an internatibcharacter occurring in the territory of onetloé
High Contracting Parties, each Party to the canfliall be bound to apply, as a minimum, the foitayv
provisions:



1. Persons taking no active part in the hostilitiesluding members of armed forces who have |awm
their arms and those plachdrs de combalby sickness, wounds, detention, or any other ¢alsa#l in all
circumstances be treated humanely, without any radvdistinction founded on race, colour, religian o
faith, sex, birth or wealth, or any other similaiteria.

To this end, the following acts are and shall rem@iohibited at any time and in any place whatspeve
with respect to the above-mentioned persons:

(a) Violence to life and person, in particular mewdf all kinds, mutilation, cruel treatment andtioe;
(b) Taking of hostages;
(c) Outrages upon personal dignity, in particulamiiiating and degrading treatment;

(d) The passing of sentences and the carryingfoestecutions without previous judgment pronounced b
a regularly constituted court, affording all theligial guarantees which are recognized as indigidady
civilized peoples. ..."

49. The Geneva Conventions were made part of Hiargé&aw by virtue of Law-Decree
no. 32 of 1954. The Law-Decree did not containtéx of the Conventions. Section 3 of the
Law-Decree required the Minister of Foreign Affaics make the official translation of the
Geneva Conventions available to the public prioitgcentry into force. In 1955 a brochure
containing the text was issued by the Economiclasghl Publishing House on behalf of the
Ministry of Foreign Affairs. However, the text wast officially published until 14 November
2000, in the Official Gazette no. 2000/112.

B. Protocol Additional (ll) to the Geneva Conventons of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts, adopted on 8 June 1977

Article 1 — Material field of application

“1. This Protocol, which develops and supplementicke 3 common to the Geneva Conventions of 12
August 1949 without modifying its existing condit® of application, shall apply to all armed corélic
which are not covered by Article 1 of the Protoéalditional to the Geneva Conventions of 12 August
1949, and relating to the Protection of Victimdmkrnational Armed Conflicts (Protocol ) and whitake
place in the territory of a High Contracting Pabgtween its armed forces and dissident armed farces
other organized armed groups which, under resplensdimmand, exercise such control over a partsof it
territory as to enable them to carry out sustaiaed concerted military operations and to implentbist
Protocol.

2. This Protocol shall not apply to situations mternal disturbances and tensions, such as rgggted
and sporadic acts of violence and other acts oh#as nature, as not being armed conflicts.”

50. This Protocol was promulgated in Hungary byvidecree no. 20 of 1989 and its
translated text was published on 12 October 1989.

C. Protocol Additional (I) to the Geneva Conventias of 12 August 1949, and relating to the
Protection of Victims of International Armed Confli cts, adopted on 8 June 1977

Article 41(2)

“A person ishors de combatf ... (b) he clearly expresses an intentionugender; ...”

D. Commentary on Protocol Additional (1), published by the International Committee of the Red
Cross (88 1618-1619)

“[lIn land warfare, surrender is not bound by dtriormalities. In general, a soldier who wishes to
indicate that he is no longer capable of engagingpimbat, or that he intends to cease combat,days
his arms and raises his hands. ... If he is s@gyia combatant can raise his arms to indicatehhas
surrendering, even though he may still be carryiegpons.

In these various situations, surrender is uncaomti, which means that the only right which thodew
are surrendering can claim is to be treated asipeis of war. If the intention to surrender is caded in an
absolutely clear manner, the adversary must cé@sarfmediately; it is prohibited to refuse uncarahal
surrender ...”



E. Customary international humanitarian law

51. In the view of the International Committeetioé Red Cross (ICRC), the rule that any
personhors de combatannot be made the object of attack has becomestamary rule
applicable to both international and non-internadio armed conflicts. The ICRC has
reminded the parties concerned of the obligationlserve this rule in a number of armed
conflicts? Accordingly, the ICRC's study on customary intéioral humanitarian law (2005)
proposes the following rule in the section on sjieanethods of warfare:

“Rule 47. Attacking persons who are recognizechass de combats prohibited. A persorors de
combatis:

(a) anyone who is in the power of an adverse party;
(b) anyone who is defenceless because of uncorssmes, shipwreck, wounds or sickness; or
(c) anyone who clearly expresses an intention teesder;
provided he or she abstains from any hostile adtdares not attempt to escage.”
F. Charter of the International Military Tribunal annexed to the London Agreement (8 August
1945)
Article 6(c)

“CRIMES AGAINST HUMANITY: namely, murder, extermitian, enslavement, deportation, and other
inhumane acts committed against any civilian pdputa before or during the war; or persecution on
political, racial or religious grounds in executiohor in connection with any crime within the jsaiction
of the Tribunal, whether or not in violation of destic law of the country where perpetrated.”

G. Statute of the International Criminal Tribunal for the Former Yugoslavia (ICTY Statute)
(1993)
Article 5 — Crimes against humanity

“The International Tribunal shall have the powerpimsecute persons responsible for the following
crimes when committed in armed conflict, whetheterinational or internal in character, and directed
against any civilian population:

(a) murder;

(b) extermination;

(c) enslavement;

(d) deportation;

(e) imprisonment;

() torture;

(9) rape;

(h) persecutions on political, racial and religigusunds;

(i) other inhumane acts.”
H. Statute of the International Criminal Tribunal for Rwanda (ICTR Statute) (1994)

Article 3 — Crimes against humanity

“The International Tribunal for Rwanda shall hate tpower to prosecute persons responsible for the
following crimes when committed as part of a widesgl or systematic attack against any civilian
population on national, political, ethnic, racialreligious grounds:

(a) murder;

(b) extermination;



(c) enslavement;

(d) deportation;

(e) imprisonment;

() torture;

(9) rape;

(h) persecutions on political, racial and religigusunds;

(i) other inhumane acts.”
I. Rome Statute of the International Criminal Court (1998)

Article 7 — Crimes against humanity

“1. For the purpose of this Statute, 'crime agalmsthanity’ means any of the following acts when
committed as part of a widespread or systematigclattirected against any civilian population, with
knowledge of the attack:

(a) murder;

(b) extermination;

(c) enslavement;

(d) deportation or forcible transfer of population;

(e) imprisonment or other severe deprivation ofgitgl liberty in violation of fundamental rules of
international law;

(f) torture;

(g) rape, sexual slavery, enforced prostitution¢céd pregnancy, enforced sterilization, or any otbem
of sexual violence of comparable gravity;

(h) persecution against any identifiable group dtectivity on political, racial, national, ethnicultural,
religious, gender as defined in paragraph 3, orerothrounds that are universally recognized as
impermissible under international law, in connettiaith any act referred to in this paragraph or angne
within the jurisdiction of the Court;

(i) enforced disappearance of persons;
(i) the crime of apartheid;

(k) other inhumane acts of a similar characternitibmally causing great suffering, or serious igjto
body or to mental or physical health.”

J. Convention on the Non-Applicability of Statutowly Limitations to War Crimes and Crimes
against Humanity (1968)

Article 1
“No statutory limitation shall apply to the follomg crimes, irrespective of the date of their consiois:

(a) War crimes as they are defined in the Chartéhe International Military Tribunal, Nurnberg, &f
August 1945 and confirmed by resolutions 3 (1) ®fFebruary 1946 and 95 (I) of 11 December 1946 of
the General Assembly of the United Nations, paldidy the 'grave breaches' enumerated in the Geneva
Conventions of 12 August 1949 for the protectionvaf victims;

(b) Crimes against humanity whether committed metiof war or in time of peace as they are defimed i
the Charter of the International Military TribunaNurnberg, of 8 August 1945 and confirmed by
resolutions 3 (I) of 13 February 1946 and 95 (1)14f December 1946 of the General Assembly of the
United Nations, eviction by armed attack or occigmatand inhuman acts resulting from the policy of
apartheid, and the crime of genocide as defingtlén 948 Convention on the Prevention and Punishmen
of the Crime of Genocide, even if such acts docootstitute a violation of the domestic law of tloaiatry
in which they were committed.



Article 2

If any of the crimes mentioned in article 1 is combed, the provisions of this Convention shall gpi
representatives of the State authority and priwa&iduals who, as principals or accomplices, ipgpate
in or who directly incite others to the commissuafrany of those crimes, or who conspire to comhmin,
irrespective of the degree of completion, and faresentatives of the State authority who tolerhtsrt
commission.”

52. This Convention was promulgated in HungaryLhw-Decree no. 1 of 1971, which
entered into force on 2 February 1971.

K. Constitution of the Republic of Hungary (Act na 20 of 1949 as amended)

Article 7(1)

“The legal system of the Republic of Hungary shaltept the generally recognised rules of internatio
law and shall furthermore secure harmony betwemlligations under international law and domestic
law.”

L. Act no. 90 of 1993 on proceedings concerning rtagin crimes committed during the 1956
uprising and revolution

“Having regard to the decision of the Constitutio@aurt of 12 October 1993, Parliament enacts the
following statute on proceedings concerning certailmes committed during the 1956 uprising and
revolution:

Section 1

(1) Having regard to Article 1 of the UN Convention Non-Applicability of Statutory Limitations to
War Crimes and Crimes Against Humanity of 26 Novemt®968 ... (promulgated by Law-Decree of no. 1
of 1971), section 33(2) of the Criminal Code [in ighh the cases of non-applicability of statutory
limitations are enumerated] shall be applied to sketutory limitation on the punishability of crime
committed during the 1956 uprising and revolutiwhjch are defined as grave breaches

(b) in Article 147 of the Geneva Convention relatto the Protection of Civilian Persons in Time/gdr
adopted on 12 August 1949 [and promulgated by LaerBe no. 32 of 1954], on the basis of Article 3(1)
of that Convention.

(2) The penalty for the crimes listed in subsectiby) having regard to section 2 of the Criminald€p
shall be

(a) in the case of intentional murder ..., fivdifeen years of imprisonment ... .”

The Act was abrogated by the Hungarian Constitati@ourt on 4 October 1996.

M. Order no. 20/1956 (H.K.6.)VKF of the General Ckef of Staff on the Teaching of the 1949
Geneva Conventions

53. This order was published on 5 September 19b6he Military Gazette and
accompanied by a synopsis of the Conventionscluded the following paragraph:

“The commanding officers of companies and inst&igkall ensure, as of the 1956/57 academic yestr, th
members of the forces take cognisance of the Ipasiciples of the Conventions.”

THE LAW

|. ALLEGED VIOLATION OF ARTICLE 7 OF THE CONVENTI®I



54. The applicant complained that he had beeneputed for an act which had not
constituted any crime at the time of its commisgiarbreach of Article 7 of the Convention,
which reads as follows:

“1. No one shall be held guilty of any criminaferice on account of any act or omission which ditl n
constitute a criminal offence under national oeinational law at the time when it was committedr N

shall a heavier penalty be imposed than the orewtha applicable at the time the criminal offencasw
committed.

2. This article shall not prejudice the trial gnehishment of any person for any act or omissioickyhat
the time when it was committed, was criminal acaaydo the general principles of law recognised by
civilised nations.”

A. Submissions of those appearing before the Court

1. The applicant's arguments

55. As to the relationship between Article 3 oé tBeneva Convention relative to the
Protection of Civilian Persons in Time of War (“coran Article 3”) and the Protocol
Additional to the Geneva Conventions of 12 Augu8é4d, relating to the Protection of
Victims of Non-International Armed Conflicts (“Puatol II”), the applicant stressed that the
latter “developed and supplemented” the formeryefuge, they could be applied only
together. Should Article 3 have a wider field ophgation and include that of Protocol I, the
latter would be superfluous. In the interests deddants, Protocol Il should be allowed to
have retroactive effect, to restrict the scopearhimon Article 3. Such an approach did not
reduce the level of protection of the civilian p&gtion, because in addition to the law of war,
several other international instruments prohibttezlextermination of civilians.

56. However, even if common Article 3 were apieato the applicant's act, it must be
concluded, in view of the Commentaries on the Gan€enventions published by the
International Committee of the Red Cross, thafiglsl of application was not unlimited but
subject to certain restrictions. In other words;atlld not be broader than the scope assigned
to the Conventions by their drafters. For exampimple acts of rioting or banditry did not
fall within the scope of Article 3: for it to comato play, the intensity of the conflict must
have reached a certain level. Whether or not thiglition was met in the applicant's case
should have been decided by relying on the opinminghe expert historians, which had
infelicitously been discarded by the Supreme Court.

57. It was true, the applicant argued, that adgogrdo the Commentaries, the widest
possible interpretation was to be pursued. Thigaggh, however, could only be accepted
with reservations, since it was set out in an umgnt which was not law, but only a
recommendation to States and since it served tigopes of the Red Cross, namely to apply
the Geneva Conventions to the largest possible rurab conflicts, thereby allowing for
humanitarian intervention by the Red Cross. Inapplicant's view, this approach — laudable
as it might be in the context of humanitarian lawodld not be accepted as being applicable
in the field of individual criminal liability, whex no extensive interpretation of the law was
allowed.

58. Moreover, in accordance with Article 7 of t®nstitution and in view of the
Constitutional Court's case-law, war crimes weresubject to statutory limitation. However,
this provision had been enacted in Hungary asdste 1989. Therefore, in 1956 war crimes
and crimes against humanity had still been suligeatatutory limitation. In any event, the
Geneva Conventions did not regulate the issueabfitstry limitation; this principle was laid
down by the 1968 New York Convention, but withoetroactive effect. At the time of the
commission of the act of which the applicant hagrbeccused, neither domestic nor
international law had precluded the applicability statutory limitations to the crime in



guestion. The applicant could not have foreseendha day the act which he had committed
would be characterised as a crime against humaniywould not be statute-barred.

59. Furthermore, as to the events which had tgdtece in the yard of the Tata Police
Department, the applicant maintained that evenhd tivilians present, who had been
guarding the police officers, had been unarmed; tloelld not be regarded as “persons taking
no active part in the hostilities”. To guard captlienemy combatants was to take an active
part in the hostilities. The disarmed police offcéad been led to believe that their guards
might have arms which they would use if they facesistance. Tamas Kaszas had actually
had a gun, which he had drawn after a quarrel;equently, he could not be characterised as
a non-combatant. In view of Tamas Kaszas's condhet,applicant could not have been
certain that the other insurgents present — inolydianos Senkér, who had also been fatally
wounded — had not had concealed firearms on therathler words, the applicant had been
convicted as a result of the incorrect classifarawf the victim as a non-combatant, although
the latter had been armed. His conviction had liesed on common Article 3 although not
all its elements had been present.

60. Lastly, concerning the question of accesgbidind in reply to the Government's
assertion that the applicant, a training officeasvsupposed to be familiar with the Geneva
Conventions because they had been made part tédbking materials used by him, he drew
attention to the fact that the relevant instructodithe General Chief of Staff had been issued
on 5 September 1956, less than two months beferevénts.

2. The Government's arguments

61. The Government emphasised at the outset ltbaOttober 1956 events in Hungary
had amounted to a large-scale internal conflict dad not simply been an internal
disturbance or tension characterised by isolatesporadic acts of violence not constituting
an armed conflict in the legal sense.

62. As to the questions of accessibility and feeadility, the Government shared the
position expressed by Judge Zu@énin his concurring opinion irBtreletz, Kessler and
Krenz v. German{{GC], nos. 34044/96, 35532/97 and 44801/98, ECA&12I):

“The powerful objective guarantees of substantisieninal law entrenched in the principle of legality
cannot be reduced to the subjective right to advaratice of what is punishable under positive law.
[E]xcessive reliance upon the subjective criterfaaocessibility and foreseeability would facilitatiee
applicants' defence based on the principle of iggal. [S]Juch an argument would then introduce th
defence of an excusable mistake of lanrdr juris).”

In the Government's view, allowing such a defencaulds undermine the effective
enforcement of criminal law and especially inteior@l criminal law, which provided for
protection from the most serious attacks agairesb#sic values of humanity and whose rules
were generally less accessible to many individtteds domestic rules of conduct. A narrow
interpretation of the subjective criteria of acdeiéisy and foreseeability would undermine
any ground for universal jurisdiction over war cesn genocide and other crimes against
humanity and even the legality of the newly estd@d International Criminal Court. The
international community had, however, created ayprgtion that these rules were known to
everyone since they protected the basic valuesiofhity.

63. Concerning accessibility in particular, thev&mment submitted that, by the present-
day standards of the rule of law, the Geneva Canwes had not been properly made part of
Hungarian law until their publication in the OfftiGazette in 2000. However, their validity
and applicability as international law did not degeon their status in domestic law. In any
event, Law-Decree no. 32 of 1954 — which declaled Geneva Conventions to be part of
national law — required the Minister of Foreign #f6 to ensure the publication of a
translation prior to their entry into force. Thisach been done in 1955, rendering the



Conventions generally accessible in Hungarian. Heumore, given his position as a
commanding military officer in charge of trainirthe applicant had been under the obligation
to take cognisance of the content of the Convestiand to include it in the training
programme he taught to junior officers.

64. The Government also referred to Constituti@@lrt decision no. 53/1993 in which it
was stated that common Article 3 was part of cuargninternational law, and that acts in
breach thereof were to be regarded as crimes adainsganity. Consequently, the offence of
which the applicant had been convicted constitatedminal offence under international law.
The Constitutional Court had held that internatldaa alone was a sufficient ground for the
punishment of such acts, and its rules would beidesf any effect if the punishability of
war crimes and crimes against humanity were sulbpeicicorporation into domestic law.

65. As regards the issue of foreseeability andréfegionship between common Article 3
and Protocol 1, the Government drew attention e fact that common Article 3 was
regarded as a “convention in miniature” within theneva Conventions, containing the basic
rules of humanity to be observed in all armed dotsflof a non-international character.
Protocol Il, which further developed and supplerednthe “parent provision”, was an
additional instrument which was designed to setroote detailed rules and guarantees for a
specific type of internal armed conflict, that fey situations when insurgents exercised
control over a territory of the State and were ¢bgrable and expected to have the rules of
war observed. It was clear that Protocol 1l had le¢n intended to leave the victims of all
other types of internal armed conflicts unprotectedvas also evident from its wording and
the commentaries on it published by the Internaficdommittee of the Red Cross that
Protocol 1l did not affect the scope of applicatioh Article 3. Although they could not
identify any international judicial interpretatiam the issue, the Hungarian courts had taken
those commentaries into account. In view of thige Supreme Court's interpretation of
common Article 3 — namely that it had a scope qgfliaption which could not be considered
to have been retroactively restricted by Prototelhad been reasonably foreseeable.

66. Concerning the domestic courts' characteosatif the victims as non-combatants
although one had had a handgun, the Governmentegotut that the offence with which the
applicant was charged had not consisted of thetsigoof a single person dressed in plain
clothes and armed with a handgun, in which caseitiien's characterisation as a civilian or
combatant would have been highly relevant. On therary, the applicant had been charged
with having ordered his squad to fire at a groupirdirmed civilians, among whom there had
been a person with a handgun in his pocket. Thegope— who at first sight must have
appeared to be a civilian, since he had not beerttipg his gun but hiding it in his pocket —
did not in any case make the group a lawful myitearget. When applying international
humanitarian law, the Hungarian courts had beercamed with the entire group rather than
with characterising Tamas Kaszas as a civilian armabatant.

67. Moreover, the margin of appreciation enjoysdtire Hungarian courts in the case
should, in the Government's view, be dealt witlth@ light of the principles of interpretation
enshrined in Articles 31 and 32 of the 1969 Vie@mavention on the Law of Treaties, which
provided that a treaty should be interpreted indgéaith in accordance with the ordinary
meaning to be given to its terms in the contextheftreaty and in the light of its object and
purpose. In the field of international human riglats, it was a generally accepted method of
interpretation to choose, in case of doubt, anrpn&ation which led to the effective
protection éffet utilg of the individual rights to be safeguarded. Tleasoning of the
Supreme Court reflected this approach. Its intégpien of the offence committed by the
applicant and defined by international humanitariaw had been aimed at the effective
protection of the civilian population. Thus, it heeinained within the margin set by Article 3
common to the Geneva Conventions. Since Articlé the Convention could not be read as



outlawing the clarification of the rules of criminability through judicial interpretation —
provided that the outcome could reasonably be éams- it could not be argued that the
interpretation of the scope of application of Agi@ or the characterisation of the victim as a
civilian had been arbitrary.

B. The Court's assessment

1. Admissibility

68. The Court notes that this complaint is not ifeatly ill-founded within the meaning of
Article 35 § 3 of the Convention. It further notdsat it is not inadmissible on any other
grounds. It must therefore be declared admissible.

2. Merits

a. General principles

69. The guarantee enshrined in Article 7, whichrisessential element of the rule of law,
occupies a prominent place in the Convention sysiémrotection, as is underlined by the
fact that no derogation from it is permissible undeicle 15 in time of war or other public
emergency. It should be construed and appliedylksms from its object and purpose, in such
a way as to provide effective safeguards againkitrary prosecution, conviction and
punishment.

70. Accordingly, Article 7 is not confined to piibhing the retrospective application of
the criminal law to an accused's disadvantagdsa® embodies, more generally, the principle
that only the law can define a crime and prescailpenalty Gullum crimen, nulla poena sine
legg and the principle that the criminal law must hetextensively construed to an accused's
detriment, for instance by analogy. From theseqmlas it follows that an offence must be
clearly defined in the law. This requirement issfetd where the individual can know from
the wording of the relevant provision — and, if cidme, with the assistance of the courts’
interpretation of it and with informed legal advieavhat acts and omissions will make him
criminally liable. The Court has thus indicatedttivoen speaking of “law” Article 7 alludes
to the very same concept as that to which the Quiore refers elsewhere when using that
term, a concept which comprises written as weluagritten law and implies qualitative
requirements, notably those of accessibility anddeeability.

71. However clearly drafted a legal provision niey in any system of law, including
criminal law, there is an inevitable element ofiqua interpretation. There will always be a
need for elucidation of doubtful points and for pi@dion to changing circumstances. Indeed,
in the Convention States, the progressive developroithe criminal law through judicial
law-making is a well-entrenched and necessary phregal tradition. Article 7 of the
Convention cannot be read as outlawing the gradiaaification of the rules of criminal
liability through judicial interpretation from cast case, provided that the resultant
development is consistent with the essence of tlema@e and could reasonably be foreseen
(seeJdorgic v. Germanyno. 74613/01, 88 100-101, 12 July 208Treletz, Kessler and Krenz
cited above, 8 50; an®.W. v. the United Kingdorand C.R. v. the United Kingdgm
judgments of 22 November 1995, Series A no. 33pB41-42, 8§88 34-36, and Series A no.
335-C, pp. 68-69, 88 32-34, respectively).

72. Furthermore, the Court would reiterate thatprinciple, it is not its task to substitute
itself for the domestic jurisdictions. It is prinigrfor the national authorities, notably the
courts, to resolve problems of interpretation oiméstic legislation. This also applies where
domestic law refers to rules of general internaidaw or international agreements. The
Court's role is confined to ascertaining whethex #ifects of such an interpretation are



compatible with the Convention (s&®aite and Kennedy v. Germah@C], no. 26083/94,
8 54, ECHR 1999-I).

b. Application of the above principles to the presnt case

73. In the light of the above principles concegnthe scope of its supervision, the Court
notes that it is not called upon to rule on theliappt's individual criminal responsibility, that
being primarily a matter for assessment by the dtimeourts. Its function is, rather, to
consider, from the standpoint of Article 7 8§ 1 lbé tConvention, whether the applicant's act,
at the time when it was committed, constituted f@nce defined with sufficient accessibility
and foreseeability by domestic or international IgsgeStreletz, Kessler and Krenzited
above, § 51).

(i) Accessibility

74. The Court observes that the applicant wasictaw/of multiple homicide, an offence
considered by the Hungarian courts to constitutertime against humanity punishable under
Article 3(1) of the Geneva Convention”. It followisat the applicant's conviction was based
exclusively on international law. Therefore, theu@s task is to ascertain, first, whether the
Geneva Conventions were accessible to the applicant

75. The Geneva Conventions were proclaimed in Hongy Law-Decree no. 32 of 1954.
It is true that the Law-Decree itself did not caonténe text of the Geneva Conventions and its
section 3 required the Minister of Foreign Affats ensure the publication of the official
translation of the Geneva Conventions prior tortlesitry into force. However, in 1955 the
Ministry of Foreign Affairs arranged for the offatipublication of a brochure containing the
text. It is also to be noted that an order of then&al Chief of Staff was published in the
Military Gazette on 5 September 1956 on the tearhoh the Conventions and was
accompanied by a synopsis of them. In these cirtamuss, the Court is satisfied that the
Geneva Conventions were sufficiently accessiblaécapplicant.

(i) Foreseeability

76. In order to verify whether Article 7 was comegl with in the present case, the Court
must determine whether it was foreseeable thaathéor which the applicant was convicted
would be qualified as a crime against humanitythis respect, the Court notes that the
applicant was convicted of multiple homicide cotusiing a crime against humanity and was
sentenced to five years' imprisonment (see paragrap, 38, 45 and 75 above). In convicting
the applicant, the courts essentially relied on mam Article 3, which — in the view of the
Hungarian Constitutional Court — characterised dbeduct referred to in that provision as
“crimes against humanity”. In the opinion of thoseurts, such crimes were “punishable
irrespective of whether they were committed in bhe&f domestic law”. Thus, it was
“immaterial whether the Geneva Conventions werep@ry promulgated or whether the
Hungarian State fulfilled its obligation to implentethem prior to ... 23 October 1956.
Independently of these questions, the respongiboit the perpetrators existed under
international law” (see paragraph 18 above). Camsetly, the crime at issue was considered
not to be subject to statutory limitation.

77. Thus, the Court will examine (1) whether thid was capable of amounting to “a
crime against humanity” as that concept was undedsin 1956 and (2) whether it can
reasonably be said that, at the relevant time, Bafaszas (see paragraphset keg.above)
was a person who was “taking no active part inhibstilities” within the meaning of common
Article 3.

a. The meaning of crime against humanity in 1956



78. It follows that the Court must satisfy itselft the act in respect of which the applicant
was convicted was capable of constituting, at ithe tvhen it was committed, a crime against
humanity under international law. The Court is awat it is not its role to seek to establish
authoritatively the meaning of the concept of “aimgainst humanity” as it stood in 1956. It
must nevertheless examine whether there was aieutlly clear basis, having regard to the
state of international law as regards this questibithe relevant time, for the applicant's
conviction on the basis of this offence (seaytatis mutandisBehrami and Behrami v.
France (dec.) [GC], no. 71412/01, anBlaramati v. France, Germany and Norwglec.)
[GC], no. 78166/01 (joined), § 122, ECHR 2007-...).

79. The Court notes that according to the Corigiital Court, “acts defined in Article 3
common to the Geneva Conventions constitute criagganst humanity”. In that court's
opinion, this provision contained “those minimungugements which all the conflicting
Parties must observe, at any time and in any pléxasoever”.

The Constitutional Court furthermore relied on jhégment of the International Court of
Justice in the case dicaragua v. United States of Amerieaad on a reference made to
common Article 3 in the report by the Secretary-&ahof the United Nations on the Statute
of the International Criminal Tribunal for the foemYugoslavia (see paragraph 18 above).
The Court observes however that these authoritiest-gate the incriminated events.
Moreover, no further legal arguments were addugethé domestic courts dealing with the
case against the applicant in support of their kmien that the impugned act amounted to “a
crime against humanity within the meaning of comrAwoticle 3.

80. In addition, it is to be noted that none @& sources cited by the Constitutional Court
characterises any of the actions enumerated in @ynfmticle 3 as constituting, as such, a
crime against humanity. However, even if it could érgued that they contained some
indications pointing in this direction, neither tBenstitutional Court nor the courts trying the
applicant appear to have explored their relevarceegards the legal situation in 1956.
Instead, the criminal courts focused on the questwhether common Article 3 was to be
applied alone or in conjunction with Protocol llefvthis issue concerns only the definition of
the categories of persons who are protected by aomémticle 3 and/or Protocol Il and the
guestion whether the victim of the applicant's simgpobelonged to one of them; it has no
bearing on whether the prohibited actions setmebmmon Article 3 are to be considered to
constitute, as such, crimes against humanity.

81. On the latter issue, the Court observes tmatfaur primary formulations of crimes
against humanity are to be found in Article 6(c)tlé Charter of the International Military
Tribunal annexed to the London Agreement (8 Audi#st5), Article 5 of the ICTY Statute
(1993), Article 3 of the ICTR Statute (1994) andiéle 7 of the ICC Statute (1998) (see
paragraph 51 above). All of them refer to murdeore of the offences capable of amounting
to a crime against humanity. Thus, murder withia theaning of common Article 3 § 1 (a)
could provide a basis for a conviction for crimegaiast humanity committed in 1956.
However other elements also need to be present.

82. Such additional requirements to be fulfilledt contained in common Article 3, are
connected to the international-law elements inherethe notion of crime against humanity
at that time. In Article 6(c) of the Charter, whicbntains the primary formulation in force in
1956, crimes against humanity are referred to imeotion with war. Moreover, according to
some scholars, the presence of an element of mis@iion against, and “persecution” of, an
identifiable group of persons was required for saaime to exist, the latter notion implying
some form of State action or policy (¥assiouniCrimes Against Humanity in International
Criminal Law; Kluwer Law International 1999, p. 256). In the UCts view, one of these
criteria — a link or nexus with an armed conflicinay no longer have been relevant by 1956
(see, Schwelb, 'Crimes against HumaniByitish Yearbook of International Lawol. 23,



1946, p. 211;Graven, 'Les crimes contre I'humanit¢6 Recueil des Cours de La Haye
(1950), Académie de droit international, p. 467¢ ame Draft Code of Offences against the
Peace and Security of Mankindearbook of the International Law Commissi@854, vol. I,

p. 151).

83. However, it would appear that others still eveglevant, notably the requirement that
the crime in question should not be an isolatedpmradic act but should form part of “State
action or policy” or of a widespread and systematiack on the civilian population (see,
Berry, Keenan and BrowiGrimes against international lawwashington, DC, Public Affairs
Press, 1950, pp. 113-122).

84. The Court notes that the national courts omafitheir examination to the question
whether Tamas Kaszas and Janos Senkar came uadaothction of common Article 3 and
did not examine the further question whether théngi of the two insurgents met the
additional criteria necessary to constitute a cragainst humanity and, in particular, whether
it was to be seen as forming part of a widespreadl systematic attack on the civilian
population. Admittedly, the Supreme Court's revibench held that it was common
knowledge that “the central power of the dictatggshade use of its armed forces against the
unarmed population engaged in peaceful demongteatamd against armed revolutionary
groups whose organisation was in progress... lotiged terms, they waged war against the
overwhelming majority of the population” (see paegah 34 above). However, the Supreme
Court did not address the question whether thecpdat act committed by the applicant was
to be regarded as forming part of this State ppktch as to bring it within the sphere of
crimes against humanity, as this notion was toriserstood in 1956.

85. In the Court's opinion it is thus open to queswhether the constituent elements of a
crime against humanity were satisfied in the presase.

B. Was Tamas Kaszas a person “taking no active ipattte hostilities” within the meaning of
common Article 3 according to prevailing internaii standards?”

86. In this respect the Court recalls that thdieapt's conviction was based on the finding
that Tamas Kaszas was a non-combatant for purpmisesmmon Article 3 of the Geneva
Convention (see paragraph 48 above).

87. When applying common Article 3 to the applitaase, the various domestic courts
took divergent views on the impact of Protocol H this provision. In particular, in their
respective decisions of 7 May and 5 November 1898 ,Regional Court and the Supreme
Court's appeal bench took the view that commorchkr® and Article 1 of Protocol Il were to
be interpreted in conjunction with each other. Deeision of the Supreme Court's review
bench of 28 June 1999 and the ensuing judgmenrectedl another approach, according to
which Article 3 of the Geneva Conventions had aginoal scope of application which could
not be considered to have been retroactively odsttiby Protocol Il. Consequently, any
civilian participating in an armed conflict of amiternational character, irrespective of the
level of intensity of the conflict or of the mannier which the insurgents were organised,
enjoyed the protection of Article 3 of the Genewan@ntions. The Court will proceed on the
basis that the above interpretation by the Supr@mert is correct from the standpoint of
international law (see Bothe, 'Conflits armés inésret droit international humanitaif@gvue
générale de droit international publicl978, p. 90; Pilloud et alCommentary on the
Additional Protocols of 8 June 1977 to the Genewmv@ntions of 12 August 194CRC,
Martinus Nijhoff Publishers, Geneva 1986, 88 4422@t andProsecutor v. Jean-Paul
Akayesujudgment of 2 September 1998, ICTR (Chamber 608).

88. In his submissions to the Court the applideag questioned whether Tamas Kaszas
could be considered to be protected by common lart® which affords protection to
“persons taking no active part in hostilities, iihg members of armed forces who have laid



down their arms and those pladealrs de combaby sickness, wounds, detention or any other
cause”. He argued that Tamas Kaszas could notdaeded as a non-combatant since he had
a gun (see paragraph 59 above).

89. At the outset, the Court observes that acogrdo the facts as established by the
domestic courts, Tamas Kaszas was the leader afraed group of insurgents, who — after
committing other violent acts — took control of alipe building and confiscated the police
officers' arms. In such circumstances he must ke ss having taken an active part in the
hostilities (see paragraph 42 above).

90. The question therefoerises whether Tamas Kaszas was a member of thegéamt
forces who had “laid down his arms” thereby takimg further part in the fighting. In this
connection the Court finds it to be crucial thatc@ding to the domestic court's finding,
Tamas Kaszas was secretly carrying a handgun,tavfach he did not reveal when facing
the applicant. When this circumstance became knberdid not seek to surrender in a clear
manner. The Court notes that it is widely accemeidternational legal opinion that in order
to produce legal effects such as the protectiacoofmon Article 3, any intention to surrender
in circumstances such as those in issue in thepresise needs to be signalled in a clear and
unequivocal way, namely by laying down arms andimgi hands or at the very least by
raising hands only (cf., for example, the Commaeegsaon Additional Protocol | to the
Geneva Conventions, published by the Internatiddammittee of the Red Cross — see
paragraph 50 above; the proposed Rule 47 of theCI€Rtudy on customary international
humanitarian law (2005) — see paragraph 51 abowkilee UN Secretary-General's report on
respect for human rights in armed conflict, UN DA8052, 18 September 1970, § 107). For
the Court, it is reasonable to assume that the gaimeiples were valid in 1956.

91. However there is no element in the finding$act established by the domestic courts
which could lead to the conclusion that Tamas Kaszgpressed in such a manner any
intention to surrender. Instead, he embarked oanamated quarrel with the applicant, at the
end of which he drew his gun with unknown intensiol was precisely in the course of this
act that he was shot. In these circumstances thet 3onot convinced that in the light of the
commonly accepted international law standards egiplé at the time, Tamas Kaszas could be
said to have laid down his arms within the meamhgommon Article 3.

92. The Court is aware of the Government's asse(8ee paragraph 66 above) that the
applicant's conviction was not based solely onHasing shot Tamas Kaszas but on his
having fired, and ordered others to fire, at a grolicivilians, resulting in several casualties.

93. The Court observes, however, that the domestids did not specifically address the
issue of the applicant's guilt in respect of theeoffatality, JAnos Senkar; rather, they focused
on his conflict with Tamas Kaszas. Nor did thosertoregard the injuries inflicted on Istvan
Baldzs and S&ndor Fasing as a constitutive eleofethie crime; instead, they characterised
their occurrence as a mere aggravating factor fseagraph 40 above). That being so, the
Government's argument that the applicant's comiatias not primarily based on his reaction
to Tamas Kaszas's drawing his handgun, but onavs@ shot, and ordered others to shoot,
at a group of civilians, cannot be sustained.

94. The Court therefore is of the opinion that &arKaszas did not fall within any of the
categories of non-combatants protected by commaditl&r3. Consequently, no conviction
for crimes against humanity could reasonably bedvas this provision in the present case in
the light of relevant international standards attiime.

c. Conclusion

95. In the light of all the circumstances, the @aoncludes that it has not been shown
that it was foreseeable that the applicant's aotstituted a crime against humanity under
international law. As a result, there has beeroktron of Article 7 of the Convention.



Il. ALLEGED VIOLATION OF ARTICLE 6 8§ 1 OF THE CON¥NTION ON ACCOUNT
OF THE UNFAIRNESS OF THE PROCEEDINGS

96. The applicant also complained in general tatlrashis conviction had been politically
motivated and as such, unfair, in breach of Artigl€ 1 of the Convention, which reads as
relevant:

“In the determination of ... any criminal chargeagt him, everyone is entitled to a fair ... hegnvithin
a reasonable time by [a] ... tribunal...”

97. The Government argued that the domestic cbadsgiven appropriate reasons for the
applicant's conviction for crimes against humarniitye applicant contested this view.

98. The Court considers that this complaint is aldmissible. However, in the light of its
finding of a violation of Article 7 of the Conventi (see paragraph 95 above), it concludes
that in the circumstances of the present case iinisecessary to examine the applicant's
complaint under Article 6 8 1 of the Conventionirfiass of the proceedings).

Ill. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CON¥ENTION ON ACCOUNT
OF THE LENGTH OF THE PROCEEDINGS

99. Lastly, the applicant complained that the arahproceedings against him had lasted
an unreasonably long time, in breach of Article 5& the Convention.

100. The Government argued that the authorities dwed with the requisite diligence,
given the complexity of the case. In any eventceithe Budapest Regional Court had
assessed the protracted nature of the proceedsngsratigating factor and this consideration
had been endorsed by the Supreme Court (see palnagt@ and 45 above), the applicant had,
in the Government's view, already been affordedjaat® redress and could not claim to be a
victim of a violation of his Convention rights ihi¢ connection. The applicant contested these
views.

101. The Court considers that it is not necesgaexamine the applicant's victim status in
respect of this issue, because this complaint ianiy event manifestly ill-founded for the
following reasons. The Court observes that thegedimgs commenced on 20 April 1994 and
ended on 22 September 2003. The period to be tahkten consideration thus lasted
approximately nine years and five months. It raites that the reasonableness of the length of
proceedings must be assessed in the light of tharostances of the case and with reference
to the following criteria: the complexity of the seg the conduct of the applicant and the
relevant authorities (see, among many other auibsrPélissier and Sassi v. Fran¢&C],
no. 25444/94, 8§ 67, ECHR 1999-11).

102. The Court notes that the applicant's petition review was dismissed as
inadmissible, without being examined on the mer#isice it was incompatibleatione
materiaewith the relevant provisions of the Code of CrialiRrocedure in that it essentially
challenged the findings of fact. Since the relgteaceedings were futile, the corresponding
period of over one year and ten months (8 Noveribéd to 22 September 2003) is entirely
imputable to the applicant. During the remainingeseyears and seven months, the case was
initially examined at one level of jurisdiction, cathis was followed by the Constitutional
Court's scrutiny of the underlying laws. Howevégttprocess halted the proceedings for only
nine months.

103. Subsequently, the case was remitted to ths-ifistance court. In the ensuing
proceedings, the case was dealt with at three devie|urisdiction, in the course of which
several hearings were held and the opinion of ge®militaryhistorian was obtained. The
final decision having been quashed in review prdicegs, the case was again remitted to the
first-instance court, whose judgment was amendelddriinal decision of 8 November 2001.



104. In the Court's view, the fact that the casd to be examined repeatedly at several
levels of jurisdiction is essentially due to themgexity of the legal issues in question and to
the inevitable difficulties the domestic courts ddcwhen establishing facts which had
occurred more than 40 years earlier. Having retmttie absence of any particular period of
inactivity attributable to the authorities, the Cois satisfied that the overall length of the
proceedings did not exceed a reasonable time wititenmeaning of Article 6 8 1 of the
Convention.

105. It follows that this complaint is manifesiliyfounded within the meaning of Article
35 § 3 and must be rejected, pursuant to Articlg@ 3%f the Convention.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

106. Article 41 of the Convention provides:

“If the Court finds that there has been a violatafrthe Convention or the Protocols thereto, anithef
internal law of the High Contracting Party concelra#lows only partial reparation to be made, then€o
shall, if necessary, afford just satisfaction te ihjured party.”

A. Damage

107. The applicant did not submit a claim for dgesa
108. In these circumstances, the Court makes aodamnder this head.

B. Costs and expenses

109. The applicant stated that the amount whishrdépresentatives had received from the
Council of Europe's legal-aid scheme — altogetBgt16.06 euros (EUR) — would cover all
his claims under this head.

110. The Government made no comment in this cdiamec

111. In these circumstances, the Court considersapplicant's claim for costs to have
been satisfied.

FOR THESE REASONS, THE COURT

1. Declaresunanimously the complaints under Article 7 andiddt6 § 1 (fairness of the
proceedings) admissible and the remainder of tpécgtion inadmissible;

2. Holds by eleven votes to six, that there has been #atioa of Article 7 of the
Convention;

3. Holds by twelve votes to five, that it is not necesdargxamine separately the applicant's
complaint concerning the alleged unfairness of gpheceedings (Article 6 §8 1 of the
Convention).



Done in English and in French, and delivered auhblip hearing in the Human Rights
Building, Strasbourg, on 19 September 2008.

Michael O'Boyle Jean-PauCosta
Deputy Registrar President

In accordance with Article 45 8§ 2 of the Conventaord Rule 74 § 2 of the Rules of Court,
the following dissenting opinions are annexed ts jildgment:

(a) joint dissenting opinion of Mr Lorenzen, Ms Ikens, Mr Zagrebelsky, Ms Fura-
Sandstrom and Mr Popa@yi

(b) dissenting opinion of Mr Loucaides.

J.-P.C.
M.O'B.



JOINT DISSENTING OPINION OF JUDGES LORENZEN, TULKESN
ZAGREBELSKY, FURA-SANDSTROM AND POPOVI

(Translation)

We do not subscribe to either the reasoning orctireelusions of the majority as to the
violation of Article 7 of the Convention in the gent case.

1. The Court initially sets out to determine wlesththe act in respect of which the
applicant was convicted could have amounted tanaecagainst humanity as that concept was
understood in 1956 (see paragraph 77 of the judfmerthat connection, it rightly observes
that the definition of the categories of person® ke protected by common Article 3 of the
Geneva Conventions and/or Protocol Il and the gquesthether the victim of the applicant's
shooting belonged to one of those categories hawvebearing on whether the actions
prohibited by common Article 3 are to be consideped seto constitute crimes against
humanity (see paragraph 80). Referring to the foumary formulations of crimes against
humanity (Article 6(c) of the Charter of the Intational Military Tribunal annexed to the
London Agreement of 8 August 1945; Article 5 of th@93 ICTY Statute; Article 3 of the
1994 ICTR Statute; and Article 7 of the 1998 IC@t6te), the Court concludes that murder
within the meaning of common Article 3 § 1 (a) abhlave provided a basis for a conviction
for crimes against humanity. However, it considérat “other elements also need to be
present” for an offence to qualify as a crime agaimmanity (see paragraph 81), namely
international-law elements.

Referring in turn to the presence of discriminatiagainst, and persecution of, an
identifiable group of persons and a link or nexuthvan armed conflict — elements which
have been posited by legal experts but are theesubf much debate- the Court concludes
that a more relevant constituent element of criaggganst humanity is that they should “form
part of 'State action or policy' or of a widespremtt systematic attack on the civilian
population” (see paragraph 83). On that points iinicorrect in our view to maintain, as the
judgment does, that the domestic courts did notnexa whether in 1956 there had been a
widespread and systematic attack on the civiligoufadion, seeing that the Supreme Court's
review bench held that it was common knowledge thatcentral power of the dictatorship
had employed troops against the population engagddmonstrations and against the armed
revolutionary groups that were forming (see parngigr84). As to the contention that the
Supreme Court “did not address the question whaterparticular act committed by the
applicant was to be regarded as forming part & 8tate policy”, it is quite simply at odds
with the evidence in the case file and with thetdnisal reality of the events in Tata on
26 October 1956.

Be that as it may, the restraint or caution eviderihe conclusion of the judgment leaves
open the initial question whether the act in respéavhich the applicant was convicted could
indeed have amounted to a crime against humaniity.Jourt thus considers that it igpen
to questionwhether the constituent elements of a crime agaunsanity were satisfied in the
present case” (see paragraph 85), which indichtdgttcannot find a violation of Article 7 of
the Convention on that basis.

2. The reasoning and grounds put forward by thgomty thus focus essentially on the
second question: could Tamas Kaszas be regardadpasson taking no active part in the
hostilities within the meaning of common Article & the Geneva Conventions? More
specifically, was he a member of the insurgentdsravtho had “laid down his arms™? The



answer to this question requires an interpretatibthe victim's actions at the time of the

confrontation and shooting in the Tata Police Depant building, where the insurgents were
to be found on 26 October 1956. In this instaneeGburt concludes that “there is no element
in the findings of fact established by the domestiarts which could lead to the conclusion
that Tamas Kaszas expressed in such a manner temyiagm to surrender” (see paragraph 91
of the judgment). It therefore considers that herait fall within any of the categories of non-

combatants protected by common Article 3 and thatt provision could not reasonably have
served as a basis for a conviction for crimes agdiamanity (see paragraph 94).

In its recapitulation of general principles, thelgment reiterates that it is not normally the
Court's task to substitute itself for the domestiarts and that it is primarily for the national
authorities, notably the courts, to resolve prolderhinterpretation of domestic legislation. It
rightly points out that this also applies where d@stic law refers to rules of general
international law or international agreements, @mart's role being confined to ascertaining
whether the effects of such an interpretation avenpatible with the Convention (see
paragraph 72). Nevertheless, the majority, witheny explanation, head off in a different
direction and, on a flimsy, uncertain basis, gsitaply substitute their own findings of fact
for those of the Hungarian judicial authorities.

In view of the complexity of the task of reconsting the facts of the case more than fifty
years after they occurred, we see no reason te jphace reliance on the conclusions reached
by the Court than on those of the domestic co@ts.the contrary, we consider that the
national courts were in a better position to asa#ishe available facts and evidence.

Admittedly, the domestic courts' decisions may hbefe certain questions unanswered
regarding the victim's conduct and the applicantsrpretation of it. However, the possible
insufficiency of the reasoning of the Supreme Csytdgment could have raised an issue
under Article 6 of the Convention but not, in theeemstances of the case, under Article 7.

Those are the main reasons which have led us tdum® that there was no violation of
Article 7 of the Convention in the present case.



DISSENTING OPINION OF JUDGE LOUCAIDES

| am unable to agree with the conclusions of thgrtg in this case.

| accept the approach of the majority in respedhefconcept of crimes against humanity.
| consider it useful, however, to add the followitigpughts regarding this issue. In its
definition of “crimes against humanity” the Chartet the Nuremberg Tribunal included
“‘murder ... committed against civilian populatiofefore or during the war...”. The
Nuremberg Trials applied the Charter and attribuiéchinal responsibility to individuals for
“crimes against humanity”. However, those crimesenaked to the conduct of war. At that
time it was not clearly established that such csiwere part of customary international law,
especially where they were not linked to acts of.v@radually, however, this was indeed
established. Resolution 95 (1) of the United Nasi@eneral Assembly of 11 December 1946
expressly affirmed “the principles of internatiorialv recognized by the Charter of the
Nuremberg Tribunal and the judgment of the Tribun&his resolution was evidence of the
prevailing views of States and of state practicéhwegard to the principles in question and,
additionally, provided solid legal support to thiaim that these principles were part of
customary international law (saster alia, Daillier and PelletDroit international publi¢ 6th
edition, p. 677). A connection between crimes agfalmumanity and war activities was not
considered a requirement for the establishment uah scrimes (see “Question of the
punishment of war criminals and of persons who hawamitted crimes against humanity:
Note by the Secretary-General”, UN GAOR, 22nd sesshnnex Agenda Item 60, pp. 6-7,
UN DOC A/6813 (1967); see also International Criahiribunal for the former Yugoslavia,
Tadic case 1T-94-1, § 623). As rightly observed by LMilett in the Pinochet (3) judgment
of the House of Lords ([1999] 2 Weekly Law Rep&@@® et seq),

“[tlhe Nuremberg Tribunal ruled that crimes againgmanity fell within its jurisdiction only if thewere
committed in the execution of or in connection withr crimes or crimes against peace. But this apgea
have been a jurisdictional restriction based onldhguage of the Charter. There is no reason tpcse
that it was considered to be a substantive reqein¢raf international law. The need to establishhsac
connection was natural in the immediate aftermdtithe Second World War. As memory of the war
receded, it was abandoned.”

The view that the Nuremberg principles were custymiaternational law became
indisputable after Resolution 3074 (XXVIII) of thénited Nations General Assembly of 3
December 1973, which proclaimed the need for imtgonal cooperation in the detection,
arrest, extradition and punishment of persons yuwlt war crimes and crimes against
humanity. One may add here that it has also beentan@ed and adopted by judgments of
internationakd hoccriminal tribunals that:

“[s]ince the Nuremberg Charter, the customary statfuthe prohibition against crimes against hunyanit
and the attribution of individual criminal respdnfity for their commission have not been seriously
questioned” (Tadicase, op. cit.).

As regards the elements of crimes against humaonity,may take the recent Rome Statute
of the International Criminal Court as declaratofythe definition in international law of this
crime. In Article 7 of the Statute, we find thelfoling:

“1. ... 'crime against humanity' means any of théofving acts when committed as part of a widesprea
or systematic attack directed against any civipapulation, with knowledge of the attack:

(a) Murder;

2. For the purpose of paragraph 1:



(a) 'Attack directed against any civilian populationeans a course of conduct involving the multiple
commission of acts referred to in paragraph 1 againy civilian population, pursuant to or in fugthnce
of a State or organizational policy to commit satfack; ..."

Yet even if one is guided only by the concept afrfies against humanity” that emerges
from the Charter of the International Military Tubal of Nuremberg — the principles of
which were affirmed by the United Nations resoloianentioned above — and even if the
present case is examined only by reference to ihemmam requirements of such a concept,
there is no difficulty in concluding that the adtywfor which the applicant was convicted did
undoubtedly qualify as a “crime against humaniiifie minimum elements of the offence in
guestion appear to be the following:

(a) murder;

(b) committed against a civilian population; and

(c) systematic or organised conduct in furtherasfce certain policy.

The last element is implied from the combinatiorel@ments (a) and (b).

The majority found that the domestic courts hadused their attention in the relevant
criminal case on the conduct of the applicasta-visTamas Kaszas and they disagreed with
those courts that the individual in question cdagdconsidered as having “laid down his arms
thereby taking no further part in the fighting”. darding to the majority:

“... there is no element in the findings of factaédished by the domestic courts which could leathe
conclusion that Taméas Kaszas expressed in suclhaemany intention to surrender. Instead, he enguhrk
on an animated quarrel with the applicant, at tiet & which he drew his gun with unknown intentiohis
was precisely in the course of this act that he sta. In these circumstances the Court is noticoed
that in the light of the commonly accepted inteiora! law standards applicable at the time, Tam#szés
could be said to have laid down his arms within rieaning of common Article 3.” (paragraph 91 of the
judgment).

On the other hand, in the relevant findings of faicthe domestic courts on this question
we find the following statements:

“The officers were continuously pointing their suichine guns at the civilians. Istvan Balazs infame
them that they had no weapons. An unknown policestanding behind Istvan Balazs said at this point
that Tamas Kaszas had a pistol on him. Istvan Badgked Tamas Kaszas to hand over the weapon if he
had one. ...On the other hand, the defendant sHoaNg realised that, because of their weapons, the
officers' force was superior to that of the civilgain the inner yard, and that the conflict at heodld have
been resolved without the use of firearms agaiespfe.” (Military Bench of the Budapest Regionalu@p
paragraph 42 of the judgment).

The judgment of the Supreme Court subsequentlydoun

“However, the findings of fact in the judgment aktate that 'Istvan Baladzs asked Taméas Kaszasith ha
over the weapon if he had one. At this point théedgant was facing Tamas Kaszas and there was a
distance of only a few metres between them' ..mRttds, it can rightly be deduced that the applideard
this call. Because it was immediately thereaftet th quarrel broke out between the applicant aed th
victim and that the victim drew his gun, the cotreenclusion concerning what was on the applicani'sl
is that he knew that the victim intended to handrdfae gun, rather than to attack with it. ..."rggraph 44
of the judgment).

| believe that the findings of the domestic coudsthe effect that Tamas Kaszas's
behaviour in respect of his gun amounted to théuge®f a man attempting to hand over the
gun, rather than to attack with it, were not unosable, bearing in mind in this respect that
Mr Kaszas, along with his companions, was facirfgcefs who were continuously pointing
their submachine guns at them and that the offié@rse was superior to that of the civilians.
In the circumstances any attempt on the part oKibBzas to use his gun against the applicant
would have amounted to suicide. | do not thereB®e any reason to overrule the relevant
findings of the domestic courts.



In any event, | disagree with the majority's firglithat the applicant's conviction was
essentially focused on the reaction of the applicem Tamas Kaszas. | accept the
Government's position that “the applicant's conercivas primarily based on his having shot,
and ordered others to shoot, at a group of cigliaiithe record of the relevant proceedings
clearly supports this view. The applicant was chdrfwith having commanded a military
squad in an assignment to regain control of thec@@epartment building, and with having
shot, and ordered his men to shoot at, civilianssig the deaths of, and injuries to, several
persons” (see paragraph 21 of the judgment).

The domestic courts also found, on the basis ofabts, that the applicant was guilty “of
multiple homicide constituting a crime against haita which he had committed as a
perpetrator in respect of the killings inside thelding and as an inciter in respect of the
killing outside” (paragraph 38 of the judgment).

Therefore, even if we disregard the incident betwibe applicant and Mr Kaszas, | do not
see how we can disregard the courts' findings ttheatcase against the applicant and his
conviction also concerned other civilians, who dat draw guns and were not in any way
armed. In this respect it is very important to utide the fact that as soon as Mr Kaszas drew
his handgun,

“the applicant responded by resolutelyglering his men to fire. Simultaneously, he firesl submachine
gunat Tamas Kaszas, who was shot in his chest armhadid and died immediatel@ne of the shots fired
on the applicant's orders hit another person ane¢hhit yet another person. A further insurgent \whet
and subsequently died of his injuries. Two indigiduan out on to the street, where the other matof
the applicant's men started to shoot at them. Grikean suffered a non-lethal injury to his heads tther
person was hit by numerous shots and died at tares¢emphasis added) (paragraphs 15 and 42 of the
judgment).

To complete the picture, | should also add thatpeting to the evidence, the applicant
and the members of his group “were armed with BP8-7.62-mm submachine guns and TT
pistols” (judgment of the Military Bench of the Bajkst Regional Court). These random
shootings with submachine guns, directed againatroed civilians other than Mr Kaszas,
cannot in my view be regarded as anything other therime against humanity.

I must add that | also find that there was suffitievidence to the effect that the shooting
in question formed part of a widespread and sydiermagtack on the civilian population. In
this respect | take into account the Supreme Gostidtement that:

“... it is common knowledge that, from 23 Octob®5& onwards, the central power of the dictatorship
made use of its armed forces against the unarmedlgton engaged in peaceful demonstrations and
against armed revolutionary groups whose organisatias in progress. During this time, the armedédsr
employed significant military equipment, such askta and aircrafts, and their activities against the
population opposed to the regime spread over tt@eadountry. In practical terms, they waged wariagia
the overwhelming majority of the population. Thengais confirmed by the orders issued in this pebgd
the dictatorship's Ministers of Defence. Havingareto all this, it can be established that an dromnflict
of a non-international character was in progresthécountry from 23 October 1956 onwards, for such
time as the armed forces of the dictatorship wetisg against the population, and until the countas
occupied by the army of the Soviet Union on 4 Noem from which time the conflict became
international” (paragraph 34 of the judgment).

In fact, the armed oppression and attack on th@iasivpopulation which resisted the
dictatorship in Hungary at that time was internaailby known.
| cannot agree with the finding of the majorityttkize Supreme Court

“did not address the question whether the particutd committed by the applicant was to be regaated
forming part of this State policy, such as to bringithin the sphere of crimes against humanity thais
notion was to be understood in 1956” (paragrapbf@he judgment).

The Supreme Court's statement was made in reladidhe question that was before it,
namely the incident for which the applicant waswcied. Where a situation such as that



described by the Supreme Court prevailed, it waddoexpected that several separate
incidents such as that under consideration wouddiiably take place as part of the armed
forces' organised activities against the populat@ne should not lose sight of the fact that
the applicant, in confronting and shooting Mr Kasaad the group near him, was acting as
an agent of the dictatorial regime which was attimgpto suppress by force those civilians,
such as the victims of the applicant's attack, wiece opposing that regime. In short, the use
of force by the applicant was on behalf and for fheposes of that regime. In the
circumstances | do not see how we can disassatiaticident for which the applicant was
found guilty from the general systematic attacktiiy military and the relevant state policy
against the civilian population.

For all the above reasons | find that the applisasdnviction for a crime against humanity
under international law is not in any way incoremtwith the provisions of Article 7 of the

Convention and therefore | find that there has beewniolation of that Article.
1. Report of the Secretary-General of the Unitatidsis pursuant to paragraph 2 of Security ColrRegolution
808 (1993), presented 3 May 1993 (S/25704)

1. Hatalyos anyagi bintéjogi szabalyok hivatalos 6sszeallita§@fficial collection of rules of substantive
criminal law in force in 1952).

1. This Article appears, with identical wording Articles 3 of Convention (I) for the Amelioratiasf the
Condition of the Wounded and Sick in Armed Foraeshie Field; Convention (Il) for the Amelioratiori the
Condition of Wounded, Sick and Shipwrecked Memlodrdrmed Forces at Sea; and Convention (Ill) rekati
to the Treatment of Prisoners of War; all adopte@éneva on 12 August 1949.

1. See, for example, the conflicts in RhodesiatZbwe in 1979, Bosnia and Herzegovina in 1992, Raan
1994 or Afghanistan in 2001.

2. Jean-Marie Henckaerts and Louise Doswald-Bedk.},Customary International Humanitarian LaWCRC,
Cambridge (2005), Vol. I, pp. 164-70.

1. According to one approach, persecution is aerg@l element only for the sub-class “acts oseeution”
(ICTY, Prosecutor v. Kupreskiet al., IT-95-16, judgment of 14 January 2000, 8%-627). From another
standpoint, crimes against humanity may be comditteen in peacetime (ICTYrosecutor v. TadiclT-94-1,
decision of 2 October 1995 on the defence motiagnirfterlocutory appeal on jurisdiction, § 141), asmime
writers maintain that as far back as the early $980stomary international law envisaged the notibarimes
against humanity and did not require a link with iaternal or international armed conflict (Bassese,
International Criminal Law Oxford University Press, Oxford, 2nd ed., 2008, 101-09).
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