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In the case offatullayew. Azerbaijan,
The European Court of Human Rights (First Sectisitfing as a Chamber composed of:
Christos RozakigPresident,
Nina Vaji,
Dean Spielmann,
Sverre Erik Jebens,
Giorgio Malinverni,
George Nicolaouudges,
Latif HUseynov,ad hogudge,
and Sgren Nielsegection Registrar
Having deliberated in private on 25 March 2010,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 409B) against the Republic of Azerbaijan
lodged with the Court under Article 34 of the Contren for the Protection of Human Rights
and Fundamental Freedoms (“the Convention”) by aarBaijani national, Mr Eynulla Emin
oglu Fatullayev (Eynulla Emin glu Fatullayev— “the applicant”), on 10 September 2007.

2. The applicant was represented by Mr I. Ashuvawyer practising in Baku. The
Azerbaijani Government (“the Government”) were esgmted by their Agent, Mr
C. Asgarov.

3. The applicant alleged, in particular, thatdrisninal convictions for statements made in
newspaper articles authored by him had constitatenblation of his freedom of expression,
that he had not been heard by an independent goattiad tribunal established by law, and
that his right to the presumption of innocence hatbeen respected.

4. On 3 September 2008 the President of the Biestion decided to give notice of the
application to the Government. It was also deciteelxamine the merits of the application at
the same time as its admissibility (Article 29 §f3he Convention).

5. Mr K. Hajiyev, the judge elected in respectAaierbaijan, withdrew from sitting in the
Chamber (Rule 28 of the Rules of Court). The Govennt accordingly appointed Mr L.
Huseynov to sit as aad hocjudge in his place (Article 27 8§ 2 of the Conventand Rule 29
8§ 1 of the Rules of Court).

THE FACTS

l. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1976 and lives inBak

7. The applicant was the founder and chief edifdhe newspapeGinadlik Azrbaycan
published in the Azerbaijani language, dRéalny Azerbaijart” Pearvnviit Azepoaiioncan™),
published in the Russian language. The newspapams widely known for often publishing
articles harshly criticising the Government andmaag public officials.

8. Prior to the events complained of in this aggilon, the applicant had been sued for
defamation in a number of sets of civil and crinhipaoceedings instituted following
complaints by various high-ranking government adlig, including cabinet ministers and



members of parliament. In the most recent set otgrdings, on 26 September 2006 the
applicant was convicted of defamation of a cabimetister and conditionally sentenced to
two years' imprisonment. Moreover, according to apglicant, at various times he and his
staff had received numerous threatening phone dalsanding him to stop writing critical
articles about high-ranking officials or even tongmetely cease the publication of his
newspapers.

9. In 2007 two sets of criminal proceedings wereught against the applicant in
connection withinter alia, two articles published by him Realny Azerbaijan

A. First set of proceedings

1. Statements made by the applicant

10. In 2005 the applicant visited, as a journatis¢ area of Nagorno-Karabakh and other
territories controlled by the Armenian military éms. This was one of a few exceptionally
allowed and organised visits by Azerbaijani natlsrta those territories and to Armenia in
the years following the Nagorno-Karabakh war, asvenwent across the front line in
Nagorno-Karabakh and across the Armenian-Azerhidjarder remains severely restricted to
this day from both sides. During his visit he matjong others, some officials of the self-
proclaimed, unrecognised “Nagorno-Karabakh Repulaicd some ordinary people. In the
aftermath of this visit, in April 2005 the applidggoublished an article called “The Karabakh
Diary” (Russian! Kapabaxckuii onesnux” ) in Realny Azerbaijan

11. In the article, styled as a diary, the applicdescribed his visits to several towns,
including Lachin, Shusha, Agdam and Khojaly, whigld formerly been inhabited primarily
by ethnic Azerbaijanis who had been forced to ftesr homes during the war. He described
both the ruins of war and the new constructiorsdit@t he had seen in those towns, as well as
his casual conversations with a number of local éaians he had met during his visit.

12. One of the topics discussed in “The KarabaldrnyD concerned the Khojaly massacre
of 26 February 1992. Discussing this topic, theliappt made certain statements which could
be construed as differing from the commonly acakptersion of the Khojaly events
according to which hundreds of Azerbaijani civikamad been killed by the Armenian armed
forces, with the reported assistance of the Rugg@merly Soviet) 366th Motorised Rifle
Regiment, during their assault on the town of Khoja the course of the war in Nagorno-
Karabakh. Specifically, the article contained tbkofving passages:

“Having seen Khojaly, | could not hide my astonigmt This Azerbaijani town, which
had been razed to the ground, has been completebnstructed and converted into a
town called Ivanovka, named after an Armenian gangho had actively participated in
the occupation of Khojaly. The Khojaly tragedy ahé deep wounds inflicted on our
soul by the Armenian expansionism on this longeurify Azerbaijani land permeated all
my meetings in Askeran [a town in Nagorno-Karabelkise to Khojaly]. How so? Can it
be true that nothing human is left in these people®ever, for the sake of fairness | will
admit that several years ago | met some refugess &hojaly, temporarily settled in
Naftalan, who openly confessed to me that, on tieecé the large-scale offensive of the
Russian and Armenian troops on Khojaly, the towth bh@en encircled [by those troops].
And even several days prior to the attack, the Aiares had been continuously warning
the population about the planned operation thrdogtdspeakers and suggesting that the
civiians abandon the town and escape from ther@eanent through a humanitarian
corridor along the Kar-Kar River. According to théojaly refugees' own words, they
had used this corridor and, indeed, the Armeniddiess positioned behind the corridor
had not opened fire on them. Some soldiers fronb#itlions of the NFA [the National
Front of Azerbaijan, a political party], for someason, had led part of the [refugees] in



the direction of the village of Nakhichevanik, whiduring that period had been under
the control of the Armenians' Askeran battalione Tther group of refugees were hit by
artillery volleys [while they were reaching] the dam Region.

When | was in Askeran, | spoke to the deputy hdath® administration of Askeran,
Slavik Arushanyan, and compared his recollectiothefevents with that of the Khojaly
inhabitants who came under fire from the Azerbaigahe.

| asked S. Arushanyan to show me the corridor wthehKhojaly inhabitants had used
[to abandon the town]. Having familiarised myselthathe geographical area, | can say,
fully convinced, that the conjectures that therel leen no Armenian corridor are
groundless. The corridor did indeed exist, otheewike Khojaly inhabitants, fully
surrounded [by the enemy troops] and isolated ftbenoutside world, would not have
been able to force their way out and escape thectaroent. However, having crossed
the area behind the Kar-Kar River, the row of reles) was separated and, for some
reason, a group of [them] headed in the directibNakhichevanik. It appears that the
NFA battalions were striving not for the liberatiohthe Khojaly civilians but for more
bloodshed on their way to overthrow A. Mutalibokdtfirst President of Azerbaijan] ...”

13. More than a year after the publication of #®ve article, during the period from
December 2006 to January 2007, a person registareter the username “Eynulla
Fatullayev”, identifying himself as the applicant, made a t@mof postings on the publicly
accessible Internet forum of a website called Azgtiolor. The postings were made in a
specific forum thread dedicated to other forum mersbquestions to the forum member
named “EynullaFatullayev’ about the contents of “The Karabakh Diary”. Irs hiarious
answers to those questions, the person postingr uhdeusername “Eynull&atullayev’
made,inter alia, the following statements:

“I have visited this town [Naftalan] where | hav@ogen to hundreds (I repeat,
hundreds) of refugees who insisted that there heshla corridor and that they had
remained alive owing to this corridor ...

You see, it was wartime and there was a front.lir@@f. course, Armenians were Kkilling
[the civilians], but part of the Khojaly inhabitanhad been fired upon by our own
[troops]... Whether it was done intentionally oit m©to be determined by investigators.

[They were killed] not by [some] mysterious [shasie but by provocateurs from the
NFA battalions ... [The corpses] had been mutilétgdur own ...”

2. Civil action against the applicant

14. On 23 February 2007 Ms T. Chaladze, the Hdath® Centre for Protection of
Refugees and Displaced Persons, brought a civdraeigainst the applicant in the Yasamal
District Court. She claimed that the applicant et a long period of time insulted the
honour and dignity of the victims of the Khojalyafedy, persons killed during those tragic
events and their relatives, as well as veteramiseoKarabakh War, soldiers of the Azerbaijani
National Army and the entire Azerbaijani peopleheSalleged that the applicant had done so
by making the above-mentioned statements in hisl@ffThe Karabakh Diary” as well as by
making similar insulting statements on the forunthe AzeriTriColor website. Ms Chaladze
attributed the authorship of the Internet forumtjpgs made from the forum account with the
username “Eynull&atullayev” to the applicant.

15. In his submissions to the court, the appliGngued that the forum postings at the
AzeriTriColor website had not been written by himdadenied making these statements. He



also argued that, in “The Karabakh Diary”, he hagrety reported the information given to
him by persons whom he had interviewed.

16. The Yasamal District Court, sitting as a sAgidge formation composed of Judge
l. Ismayilov, heard evidence from a number of rekeg from Khojaly, all of whom testified
about their escape from the town and noted that lael not been fired upon by Azerbaijani
soldiers and that the applicant's assertions camggeithis were false. Furthermore, having
examined electronic evidence and witness statem#rgscourt established that the postings
on the AzeriTriColor forum had indeed been madeheyapplicant himself and that they had
been posted in response to various questions ljergafRealny AzerbaijanThe court
found that the applicant and the newspaper hacmissited false and unproven statements
tarnishing the honour and dignity of the survivofshe Khojaly events.

17. In view of the above findings, on 6 April 200& Yasamal District Court upheld Ms
Chaladze's claim and ordered the applicant to plupln Realny Azerbaijarand on related
websites, a retraction of his statements and alogpdo the refugees from Khojaly and the
newspaper's readers. The court also ordered thkcappandRealny Azerbaijarto pay
10,000 New Azerbaijani manats (AZN — approxima@%00 euros) each in respect of non-
pecuniary damage. This total award of AZN 20,008 webe spent on upgrading the living
conditions of the refugees from Khojaly temporardgiding in Naftalan.

3. Criminal conviction

18. Thereafter, on an unspecified date, a groujpwf Khojaly survivors and two former
soldiers who had been involved in the Khojaly leattepresented by Ms Chaladze, lodged a
criminal complaint against the applicant with thasé@mal District Court, under the private
prosecution procedure. They asked that the applibanconvicted of defamation and of
falsely accusing Azerbaijani soldiers of having coitted an especially grave crime.

19. At a preliminary hearing held on 9 April 202 applicant filed an objection against
the entire judicial composition of the Yasamal BiegtCourt. He claimed that all of the judges
of that court had been appointed to their positionSeptember 2000 for a fixed five-year
term and that their term of office had expired i@02. He therefore argued that the
composition of the court meant that it could notrbgarded as a “tribunal established by
law”. This objection was dismissed.

20. The hearing of the criminal case took place@mpril 2007 and was presided over by
Judge I. Ismayilov, sitting as a single judge.

21. In his oral submissions to the court, the igppt pleaded his innocence. In particular,
he denied making the statements on the forum oRA#eiTriColor website and maintained
that those statements had been made by some unkngwstor who had used his name for
this purpose.

22. The court heard a linguistic expert who gavepinion on the applicant's statements.
The expert testifiedinter alia, that, owing to the specific style in which “Theat@bakh
Diary” had been written, it was difficult to diffentiate whether the specific statements and
conclusions made concerning the Khojaly events cccag attributable to the applicant
personally or to those persons whom he had allggetrviewed in Nagorno-Karabakh. He
also noted that it was difficult to analyse sepayathe specific phrases taken out of the
context of the article as a whole, and that it appe from the context that the author had
attempted to convey the positions of both sidethéoconflict. The court also heard several
witnesses who testified about the Khojaly eventsd stated that there had been no escape
corridor for the civilians and that the civilianadbeen shot at from the enemy's positions.
The court further found that the Internet foruntloé AzeriTriColor website, in essence, had
replaced the Internet forum of tiRealny Azerbaijanvebsite, which had become defunct in
2006, and that the statements posted on that fondar the username “Eynulfatullayev’



had indeed been made by the applicant himself.l\,a$te court found that, through his
statements made in “The Karabakh Diary” and hisrlmt forum postings, the applicant had
given a heavily distorted account of the historieakents in Khojaly and had deliberately
disseminated false information which had damagedréputation of the plaintiffs and had
accused the soldiers of the Azerbaijani Army (sipedly, the two plaintiffs who had fought
in Khojaly) of committing grave crimes which theachnot committed. The court convicted
the applicant under Articles 147.1 (defamation) &Add.2 (defamation by accusing a person
of having committed a grave crime) of the Crimi@alde and sentenced him to two years and
six months' imprisonment.

23. The applicant was arrested in the courtroothtaken to Detention Facility No. 1 on
the same day (20 April 2007).

24. On 6 June 2007 the Court of Appeal upheldvthgamal District Court's judgment of
20 April 2007.

25. On 21 August 2007 the Supreme Court dismissealssation appeal by the applicant
and upheld the lower courts' judgments.

B. Second set of proceedings

1. “The Aliyevs Go to War”

26. In the meantime, on 30 March 200Realny Azerbaijarhad published an article
entitled “The Aliyevs Go to War” (Russiafi:Arueser uoym na souny”). The article was
written by the applicant but published under theug®nym “Rovshan Bagirov”.

27. This analytical article was devoted to the sgllle consequences of Azerbaijan's
support for a recent “anti-lranian” resolution detUnited Nations (UN) Security Council,
which had called for economic sanctions against toauntry. The article referred to the
current Azerbaijani government as “the Aliyev claahd “the governing Family” and
expressed the view that the government had sougitedJStates (US) support for President
Ilham Aliyev's “remaining in power” in Azerbaijam iexchange for Azerbaijan's support for
the US “aggression” against Iran.

28. The article continued as follows:

“It is also known that, immediately after the UNef&irity Council] had voted for this
resolution, [the authorities] in Tehran began tocsesly prepare for the beginning of the
‘anti-lranian operation'. For several years, thitany headquarters of the Islamic regime
had been developing plans for repulsing the Amarmggression and counter-attacking
the US and their allies in the region. After 24 Bar2007 Azerbaijan, having openly
supported the anti-lIranian operation, must prefpare lengthy and dreadful war which
will result in large-scale destruction and losshoinan life. According to information
from sources close to official Paris, the Irania@n€ral Staff has already developed its
military plans concerning Azerbaijan in the evdmttBaku takes part in the aggression
against Iran. Thus, the Iranian long-range militaiy force, thousands of insane
kamikaze terrorists from the IRGC [the Islamic Retion's Guardian Corps] and
hundreds of Shahab-2 and Shahab-3 missiles wkKkestine following main targets on the
territory of Azerbaijan ...”

29. The article continued with a long and detailistl of such targets, which included,
inter alia, active petroleum platforms on the shelf of thes@an Sea, the Sangachal Oll
Terminal and other petroleum plants and termindig, Baku-Tbilisi-Ceyhan petroleum
pipeline and the Baku-Thilisi-Erzurum gas pipelindge building of the Presidential
Administration, the building of the US Embassy irzefbaijan, buildings of various



ministries, the Baku seaport and airport, and abamof large business centres housing the
offices of major foreign companies doing businesazerbaijan.

30. Further, it was noted in the article that #heerbaijani Government should have
maintained neutrality in its relations with botlettS and Iran, and that its support of the US
position could lead, in the event of a war betweabose two States, to such grave
consequences as loss of human life among Azerigoth Azerbaijan and Iran. In this
connection, the author noted that the US militamcés were already operating four airbases
on the territory of Azerbaijan and had expressedngarest in operating the Gabala Radar
Station, which was then operated by Russia.

31. The article also discussed the issue of plessirest, in the event of a conflict with
Iran, in the southern regions of Azerbaijan pomdaby the Talysh ethnic minority, who are
ethnically and linguistically close to the PersiaAmong other things, the article appeared to
imply that the current ruling elite, a large numbéwhom allegedly came from the region of
Nakhchivan, was engaging in regional nepotism kyoaying people from Nakhchivan to
government posts in southern areas of the coumgluding the Lenkoran region. In
particular, the article stated:

“Thus, the Talysh have long been expressing thiscoditent with the fact that [the
central authorities] always appoint to administratipositions in Lenkoran persons
hailing from Nakhchivan who are alien to the mdttahnd problems of the region. ...
The level of unemployment in the region is terriblgh, drug abuse is flourishing, every
morning hundreds of unemployed Talysh cluster togreat the 'slave' [that is, cheap
labour] market in Baku. Is this not a powder keg?

But the authorities, seemingly unaware of the damfehe developing situation, are
giving preference to their standard methods — ssiwe measures and paying off the
Talysh elite. It seems as if the authorities arbdeately pushing the Talysh into the
embrace of Iranian radicals.”

32. The article noted that certain high-rankingnlan officials and ayatollahs were of
Talysh ethnicity, and that there were “severalionil Talysh living across the Iranian border
who could “support their kin” living in Azerbaijam the event of a war. Lastly, the article
concluded that the Azerbaijani authorities did reslise all the dangerous consequences of
the geopolitical game they were playing.

2. Criminal conviction

33. On 16 May 2007 the investigation departmenthef Ministry of National Security
(“the MNS”) commenced a criminal investigation ianmection with the publication of the
article under Article 214.1 of the Criminal Coder(brism or threat of terrorism).

34. On 22 May 2007 the investigation authoritiesducted searches in the applicant's flat
and in the office of th&®ealny AzerbaijamndGundlik Azrbaycannewspapers. They found
and seized certain photographs and computer diska the applicant's flat and twenty
computer hard drives from the newspaper's office.

35. On 29 May 2007 the applicant was transferoetié MNS detention facility.

36. On 31 May 2007 the Prosecutor General madiatensent to the press, noting that the
article published irRealny Azerbaijarcontained information which constituted a threht o
terrorism and that a criminal investigation hadrbawestituted in this connection by the MNS.
This statement was reported on Media Forum, amrietenews portal, as follows:

“Today, the Prosecutor General ... provided anangtion concerning the criminal case
instituted by the Ministry of National Security nespect of EynullaFatullayev, the
editor-in-chief of GUnalik Azrbaycan and Realny Azerbaijamewspapers, and stated



that the Internet site [of the newspapers] had eddeontained information threatening

acts of terrorism. According to Azadliq Radio, tReosecutor General stated: 'The site
mentions specific State facilities and addressasiwivould allegedly be bombed by the

Islamic Republic of Iran. This information constés a threat of terrorism.' [He] noted

that, in connection with this, the MNS had inseuditcriminal proceedings under Article

214.1 of the Criminal Code. The Prosecutor Genstatkd that the MNS would shortly

make a statement concerning the results of thestigagion.”

37. Another Internet news portal, Day.Az, repodsdollows:

“The Internet site ofRealny Azerbaijan founded by EynullaFatullayev, indeed
contains a threat of terrorism. The Prosecutor @&éne made this statement. According
to him, the Internet site ®ealny Azerbaijamentions specific addresses of certain State
facilities and asserts that, according to availatiermation, they will be bombed by the
Islamic Republic of Iran. This information conatis a threat of terrorism. Therefore,
the Ministry of National Security (the MNS) has tihged criminal proceedings under
Article 214.1 of the Criminal Code and is takingestigative measures.' [The Prosecutor
General] noted that the MNS would keep the publformed about the progress in the
case...”

38. On 3 July 2007, by a decision of an MNS ingesbr, the applicant was formally
charged with the criminal offences of threat ofdesm (Article 214.1 of the Criminal Code)
and inciting ethnic hostility (Article 283.2.2 di¢ Criminal Code).

39. On the same day, 3 July 2007, pursuant togaest by the Prosecutor General's
Office, the Sabail District Court remanded the agpit in custody for a period of three
months in connection with this criminal case. Tippleant appealed. On 11 July 2007 the
Court of Appeal upheld the Sabail District Coudiision.

40. On 4 September 2007 the applicant was alsmgetawith tax evasion under Article
213.2 of the Criminal Code on account of his alted@lure to duly declare taxes on his
personal earnings as a newspaper editor.

41. During the trial, among other evidence, thespcution produced evidence showing
that in May 2007 the full electronic version of ‘Gliyevs Go to War” had been forwarded
by e-mail to the offices of a number of foreign dadal companies in Baku. A total of eight
employees of these companies testified duringritbkethat, after reading the article, they had
felt disturbed, anxious and frightened. The coaunid that the publication of this article had
pursued the aim of creating panic among the pojpulaThe court further found that, in the
article, the applicant had threatened the Govermmwéh destruction of public property and
acts endangering human life, with the aim of ergrinfluence on the Government to refrain
from taking political decisions required by natibmderests.

42. On 30 October 2007 the Assize Court foundaelicant guilty on all charges and
convicted him of threat of terrorism (eight yeangprisonment), incitement to ethnic hostility
(three years' imprisonment) and tax evasion (foantims' imprisonment). The partial merger
of these sentences resulted in a sentence ofyeghs and four months' imprisonment. Lastly,
the court partially merged this sentence with teatence of two years and six months'
imprisonment imposed on the applicant in the previcriminal case, which resulted in a total
sentence of eight years and six months' imprisobmienmposing this final sentence, the
court found that, on account of his previous coterts, the applicant was a repeat offender
and assessed this as an aggravating circumstaheecolrt also ordered that 23 computers
and several compact discs, previously seized a®riabaievidence from the newspapers'
offices, be confiscated in favour of the State.tlyashe court ordered that AZN 242,522 (for
unpaid taxes) and AZN 17,800 (for unpaid socialgéc contributions) be withheld from the
applicant.



43. On 16 January 2008 the Court of Appeal uplieddAssize Court's judgment of 30
October 2007.

44. On 3 June 2008 the Supreme Court upheld therloourts' judgments.

45. In his defence speech at the trial and irapgseals to the higher courts, the applicant
had complainedinter alia, of a breach of his presumption of innocence aroawct of the
Prosecutor General's statement to the press, gelgirectly on Article 6 8§ 2 of the
Convention. His arguments under the Conventiohisrespect had been summarily rejected.

46. It appears that, on an unspecified date dutegperiod when the above-mentioned
criminal proceedings were taking place, the pubbca and distribution ofGundlik
AzrbaycanandRealny Azerbaijanvere halted, in circumstances which are not dgtokear
from the material available in the case file.

Il. RELEVANT DOMESTIC LAW

A. Criminal Code of 2000
47. Article 147 of the Criminal Code, in forcetlagé relevant time, provided as follows:

“147.1. Defamation, that is, dissemination, in &lpu statement, publicly exhibited
work of art or through the mass media, of knowinfglise information discrediting the
honour and dignity of a person or damaging hisesrraputation,

shall be punishable by a fine in the amount of lomedred to five hundred conditional
financial units, or by community service for a teofrup to two hundred and forty hours,
or by corrective labour for a term of up to oneryea by imprisonment for a term of up
to six months.

147.2. Defamation by accusing [a person] of haxdagnmitted a serious or especially
serious crime

shall be punishable by corrective labour for a tefmup to two years, or by restriction
of liberty for a term of up to two years, or by ingpnment for a term of up to three
years.”

48. Article 214.1 of the Criminal Code providedfalsows:

“Terrorism, that is, perpetration of an explosiarson or other acts creating a danger to
human life or significant material damage or otgeave consequences, if such acts are
carried out for the purpose of undermining pubgcusity, frightening the population or
exerting influence on the State authorities orrma@onal organisations to take certain
decisions, as well as the threat to carry out theve-mentioned acts with the same
purposes,

shall be punishable by deprivation of liberty folream of eight to twelve years together
with confiscation of property.”

49. Article 283 of the Criminal Code provided aBdws:

“283.1. Acts aimed at incitement to ethnic, racialeligious hostility or humiliation of
ethnic dignity, as well as acts aimed at restrictitizens' rights or establishing citizens'
superiority on the basis of their ethnic or radagin, if committed openly or by means
of the mass media,

shall be punishable by a fine in the amount of thaeisand to two thousand conditional
financial units, or by restriction of liberty for ®erm of up to three years, or by
imprisonment for a term of two to four years.



283.2. The same acts, if committed:

283.2.1. with the use of violence or the threais# of violence;
283.2.2. by a person using his official position;

283.2.3. by an organised group;

shall be punishable by imprisonment for a termhoée to five years.”

B. Code of Criminal Procedure of 2000

50. Under Article 449 of the Code of Criminal Redare (“the CCrP”), an accused or
suspected person can lodge a complaint againsteguoal steps or decisions of the
prosecuting authorities (preliminary investigatoryestigator, supervising prosecutor, etc.)
with the court supervising the pre-trial investigat Article 449.3 of the CCrP provides that
such a complaint may be lodgeaker alia, in the event of a violation of a detainee's sght

51. Articles 450 and 451 of the CCrP provide fbe tprocedure for examining such
complaints and outline the supervising court's cetapce. In particular, under Article 451.1
of the CCrP, the supervising court may take oneffollowing two decisions in respect of a
complaint under Article 449 of the CCrP: (a) declgrthe impugned procedural step or
decision lawful; or (b) declaring the impugned mderal step or decision unlawful and
quashing it. Article 451.3 of the CCrP providesttiva the event of a finding that the
impugned step or decision is unlawful, the prosec@upervising the investigation or a
superior prosecutor is to take immediate measurasdaat stopping the violations of the
complainant's rights.

C. Code of Civil Procedure of 2000

52. Chapter 27 of the Code of Civil Procedure €“t@CP”), consisting of Articles 296-
300, provides for the procedure for examining daw/suits concerning decisions and acts (or
omissions) of “the relevant executive authoritiegal self-administration authorities, other
authorities and organisations and their officialdh particular, in accordance with
Article 297.1 of the CCP, decisions and acts (orssians) covered by this procedure include
those which violate a person's rights or freedompede a person's exercise of his or her
rights or freedoms, or impose an unlawful obligatow liability upon a person.

D. Appointment and tenure of judges

53. The relevant provisions of the Law on Courid dudges of 10 June 1997, in force
before the amendments adopted on 28 December 20l the relevant domestic law
concerning the status and composition of the Jaidicegal Council, in force prior to the
enactment of the Law on the Judicial Legal CouatR8 December 2004, are summarised in
Asadov and Others v. Azerbaijfec.), no. 138/03, 12 January 2006).

54. Law No. 817-11QD on Additions and Amendmerdshe Law on Courts and Judges,
of 28 December 2004 (“Law No. 817-11QD”), in forée@m 30 January 2005, introduced a
number of amendments concerninger alia, the process for the selection and appointment
of candidates for judicial office, terms of offic&# judges, the code of judicial ethics,
disciplinary procedures in respect of judges amdirtimunity of judges. Specifically, Articles
93-1 to 93-4 of the Law on Courts and Judges, asnded by Law No. 817-11QD, provide
that candidates for judicial office are selectedtiyy Judge Selection Committee, established
by the Judicial Legal Council, according to a phge involving written and oral
examinations and long-term training courses wheaehecandidate's performance is
subsequently graded by the Judge Selection Comanitieaccordance with Article 96 of the
Law on Courts and Judges, as amended by Law Noll®L¥, judges are initially appointed



for a five-year term and, during this term, musemad a judicial training course at least once.
If following the initial five-year term no professial shortcomings are detected in the judge'’s
work, he or she is reappointed to an indefinitentef office (expiring at the age of 65 or, in
exceptional cases, 70) pursuant to a recommendiayidhe Judicial Legal Council. Prior to
the latter amendment, judges were appointed fadfiterms of five or ten years, depending
on the court in which they served.

55. Clause 1 of the Transitional Provisions of da 817-11QD provided as follows:

“The terms of office of judges of the courts of tRepublic of Azerbaijan who were
appointed before 1 January 2005 shall expire ondtite of the appointment of new
judges to those courts ...”

56. The Law on the Judicial Legal Council of 28&Bmber 2004 provides that the Judicial
Legal Council has 15 members (including represemizmtof the executive and legislative
authorities, judges of various courts, and repriagimes of the prosecution authorities and the
Bar Association) and is a body competent to orgattie process of selecting candidates for
judicial office and submitting recommendationstie President on judicial appointments, and
to perform other tasks including organising tragncourses for judges, providing logistical
support to the courts and taking disciplinary measagainst judges.

[ll. COUNCIL OF EUROPE DOCUMENTS

57. The following are extracts from Resolution 46(2008) of the Parliamentary
Assembly of the Council of Europe on the functigniof democratic institutions in
Azerbaijan:

“19. As regards freedom of expression, the Azeapaiguthorities should:

19.1. initiate the legal reform aimed at decrimgiag defamation and revise the
relevant civil law provisions to ensure respect floe principle of proportionality, as
recommended iResolution 154%2007); in the meantime, a political moratoriunoslal
be reintroduced so as to put an end to the useefafirdhtion lawsuits as a means of
intimidating journalists ...”

58. The following are extracts from the reportthg Council of Europe Commissioner for
Human Rights, Mr Thomas Hammarberg, on his visidterbaijan, from 3 to 7 September
2007 (CommDH(2008)2, 20 February 2008):

“B. A matter of urgency: the decriminalisation of cefamation

69. At the time of the Commissioner's visit, itsveeported that there were seven
journalists in prison, out of whom four were folbdl or defamation under Articles 147
and 148 of the Criminal Code. Both internationalnitaring bodies and local NGOs
claimed that charging individuals for defamationswased as a means to avoid the
dissemination of news that could be detrimentahigh-ranking officials or to other
influential people. According to the parliamentaysembly of the Council of Europe
rapporteurs, the number of charges has grown inlabefew years. Out of fear of
imprisonment journalists are compelled to resort s&lf-censorship. In 2005, the
President, Mr Ilham Aliyev had called for abandanthe use of criminal provisions in
matters of defamation, but this was not respe@ethe cases, which the Commissioner
was informed about point to abusive or unfair irmpniment of journalists.

70. ... Indeed, many journalists remain incaregtaMr EynullaFatullayev, who was
held at the pre-trial detention centres on the esof the Ministry for National
Security is still incarcerated. This journalist hedticised the authorities’ and armed



forces' conduct during the siege of Khojaly. Higical analysis of the handling of the

crisis cost him a two and half year sentence foelli Furthermore, in a concerning

stacking of incriminations, he was sentenced or©O8tbber 2007 to an additional eight
and a half years, this time on charges of terroash incitement to racial hatred. When
this journalist met the Commissioner, he said thatfact that he had been jailed was
evidence of political pressure on him as a joustalfter the decision on this second
sentence, he reiterated this comment. The Commessioentioned his imprisonment for

libel to the authorities and called for his immeeiaelease. The Commissioner once
again urges the authorities to release Mr Eyrfediaullayev.

71. The authorities' response to questions regarthis issue is that actions against
journalists are caused by their lack of profesdismg which leads them to writing in a
non-responsible manner and ignoring their legal ethital duties. There should indeed
be proper training and education of journalistsp\ilave a responsibility in the exercise
of their profession and should follow a code ofi@thn line with European standards. At
the same time, officials should allow easy accesstormation and accept criticism
inherent to their position of accountability in sxiy.

72. Nevertheless, the fundamental issue here eth&h people, in particular but not
only journalists, should be deprived of liberty amtther criminal law consequences on
account of views expressed. The supplementary ,issualready dealt with, is whether,
where it still exists as an offence under crimilaa¥, as it is the case in Azerbaijan, the
prosecution of defamation does not in fact leash$tances of abusive prosecution and/or
excessive sentences. There is clearly a general ttemove towards a decriminalisation
of defamation in Europe today. International staddaallow the penalisation of
defamation through criminal law but only in casdshate speech directly intended at
inciting violence. To corroborate the requiremehintention, there has to be a direct link
between the intention and the likeliness of theéevioe. ... In most countries, the criminal
route is not used: there is a moratorium on suas.|dhe criminalisation of defamation
has a chilling effect on freedom of expression. Tégal framework in Azerbaijan
provides for a wide range of possibilities for dmadisation, notably for ‘damage to
honour and reputation'. Work on a draft law on oefaion has been going on for more
than a year, involving a working group of parliansians and media experts, with the
support of the OSCE. Emphasis would be shifted fcominal law to civil law.

73. The Commissioner was encouraged by talks Heohahis issue with the Minister
of Justice. He recommends the launching of an upibtic debate that would help define
a rights-based approach that would remove defamé&ton the criminal books and offer
alternative protection to other rights and intesesfouncil of Europe experts could
provide assistance in that respect. In order tgaupthe holding of that debate, the
President could reiterate his 2005 declaration ameatorium on the use of the criminal
provision. The Commissioner recommends, as a stegd, the release of all those, who
have been criminally prosecuted under the relepemtisions of the criminal code.”

IV. INFORMATION NOTE ON THE KHOJALY EVENTS

59. Most of the facts of the reported massacrézdrbaijani civilians in Khojaly are
contested by the Azerbaijani and Armenian sidedoAthird-party sources, the following are
extracts from reports of international organisagi@amd human-rights NGOs concerning these
events.

60. The background paper prepared by the Direietd@@neral of Political Affairs of the
Council of Europe, appended to the report by thdidPaentary Assembly's Political Affairs



Committee on the conflict over the Nagorno-Karabeddion dealt with by the OSCE Minsk
Conference (rapporteur Mr D. Atkinson, 29 Novem®@d4, Doc. 10364), states:

“In February 1992, almost day-to-day four yearerathe Sumgait events, the ethnic
Armenian forces attacked the only airport in [NagweKarabakh], inKhojali, to the
North of the local capital. At the time, the pogida of Khojali was 7000. The
Azerbaijani view is that the taking of Khojali, vahi left some 150 defenders of the
airport dead, was followed by unprecedented btigalagainst the civilian population. In
one day, reportedly 613 unarmed people were massacd close to 1300 were captured
— many of them while trying to flee through an géd humanitarian corridor. The
Armenian side contests this view and the numbeastialties.

The Khojali massacresparked an exodus of Azerbaijanis and precipitatqublitical
crisis in Baku. Five years later, in 1997, Presiddiyev issued a Decree referring to the
tragedy as the 'Khojali genocide'.”

61. The following are extracts from the Human RsgiWatch World Report 1993 on the
former Soviet Union:

“During the winter of 1992, Armenian forces went thie offensive, forcing almost the
entire Azerbaijani population of the enclave tefland committing unconscionable acts
of violence against civilians as they fled. The tmusorious of these attacks occurred on
February 25 in the village of Khojaly. A large coln of residents, accompanied by a few
dozen retreating fighters, fled the city as it tellArmenian forces. As they approached
the border with Azerbaijan, they came across anehian military post and were cruelly
fired upon. At least 161 civilians are known to @aveen murdered in this incident,
although Azerbaijani officials estimate that ab800 perished. Armenian forces killed
unarmed civilians and soldiers who werers de combatand looted and sometimes
burned homes.”

62. The Memorial Human Rights Centre, based inddas dispatched its observers to
Nagorno-Karabakh during the war. The following aetracts from the report by the
Memorial Human Rights Centre “On Mass ViolationsHaifman Rights in Connection with
the Armed Capture of the Town of Khojaly on the INigof 25 to 26 February 1992”
(translated from Russian):

“As practically all refugees from Khojaly claimenhilitary personnel from the 366th
Regiment took part in the assault on the town. Adiog to the information received
from the Armenian side, combat vehicles of the B@@egiment which took part in the
assault on the town shelled Khojaly but did notalty enter the town. As the Armenian
side asserts, the participation of the militaryspanel [from the 366th Regiment] was not
sanctioned by a written order from the Regimerttamand. ...

Part of the population started to leave Khojalyrsafier the assault began, trying to flee
in the direction of Agdam. There were armed pedpen the town's garrison among
some of the fleeing groups. People left in two eimns: (1) from the eastern side of the
town in the north-east direction along the rivaassing Askeran to their left (this specific
route, according to Armenian officials, was proddas a 'free corridor'); (2) from the
northern side of the town in the north-east dimttipassing Askeran to their right (it
appears that a smaller number of refugees fledgusiis route). Thus, the majority of
civilians left Khojaly, while around 200-300 peomeayed in Khojaly, hiding in their
houses and basements. As a result of the shelfiitige down, an unascertained number of
civilians were killed on the territory of Khojalyudng the assault. The Armenian side
practically refused to provide information abouwt tiumber of people who so perished. ...



According to the officials of the NKR [the self-mlaimed 'Nagorno-Karabakh
Republic’], a ‘free corridor' was provided for fleg civilians..., which began at the
eastern side of the town, passed along the riveecantinued to the north-east, leading to
Agdam and passing Askeran to its left. ... Accagdimthe officials of the NKR and those
taking part in the assault, the Khojaly populatiees informed about the existence of this
‘corridor’ through loudspeakers mounted on armopezdonnel carriers. ... NKR officials
also noted that, several days prior to the asskatlets had been dropped on Khojaly
from helicopters, urging the Khojaly populationuse the ‘free corridor’. However, not a
single copy of such a leaflet has been providddemorial's observers in support of this
assertion. Likewise, no traces of such leafletsehasen found by Memorial's observers
in Khojaly. When interviewed, Khojaly refugees s#idt they had not heard about such
leaflets. In Agdam and Baku, Memorial's observergehinterviewed 60 persons who had
fled Khojaly during the assault on the town. Onheqgoerson out of those interviewed
said that he had known about the existence ofre corridor' (he had been told about it
by a 'military man' from the Khojaly garrison). Several days prior to the assault, the
representatives of the Armenian side had, on repeatcasions, informed the Khojaly
authorities by radio about the upcoming assaultiaged them to immediately evacuate
the population from the town. The fact that thifoimation had been received by the
Azerbaijani side and transferred to Baku is condidnby Baku newspaper8dkinskiy
Rabochiy. ...

A large column of inhabitants [of Khojaly] rushedt®f town along the river (route 1 —
[see above]). There were armed people from the tgavrison in some of the groups of
refugees. These refugees, who walked along the doeridor'..., were fired upon, as a
result of which many people were killed. Those whmained alive dispersed. Running
[refugees] came across Armenian military posts aede fired upon. Some refugees
managed to escape to Agdam, some, mainly womerchilditen (the exact number is
impossible to determine), froze to death while wanmdy around in mountains, some ...
were captured ... The site of the mass killing efigees, as well as their corpses, was
filmed on videotape when the Azerbaijani units ieafrrout an operation to evacuate the
corpses to Agdam by helicopter. ... Among the cespilmed on the videotape, the
majority were those of women and elderly peoplerg¢hwvere also children among those
killed. At the same time, there were also peopleniiorm among those killed. ... Within
four days, about 200 corpses were evacuated to rAgdafew score of corpses bore
signs of mutilation. ...

Official representatives of the NKR and memberstiod Armenian armed forces
explained the death of civilians in the zone of'tree corridor' by the fact that there were
armed people fleeing together with the refugeesy whre firing at Armenian outposts,
thus drawing return fire, as well as by an attemfieeakthrough by the main Azerbaijani
forces. According to members of the Armenian arnfmdes, the Azerbaijani forces
attempted to battle through from Agdam in the dicec of the ‘free corridor'. At the
moment when the Armenian outposts were fightingtbi$ attack, the first groups of
Khojaly refugees approached them from the rear.arheed people who were among the
refugees began firing at the Armenian outposts.ifguthe battle, one outpost was
destroyed ..., but the fighters from another outposwhose existence the Azerbaijanis
were unaware, opened fire from a close distancietpeople coming from Khojaly.
According to testimonies of Khojaly refugees (irdihg those published in the press), the
armed people inside the refugee column did exchguogére with Armenian outposts,
but on each occasion the fire was opened first fiteerArmenian side. ...”



THE LAW

|. ALLEGED VIOLATIONS OF ARTICLE 10 OF THE CONVENION

63. The applicant complained under Articles 6,.abh@ 13 of the Convention that each of
his criminal convictions for the statements he heatle in the newspaper articles and Internet
forums had amounted to an unjustified interferewd@ his right to freedom of expression
and that, in this connection, his rights to a ta@sl and an effective remedy had also been
infringed in the relevant criminal proceedings. Hawegard to the circumstances of the case,
the Court considers that these complaints fallacekamined solely under Article 10 of the
Convention, which reads as follows:

“1. Everyone has the right to freedom of expressidns right shall include freedom to
hold opinions and to receive and impart informatéord ideas without interference by
public authority and regardless of frontiers. TAdicle shall not prevent States from
requiring the licensing of broadcasting, televistorcinema enterprises.

2. The exercise of these freedoms, since it Gamigh it duties and responsibilities,
may be subject to such formalities, conditionsiriei®ons or penalties as are prescribed
by law and are necessary in a democratic societyhe interests of national security,
territorial integrity or public safety, for the pmention of disorder or crime, for the
protection of health or morals, for the protectadrthe reputation or rights of others, for
preventing the disclosure of information receivadconfidence, or for maintaining the
authority and impartiality of the judiciary.”

A. Admissibility

64. The Court notes that these complaints are nmanifestly ill-founded within the
meaning of Article 35 § 3 of the Convention. Itther notes that they are not inadmissible on
any other grounds. They must therefore be deckadedssible.

B. Merits

65. The Court notes that the applicant was coedieind sentenced to prison terms in two
unrelated sets of criminal proceedings concernwmg $eparate sets of statements made in
different publications. Therefore, the Court wikaenine separately whether there has been a
violation of Article 10 in respect of each of thenwictions.

1. First criminal conviction

(@) The parties' submissions

66. The Government submitted that the applicamtsiction in the first set of criminal
proceedings had been prescribed by law and had deesd at protecting the reputation and
rights of the plaintiffs.

67. As to the necessity of the interference, th@ggnment submitted that the applicant's
conviction had been justified on account of theuratof his statements concerning the
Khojaly events, a very sensitive issue for the Aagani people as a whole, and in particular
for those who lived and fought in that region. Dgrithe events in question, at least 339
inhabitants of Khojaly, including 43 children an@91women, had been killed, 371 persons
had been taken hostage, 200 had disappeared andadtheen wounded. The applicant's
publications asserted that some of those who hadheel had been killed by Azerbaijani
fighters and that, moreover, the corpses of themrgchad been mutilated by the Azerbaijanis.



These statements ran counter to the overwhelmimdgeee indicating that those acts had
been committed by Armenian fighters who had beeistesl by the soldiers of the former
Soviet 366th Motorised Rifle Regiment stationed Niagorno-Karabakh. As such, the
applicant's statements damaged the reputationosktiplaintiffs who were former Khojaly
inhabitants and also accused those plaintiffs wagbfbught in the battle of having committed
serious crimes against humanity. The Governmentntaiaed that, in making those
statements, the applicant had not acted in gooth fand had breached the ethics of
journalism.

68. In the Government's submission, the applisacdnviction served the purpose of
protecting the right to respect for private life thie plaintiffs, which was guaranteed by
Article 8 of the Convention. Article 17 of the Camtion prevented a person from relying on
his or her Convention rights (in the present caséArticle 10) in order to engage in activities
aimed at the destruction of any of the rights aeeédoms set forth in the Convention. In that
connection, the Government referred to the caseDdfv. Germany(no. 26551/95,
Commission decision of 26 June 1996), in whichitiierference with the applicant's freedom
of expression had been found to be compatible thighConvention owing to the nature of his
remarks, in which he had denied the existence sfcgambers at Auschwitz. In view of the
above, the Government concluded that, similarlg, dbcisions of the domestic courts in the
present case had been based on the striking ofaadeabetween a right protected under
Article 8 of the Convention and a right protecteaier Article 10 of the Convention, and that
they had correctly found that the reputation oftbevivors of the Khojaly events outweighed
the applicant's freedom to impart information @éwisionist nature.

69. The applicant maintained that the domestictsdwad failed to provide any reasonable
justification for the interference with his freedarhexpression.

70. The applicant agreed with the Governmentttatopic of the Khojaly massacre was
indeed a very sensitive issue. However, the apmlicated that certain issues concerning the
events in question had not been fully investigakent.example, he pointed out that the figures
produced by the Government in the present case #settotal number of Khojaly victims
were inconsistent with other official governmenumsses, which estimated the number of
people killed at 613, including 106 women and 2idcen, and the number of people
wounded and missing at 487 and 1,257. Some pripatadications provided different
estimates. The applicant also noted that formesiéeat Mutalibov, who himself had been
accused of failure to defend Khojaly, had impliedttsome Azerbaijani military units might
have been responsible for failing to prevent thghhaumber of civilian casualties. Some
Azerbaijani military commanders, including the f@amCommander of Internal Troops
F. Hajiyev, had been either accused or even caict failing to organise the proper
defence of Khojaly and, thus, to prevent or redlosses among the civilian population.
According to the applicant, the main reason whyfed#éint sources provided divergent
information concerning the exact number of victiamsl the exact course of events during the
fall of Khojaly was that a thorough and conclusimgestigation of the events in question
from the factual and historical point of view hadt ryet been completed. Accordingly, the
applicant contended that, precisely because thee iggs very sensitive and important, a
public debate about these events was necessargiento establish the complete truth and the
responsibility of all the culprits of this massacké&ewise, in connection with these events,
there was also a need for a public debate in théegbof internal politics in Azerbaijan, as
the topic of the Khojaly massacre had been usernyer President Mutalibov, the National
Front Party and other political forces in theiripoal struggle for power.

71. The applicant noted that “The Karabakh Diamg’s an article written in the style of a
reportage, in which he had merely conveyed whdtateseen himself and what he had heard
from the people whom he had met during his visiig avhich contained only very brief



conclusions of his own on the basis of what hedesh and heard from others. The applicant
argued that, in the article, he had merely conveliedstatements of Slavik Arushanyan, who
had told the applicant his version of the eventanguthe interview. The article did not
directly accuse any of the plaintiffs or any otkpecific Azerbaijani national of committing
any crime. Likewise, it did not contain any slarales or humiliating remarks in respect of
any specific person and in respect of the peopkhaialy in general.

72. The applicant noted that, in his article, ¢hems no statement asserting that any of the
Khojaly victims had been killed or mutilated by Abaijani fighters. These specific
statements had been made by an unidentified peosorthe Internet forums of the
AzeriTriColor website. The applicant insisted tHase statements had not been made by him
and that, despite his submissions to this effe¢brbethe domestic courts, he had been
convicted mainly on the basis of these statemeatigsh had been made by someone else. In
any event, the statements did not deny the fath@f'Khojaly tragedy”; they simply made
assumptions as to what could possibly have causé&yen though these assumptions might
have been made in the absence of sufficient fattasik, they should have been regarded as
recourse to a degree of exaggeration allowed bjréleelom of expression.

73. The applicant stressed that, while he had lbfeend to have provided a distorted
historical account of the Khojaly events, there wasprovision in Azerbaijani law defining
any type of liability for having suspicions abotetKhojaly massacre or even denying it.
Therefore, he could not be held liable on that antolnstead, it had been found that his
statements had allegedly defamed the six plaintiffgis criminal case, even though neither
“The Karabakh Diary” nor the Internet forum possngad specifically mentioned any of
those persons by name or otherwise.

74. The applicant argued that it was inappropiaaie unethical to draw analogies between
the present case ardll. v. Germany(cited above). He contended that, since the Kiiojal
events had not yet received a conclusive legalsassent, it was incorrect to equate them to
the Holocaust. There was a difference between te Stalicy on deliberate murders of
prisoners in death camps and the loss of civiliahs had fallen victim to military operations
during a single battle. In the latter case, it dobé argued that the Azerbaijani authorities
shared a part of the responsibility for casuakieeng civilians, as they had not been able to
prevent the massacre by the Armenian troops. Thicapt stressed that, in “The Karabakh
Diary”, he had been far from denying the fact oé tmassacre and had not attempted to
exonerate those responsible. He had simply attehipteonvey to the Azerbaijani readers the
views of the Armenian population of Nagorno-Kardbak this subject. The article itself was
motivated by good will and constituted an attemptthewing the relations between the
conflicting parties.

75. Lastly, the applicant submitted that his cniaticonvictions should be viewed in the
context of the Government's “aggressive policy” e&ihat suppressing the freedom of speech.
He noted that the situation in respect of the foaedf expression had seriously deteriorated
in recent years and that an increasing numberwhgists were being attacked, arrested or
convicted. This had been reflected in a number eforts by various international
organisations. These persecutions had resulteslfigensorship among a number of critics of
the Government. The applicant further claimed thathis case, by convicting him, the
authorities had been primarily driven by the desoesuppress his journalistic activity in
general, as his writings constantly criticised thevernment's policies and exposed public
officials' involvement in corruption and violatioms civil and political rights. His ongoing
journalistic investigation into the case of E. Hysav (a journalist assassinated in 2005) had
implicated certain high-ranking State officials,daas a result, prior to the events of the
present case, he had received threats of arrestosawittion.



(b) The Court's preliminary remarks

76. The discussion in the present judgment ofayglicant's statements on the Khojaly
events is intended solely for the purposes of tkegnt case, and is made in the context of the
Court's review of restrictions on debates of gdnerterest, in so far as relevant for
determining whether the national courts of the oeslent State overstepped their margin of
appreciation in interfering with the applicant'sddom of expression. This judgment is not to
be understood as containing any factual or legeésmsnent of the Khojaly events or any
arbitration of historical claims relating to thoseents.

77. Furthermore, the Court observes that, in cotore with his statements in “The
Karabakh Diary” and the related statements madeeirinternet forum postings, the applicant
was held liable in the civil proceedings and walssgguently convicted on the basis of the
same statements in the criminal proceedings. Thet@otes, however, that the applicant did
not specifically complain under Article 10 aboue tbivil action against him. Therefore, the
Court will examine solely the compatibility with #igle 10 of the applicant's criminal
conviction; however, for the purposes of such exatnon, it will, where necessary, have
regard to the entirety of the factual circumstans@sounding the alleged interference with
the applicant's rights.

(c) The Court's assessment

78. The Court considers, and it was not disputethb Government, that the applicant's
conviction by the national courts amounted to areliference” with his right to freedom of
expression. Such interference will infringe the @amtion if it does not satisfy the
requirements of paragraph 2 of Article 10. It sldothlerefore be determined whether it was
“prescribed by law”, whether it pursued one or mofehe legitimate aims set out in that
paragraph and whether it was “necessary in a datiogociety” in order to achieve those
aims.

79. The applicant's conviction was indisputablgdzhon Articles 147.1 and 147.2 of the
Criminal Code and was designed to protect “the temn or rights of others”, namely the
group of soldiers and civilian survivors of the Kdlg events who had lodged the criminal
complaint against the applicant. Accordingly, theu@ accepts that the interference was
“prescribed by law” and had a legitimate aim ur@lgicle 10 § 2 of the Convention.

80. Consequently, th@ourt's remaining task is to determine whetherrkerference was
“necessary in a democratic society”.

81. At the outset, the Court notes that it canmctept the Government's reliance on
Article 17 of the Convention or their argument thia present case is somehow similar to
D.I. v. Germany(cited above). The situation in the present cas®ighe same as situations
where the protection of Article 10 is removed bgtue of Article 17 owing to the negation or
revision of clearly established historical factslsas the Holocaust (semutatis mutandis
Lehideux and Isorni v. Frangc@3 September 1998, § Heports of Judgments and Decisions
1998-VII). In the present case, the specific isstissussed in “The Karabakh Diary” were
the subject of an ongoing debate (see paragragiel®w). As the Court will discuss further
below, it does not appear that the applicant attechip deny the fact that the mass killings of
the Khojaly civilians had taken place or that h@ressed contempt for the victims of these
events. Rather, the applicant was supporting onthefconflicting opinions in the debate
concerning the existence of an escape corridothirefugees and, based on that, expressing
the view that some Azerbaijani fighters might hale borne a share of the responsibility for
the massacre. By doing so, however, he did not seekonerate those who were commonly
accepted to be the culprits of this massacre, tggateé their respective responsibility or to
otherwise approve of their actions. The Court abers that the statements that gave rise to
the applicant's conviction did not amount to antvég infringing the essence of the values



underlying the Convention or calculated to destmyyrestrict the rights and freedoms
guaranteed by it. It follows that, in the presease; the applicant's freedom of expression
cannot be removed from the protection of Article b9 virtue of Article 17 of the
Convention.

82. The Court reiterates that, as a matter of rgén®inciple, the “necessity” for any
restriction on freedom of expression must be carimgly established. Admittedly, it is in the
first place for the national authorities to assebgther there is a “pressing social need” for
the restriction and, in making their assessmeati; #njoy a certain margin of appreciation. In
cases, such as the present one, concerning thg pnesnational margin of appreciation is
circumscribed by the interest of the democraticetgdan ensuring and maintaining a free
press. Similarly, that interest will weigh heavily the balance in determining, as must be
done under paragraph 2 of Article 10, whether tostriction was proportionate to the
legitimate aim pursued (sé@essoz and Roire v. Frand&C], no. 29183/95, § 45, ECHR
1999-1).

83. The Court's task in exercising its supervidonction is not to take the place of the
competent domestic courts but rather to review uAdicle 10 the decisions they have taken
pursuant to their power of appreciation. This doesmean that the supervision is limited to
ascertaining whether the respondent State exerdisetliscretion reasonably, carefully or in
good faith; what the Court has to do is to lookhat interference complained of in the light of
the case as a whole, including the content of tmnsents held against the applicant and the
context in which he or she made them ($&empind and Mazre v. Romania/GC],
no. 33348/96, § 89, ECHR 2004-XI).

84. In particular, the Court must determine whethe reasons adduced by the national
authorities to justify the interference were “redav and sufficient” and whether the measure
taken was “proportionate to the legitimate aimsspad”. In doing so, the Court has to satisfy
itself that the national authorities, basing thelrese on an acceptable assessment of the
relevant facts, applied standards which were irnfaromty with the principles embodied in
Article 10 (see, among many other authorit@sauvy and Others v. Franceo. 64915/01, §
70, ECHR 2004-V1).

85. In the present case, the statements held sighie applicant concerned the Khojaly
massacre which took place in the course of theinvlagorno-Karabakh. More specifically,
he was found to have baselessly accused Azerbdiggmers of kiling some of the Khojaly
victims and mutilating their corpses and, by dasog to have damaged the reputation of the
specific individuals who had lodged a criminal cdanmt against him.

86. Owing to the fact that the Nagorno-Karabaki was a fairly recent historical event
which resulted in significant loss of human lifedagreated considerable tension in the region
and that, despite the ceasefire, the conflict ils @tgoing, the Court is aware of the very
sensitive nature of the issues discussed in théicapps article. The Court is aware that,
especially, the memory of the Khojaly victims ieaBhed in Azerbaijani society and that the
loss of hundreds of innocent civilian lives durittge Khojaly events is a source of deep
national grief and is generally considered withmattsociety to be one of the most tragic
moments in the history of the nation. In such amestances, it is understandable that the
statements made by the applicant may have beendeoad shocking or disturbing by the
public. However, the Court reiterates that, subjegiaragraph 2 of Article 10, the freedom of
expression is applicable not only to “informatico” “ideas” that are favourably received or
regarded as inoffensive or as a matter of indiffeeg but also to those that offend, shock or
disturb the State or any sector of the populat8uch are the demands of pluralism, tolerance
and broadmindedness without which there is no “deati@ society” (se¢dandyside v. the
United Kingdom7 December 1976, § 49, Series A no. 24).



87. Moreover, the Court notes that it is an iraégart of freedom of expression to seek
historical truth. At the same time, it is not theutt's role to arbitrate the underlying historical
issues which are part of a continuing debate betvestorians that shapes opinion as to the
events which took place and their interpretatiae Shauvy and Otherscited above, 8§ 69).
The Court accordingly considers that it is nottédsk to settle the differences in opinions
about the historical facts relating to the Khojalents. Therefore, without aiming to draw
any definitive conclusions in that respect, the €aeull limit itself to making the following
observations, for the purposes of its analysishen resent case. It appears that the reports
available from independent sources indicate théteatime of the capture of Khojaly on the
night of 25 to 26 February 1992 hundreds of ciagiaof Azerbaijani ethnic origin were
reportedly killed, wounded or taken hostage, dutiver attempt to flee the captured town, by
Armenian fighters attacking the town, who were régaly assisted by the 366th Motorised
Rifle Regiment (see paragraphs 60-62 above). Honepart from this aspect, there appears
to be a lack of either clarity or unanimity in resp of certain other aspects and details
relating to the Khojaly events. For example, theme conflicting views as to whether a safe
escape corridor was provided to the civilians figeheir town (see, for example, the extracts
from the Memorial report in paragraph 62 abovekelaise, there exist various opinions
about the role and responsibility of the Azerbaijanthorities and military forces in these
events, with some reports suggesting they coule ltlone more to protect the civilians or
that their actions could have somehow contributethé gravity of the situation. Questions
have arisen whether the proper defence of the tuachbeen organised and, if not, whether
this was the result of a domestic political stregigi Azerbaijan. Having regard to the above,
the Court considers that various matters relatebded<hojaly events still appear to be open to
ongoing debate among historians, and as such shewdnatter of general interest in modern
Azerbaijani society. In this connection, the Coal$o reiterates that it is essential in a
democratic society that a debate on the causest®béparticular gravity which may amount
to war crimes or crimes against humanity shoulcable to take place freely (semutatis
mutandis Lehideux and Isornicited above, 8§88 54-55).

88. Another factor of particular importance foetourt's determination of the present
case is the vital role of “public watchdog” whidmetpress performs in a democratic society
(seeGoodwin v. the United Kingdgn27 March 1996, § 3%Reports1996-Il). Although it
must not overstep certain bounds, in particulaespect of the reputation and rights of others,
its duty is nevertheless to impart — in a mannensitent with its obligations and
responsibilities — information and ideas on pdditicssues and on other matters of general
interest (see, among many other authoriti#s,Haes and Gijsels v. Belgiurgd4 February
1997, 8§ 37Reports1997-I, andColombani and Others v. Franceo. 51279/99, § 55, ECHR
2002-V).

89. The Court will first assess the statementsariayl the applicant in “The Karabakh
Diary”, and thereafter proceed to assess the letdonum postings attributed to the applicant.
As to “The Karabakh Diary”, it is necessary toffineve regard to the general context and aim
of this newspaper article. Having examined theckitithe Court considers that it was written
in a generally descriptive style and had the aiminéérming Azerbaijani readers of the
realities of day-to-day life in the area in questidhis, in itself, constituted a matter of
general interest, as there was not much informatifdhis type available to average members
of the public in the circumstances of the ongoiogflict and the public were entitled to
receive information about what was happening inténetories over which their country had
lost control in the aftermath of the war. It alggpaars that the author attempted to convey, in
a seemingly unbiased manner, various ideas andswéwoth sides of the conflict. It was in
this context that the statements which were ultydteld against the applicant were made.



90. Having regard to the passages containingtéttersents held against the applicant (see
paragraph 12 above), it is generally not very etsydifferentiate the reported speech
attributable to other persons from the remarksctlyeconstituting the author's own point of
view. Specifically, the applicant stated that tbecés attacking Khojaly had left a corridor for
the civilians to escape. He further noted that,levtiiey had been using this corridor for this
purpose, some of them had been led by Azerbai@diess in another direction where other
Armenian units were located. He also stated thard¢mainder of the escaping refugees were
hit by artillery fire from the Azerbaijani side. #ppears that these were not the applicant's
own views, but that he was reporting what he haatch&om other persons (some unnamed
Khojaly refugees whom he had allegedly met earhed a representative of the Nagorno-
Karabakh Armenians). While he reported the statésnehthese interviewees, it does not
necessarily mean that he did so with the aim ofipgpthe truth of what was asserted in those
statements; rather, he merely conveyed other pgremmions. However, it can be argued
that, as the topic progressed, the author begaglimgnhis own opinions with those of his
sources, as is evidenced by phrases like “I canfally convinced, that...”. Here, he accepted
that a corridor indeed existed and introduced aehswggestion that “it appears that the NFA
battalions strived not for the liberation of the dfddy civilians but for more bloodshed on
their way to overthrow A. Mutalibov”. However, th&gatement, whether taken alone or in
conjunction with the earlier statements, left musbm for speculation as to what specifically
the “NFA battalions” had done to contribute to “radsloodshed”, and did not contain any
specific allegations as to any acts they had ahoi to this end.

91. It must be noted in this context that it mapear that the narration in the impugned
portion of the article was rather erratic, as ailtesf which many statements appear to be
elusive, incomplete or even lacking a logical camio& with one another. It is at times
difficult to follow the author's train of thoughtnd what specifically he meant to say,
especially for a reader who is not very familiathwthe various intricacies of the topic under
discussion. For example, after the statement tlaat pf the refugees were led by the
Azerbaijani soldiers in the direction of Nakhicheika the narration immediately jumps to
discussing the other group of refugees, so it am¢sclearly transpire what happened to the
first group next. It might have been implied thhgving been led in another direction
(whether deliberately or not), the refugees hachhe®ble to escape through the designated
corridor, but came under enemy fire after they Apdroached unrelated enemy units which
were located near Nakhichevanik, while the oth@ugrwalked into friendly fire (whether
deliberate or not). But none of the above was ungnaloisly stated, and other interpretations
are also possible. As demonstrated by this exantipée statements made and conclusions
reached in the article were rather scant, vagueeary worded and open-ended. The Court
notes that “The Karabakh Diary” did not constitiepiece of investigative journalism
focusing specifically on the Khojaly events andsidars that the applicant's statements about
these events were made rather in passing, patallgle main theme of the article. In this
context, based on quite limited information sourt¢he applicant advanced rather unclearly
worded ideas to the effect that certain Azerbaijamis had been partly responsible for the
plight of the Khojaly victims.

92. Accordingly, although the article containeanagks that some of the Azerbaijani
military units (referred to as “NFA battalions”) diato a certain degree, shared responsibility
with the perpetrators of the mass killings, it dot contain any statements directly accusing
the Azerbaijani military or specific individuals ebmmitting the massacre and deliberately
killing their own civilians, as such. As the rolenda responsibility of the Azerbaijani
authorities in either failing to prevent or contrilng to the Khojaly events is the subject of
ongoing debate (see paragraph 87 above), the applas a journalist had a right under
Article 10 to impart ideas concerning this matfEine Court notes, in this connection, that



journalistic freedom also covers possible recoursea degree of exaggeration, or even
provocation (see, among other authorities, BladetriBgand Stensaas v. Norw§$C], no.
21980/93, § 59, ECHR 1999-1ll). Even assuming tlivatyiew of the possible scarcity or
guestionable nature of the applicant's informatsonirces, his remarks in “The Karabakh
Diary” concerning the responsibility of some of tAeerbaijani defenders of Khojaly might
have been exaggerated, they nevertheless fellshelt of directly and specifically accusing
them of committing any war crimes.

93. As to the remarks made in postings on therietdorum of the AzeriTriColor website
which were attributed to the applicant, the Cowtes that the applicant denied making them.
Nevertheless, having regard to the entirety ofetidence examined by the domestic courts in
order to determine the applicant's authorship es¢hpostings, the Court notes that it appears
to be quite convincing. In such circumstances, @wart will accept that the applicant's
authorship of these statements had been provedbegasonable doubt.

94. The following specific statements were made¢hm forum postings: “... part of the
Khojaly inhabitants had been fired upon by our oftroops]... Whether it was done
intentionally or not is to be determined by invgators ... [They were killed] not by [some]
mysterious [shooters], but by provocateurs fromNIR& battalions ... [The corpses] had been
mutilated by our own ...”. The Court considers ttese assertions were very specific in that
they accused unidentified “provocateurs” from “Nmbattalions” of shooting at their own
civilians and mutilating their bodies. The Courtesthat the author has not supported these
statements with any evidence and has not reliedrmgnspecific sources. These statements
contained assertions which were different from ¢howde in “The Karabakh Diary”, in that
they accused some Azerbaijani fighters of killirmgng of the victims (although perhaps not
intentionally), and of deliberately mutilating therpses of victims. As such, they were not of
the same nature as mere hypothesising, as in “Tambakh Diary”, about Azerbaijani
soldiers' possible responsibility for failure toepent large-scale bloodshed, based on the
sourced information that an escape corridor hadtedi and that the refugees had been
prevented from using it. In respect of these Irdgefiorum postings, the applicant has not
claimed that either the Khojaly refugees or the @mman officials interviewed by him, who
were his primary sources in “The Karabakh Diarygdhever specifically accused the
Azerbaijani military of mutilating the corpses dietr own civilians. In such circumstances, it
could be argued that the statements made in thengttforum postings could not be taken as
an example of the “degree of exaggeration” or “piation” permissible in the exercise of
journalistic freedom.

95. In this regard, the Court reiterates thatekercise of freedom of expression carries
with it duties and responsibilities, and the saBrduafforded by Article 10 to journalists is
subject to the condition that they are acting imdydaith in order to provide accurate and
reliable information in accordance with the etlo€égournalism (see, among other authorities,
Radio France and Others v. Franaeo. 53984/00, § 37, ECHR 2004-II, a@dlombani and
Others cited above, § 65). In the present case, it i<lear whether the applicant intended to
post these statements in his capacity as a joatr@oviding information to the public, or
whether he simply expressed his personal opinisrsnaordinary citizen in the course of an
Internet debate. Nevertheless, it is clear that,pbgting under the username “Eynulla
Fatullayev’, the applicant, being a popular journalist, diok inide his identity and that he
publicly disseminated his statements by postingntioe a freely accessible popular Internet
forum, a medium which in modern times has no lesggoful an effect than the print media.
The disseminated statements did not constituteealdlgments, but were of a specific factual
nature. While the truth of value judgments is nodéceptible to proof, the existence of facts
can be demonstrated (s&e Haes and Gijselscited above, § 42). Moreover, directly
accusing specific individuals of a specific formmisconduct entails an obligation to provide



a sufficient factual basis for such an assertioge,(sutatis mutandis Mahmudov and
Agazades. Azerbaijanno. 35877/04, 8 45, 18 December 2008).

96. However, the Court considers that, in theucirstances of the present case, it is not
required to reach any definitive conclusions aswioether the above statements were
supported by a sufficient factual basis or whethely were objectively true or false, for the
following reasons. The Court stresses that thei@gogl was not convicted merely for having
disseminated the above statements. Indeed, he otakeld liable for the act ofper se
disseminating allegedly revisionist statements eamag historical events. Rather, the
interference complained of in the present case toekorm of a criminal conviction based on
a finding that the statements disseminated by phiGant defamed specific individuals.
Therefore, having accepted that the statementeiinternet forum postings were attributable
to the applicant and that they were false or ufiegk;i it is necessary to determine whether the
domestic courts provided sufficient and relevargsoms for finding that those statements
damaged the reputation of those specific indivisual

97. The individuals in question were four Khojagfugees and two former soldiers who
participated in the criminal proceedings in theamafy of private prosecutors. They claimed
that the statements made by the applicant werelestans and tarnished their honour and
dignity. Moreover, the two former soldiers claimétht, by stating that the Azerbaijani
soldiers had killed civilians and mutilated thearjgses, the applicant had directly and falsely
accused them personally of having committed gravess.

98. As to the alleged defamation of the Khojalfugees, the Court considers that there
was nothing in “The Karabakh Diary” or the Interrfetum postings to suggest that the
applicant aimed to deny the fact of the mass kjllif the civilians or exculpate any suspected
actual perpetrators, be they Armenian fighterssgemel of the 366th Regiment or any other
individuals or military units. None of the impugnetiatements could be interpreted as
doubting the gravity of the suffering inflicted dhe Khojaly victims. While the author
blamed the “NFA battalions” of having shot at soafghe refugees and mutilated victims'
bodies, it cannot be said that this assertion vadsutated to humiliate or debase the victims
of the Khojaly events or to somehow imply that thisite was less unfortunate. On the
contrary, the applicant expressed feelings of gaiefl deep sorrow for the plight of the
victims and the survivors of what he referred tahas “Khojaly tragedy”. For these reasons,
the Court cannot agree with the domestic courtgliig that the article contained any
statements undermining the dignity of the Khojallstims and survivors in general and, more
specifically, the four private prosecutors who wighejaly refugees.

99. As to the alleged false accusation that theanmeing two private prosecutors had
committed grave crimes, the Court notes that thgligt did indeed make accusatory
statements in respect of unidentified “provocatetn@am “NFA battalions”. Even assuming
that these assertions lacked a sufficient factaaldh) the Court notes, firstly, that it is clear
that these statements did not appear to implidageentire Azerbaijani army or all of the
Azerbaijani military units who fought in the regiauring the war or even all of those who
participated in the defence of Khojaly during thattle of 25 to 26 February 1992. The
statements appeared to concern only a part ofava's defenders, referred to as “NFA
battalions”. Secondly, the Court notes that thes¢esients did not accuse any specific
individuals by identifying them by name or othergui$n particular, neither of the two private
prosecutors who claimed to have fought in the Klyojaattle was named or otherwise
identified either in “The Karabakh Diary” or in theternet forum postings. No reasoning was
advanced by the plaintiffs or by the domestic c®twtshow that these two individuals could
be somehow identified as, or considered otherweg@esentative of, the “provocateurs”
implicated in the applicant's statements. In sustumstances, the Court considers that it has



not been convincingly established that the apptisastatements directly accused the two
plaintiffs of having personally committed gravences.

100. Having regard to the above, the Court comsithat, although “The Karabakh Diary”
might have contained certain exaggerated or prdiv@cassertions, the author did not cross
the limits of journalistic freedom in performingshduty to impart information on matters of
general interest. On the other hand, while ceréasertions in the Internet forum postings
attributed to the applicant might have arguablykéak sufficient factual basis, it was not
convincingly shown that they were defamatory irpexs of the specific individuals acting as
private prosecutors in the applicant's case. Irh sticumstances, the Court finds that the
reasons given by the domestic courts in supporthef applicant's conviction cannot be
regarded as relevant and sufficient and that, tbexe his conviction on charges of
defamation did not meet a “pressing social need”.

101. Moreover, in any event, even assuming thatinterference met a “pressing social
need”, the Court considers that the requiremenproportionality was not satisfied in the
present case.

102. The Court reiterates that the nature andrisg\@ the penalties imposed are factors
to be taken into account when assessing the propality of an interference with the
freedom of expression guaranteed by Article 10,(smeexampleCeylan v. TurkeyGC],
no. 23556/94, 8§ 37, ECHR 1999-I8katka v. Polandho. 43425/98, 8§88 41-42, 27 May 2003;
and Pedersen and Baadsgaard v. DenmpBK], no. 49017/99, § 93, ECHR 2004-XI). The
Court must also exercise the utmost caution whegenteasures taken or sanctions imposed
by the national authorities are such as to disstiael@ress from taking part in the discussion
of matters of legitimate public concern (s€emping and Mazre, cited above, § 111).
Although the Contracting States are permitted,vaneobliged, by their positive obligations
under Article 8 of the Convention to regulate tixereise of freedom of expression so as to
ensure adequate protection by law of individuadgutations (sedfeifer v. Austria no.
12556/03, § 35, ECHR 2007-XIl), they must not doirs@ manner that unduly deters the
media from fulfilling their role of informing theyblic on matters of general public interest.
Investigative journalists are liable to be inhildifeom reporting on matters of general interest
if they run the risk, as one of the standard sanstimposable for unjustified attacks on the
reputation of private individuals, of being sentmhcdo imprisonment. A fear of such a
sanction inevitably has a chilling effect on theerxse of journalistic freedom of expression
(seeMahmudov and Agazagdeited above, § 49).

103. In the instant case, the applicant was seaterio two years and six months'
imprisonment. This sanction was undoubtedly venyese especially considering that the
applicant had already been sued for the exact statements in the civil proceedings and, as
a consequence, had paid a substantial amount iagisnThe Court reiterates that, although
sentencing is in principle a matter for the natlawurts, the imposition of a prison sentence
for a press offence will be compatible with jours' freedom of expression as guaranteed
by Article 10 of the Convention only in exceptiongfcumstances, notably where other
fundamental rights have been seriously impairedfaisexample, in cases of hate speech or
incitement to violence (ibid., 8 50; see alSompind and Mazre, cited above, 8§ 115). The
Court considers that the circumstances of the mhstase disclose no justification for the
imposition of a prison sentence on the applicant.

104. In view of the above, the Court finds that timterference with the applicant's
exercise of his right to freedom of expression céanbe considered “necessary in a
democratic society”.

105. There has accordingly been a violation ofchat10 of the Convention in respect of
the applicant's first criminal conviction.



2. Second criminal conviction

(&) The parties' submissions

106. The Government submitted that the applicarisviction in the second set of
criminal proceedings had also been prescribed Wwyalad justified by “the interests of public
safety”.

107. The Government agreed with the domestic soassessment of the statements made
by the applicant in “The Aliyevs Go to War”. Theptad that this article, which concerned
possible attacks on various facilities in Azerbajjhad appeared at a time of rising tension
between Iran and a number of other members ofrieenational community, which had led
to widespread reports about possible military op@ma against Iran, Azerbaijan's
geographical neighbour. In that context, the applichad published a number of unverified
and inaccurate statements of fact. He had failembitoply with the duties and responsibilities
which went hand in hand with journalistic freedondéad failed to act in good faith and in
compliance with the ethics of journalism in ordeptovide accurate and reliable information.
The information published by the applicant had bebtained from various, sometimes
unidentified, sources which the applicant had resified by independent research.

108. For the above reasons, the Government coeatlticht the domestic courts' decisions
had been based on striking a balance between tigrests of public safety and the applicant's
right protected by Article 10.

109. The applicant observed that the Governmsubsissions concerning this part of the
complaint were “superficial and perfunctory”, irethght of the seriousness of the offences of
which he had been convicted as a result of menghighing an analytical article.

110. The applicant submitted that, indeed, atithe when the article had been published
there had been tension in the region as a resuhieofleterioration in US-Iranian relations.
The worsening relations between Iran and the UStlamgbrobability of a war between these
States were not the product of the applicant's inaign; they could be deduced from
numerous statements by high-ranking US and Iraofficials and politicians, including the
Presidents of those States. In their interviewbatime, Iranian officials had unambiguously
stated that, in the event of a US attack on Irarious facilities in Azerbaijan would be
subject to an Iranian counter-attack.

111. “The Aliyevs Go to War” was analytical in ne¢ and derived information from
many other articles concerning this matter, pulelisin various media outlets. The applicant
noted that the subject matter of the article waarty a matter of public concern. The fact that
Azerbaijan was an active member of the US-led “gertior” coalition and had already sent
peacekeeping forces to Iraq and Afghanistan retefbrthe probability of Azerbaijan's
involvement in the US-Iranian war, if it were tokéaplace. The applicant noted that
“hundreds of similar articles”, reflecting opinioasd conclusions concerning the possibility
of an attack on Azerbaijan, had been published befbre and after the publication of his
article. In support of this, the applicant subniitteeveral articles published by local and
foreign print media and on Internet news sites @& and 2007 (includingerkalg Nash
Vek Russian Newswegkloscow NewsndKavkazskiy Uzl All of these articles discussed
Azerbaijan's geopolitical role in the context of &nian relations and, on the basis of
several remarks by Iranian officials, speculateat,tm the event of a US-Iranian war, it was
likely that Azerbaijan would also be involved amatt Iran could even attack certain strategic
facilities in Azerbaijani territory, such as petom and gas pipelines and airports.

112. Moreover, the applicant noted that his atibhd merely criticised the political
decisions of the Government, including the authesitpersonnel policies in the southern
region of the country, and had suggested that pppiating officials from outside the region
to governing posts, the central authorities werlenating the region's local population,



consisting largely of the Talysh minority. The eli touched upon the difficult social and

economic situation in this region which, coupledhmpotential separatist tendencies, were
relevant considerations in the context of a possidr with neighbouring Iran. The applicant

maintained that the publication of this article Haakn the result of his obligation to provide
the newspaper's readers with comprehensive infmmabout the events taking place in the
country and in the region.

113. The applicant noted that he had been comviateler Articles 214.1 and 283 of the
Criminal Code, despite the fact that he had coneshitione of the acts proscribed by those
provisions. He had neither been involved in anyotest activities, nor had he incited ethnic
hostility. He had not aimed to create fear amorey gbpulation or exert pressure on State
authorities by committing or threatening to comtaitorist acts. He had merely published an
analysis of possible future events, based on tfeenration he had obtained from numerous
other sources. The applicant also noted that thegels of tax evasion against him had been
fabricated and that this should also be regardednrasnterference with his freedom of
expression.

114. The applicant reiterated that the actualedgihg reason for his conviction was his
journalistic activity in general, as he was a hacshic of the Government's policies,
corruption and violations of citizens' civil andliioal rights.

(b) The Court's assessment

115. The applicant's conviction for publication tie second article indisputably
amounted to an interference with the exercise ®fight to freedom of expression. The Court
accepts that this interference was prescribed ty ia particular, by Articles 214.1 and
283.2.2 of the Criminal Code. For the purposeseffollowing analysis, the Court will also
accept the Government's submission that the imerée pursued the legitimate aim of
maintaining public safety. Accordingly, it remaittsbe determined whether the interference
was “necessary in a democratic society”.

116. In this connection, the Court reiterates gle@eral principles on the necessity of
restrictions on the freedom of expression and W dask in exercising its supervisory
function under Article 10 8§ 2 of the Conventiongg®mragraphs 82-84 above), as well as the
general principles concerning the role of the piess democratic society (see paragraph 88
above). Specifically, the Court again stressesttiee is little scope under Article 10 § 2 for
restrictions on political speech or on debate oestjans of public interest. The Court also
reiterates that the limits of permissible criticisme wider with regard to the government than
in relation to a private citizen or even a polaiti In a democratic system the actions or
omissions of the government must be subject tackb®e scrutiny not only of the legislative
and judicial authorities but also of public opinidioreover, the dominant position which the
government occupies makes it necessary for it $play restraint in resorting to criminal
proceedings when replying even to the unjustifidgdc&ks and criticisms of its adversaries,
particularly where other means are available (geal v. Turkey9 June 1998, § 5&Keports
1998-1V). Furthermore, where a publication cannetchtegorised as inciting to violence or
instigating ethnic hatred, Contracting States camastrict, with reference to maintaining
public order and safety, the right of the publib®informed of matters of general interest, by
bringing the weight of the criminal law to bear tre media (se&irek and Ozdemir v.
Turkey[GC], nos. 23927/94 and 24277/94, § 63, 8 July91@hdErdogdu v. Turkey no.
25723/94, 8 71, ECHR 2000-VI).

117. The Court notes that “The Aliyevs Go to Wiaids an analytical article focusing on
Azerbaijan's specific role in the greater pictufetlte dynamics of international politics
relating to US-Iranian relations, which were relgvat the time of the publication of the
article. As such, the publication was part of aitmal debate on a matter of general and



public concern. The Court notes in this connectluat it has been its constant approach to
require very strong reasons for justifying restoics on political speech, since broad
restrictions imposed in individual cases would wratedly affect respect for the freedom of
expression in general in the State concerned Fsteek v. Slovakiano. 29032/95, § 83,
ECHR 2001-VIIl, andKarman v. Russiano. 29372/02, § 36, 14 December 2006).

118. The Court observes, more specifically, that applicant criticised the foreign and
domestic political moves made by the Azerbaijanv&oment, noting that the country's
continued close alliance with the US was likelyléad to Azerbaijan’'s involvement in a
possible US-Iranian war, which at the time of tlublation in question appeared to be a hot
topic of the day and was seriously discussed bjowaranalysts as a probable scenario in
which a confrontation between the US and Iran cal@gelop. The author further proposed a
hypothetical scenario of such a war, according hickv Iran would respond by bombing a
number of facilities on the territory of Azerbaijamhich was allegedly considered by Iran to
be one of the allies of the US in the region. Thei€notes that, indeed, the applicant was not
the only one to comment on the probability of teeenario, as a number of other media
sources had also suggested during that periodithtite event of a war, Azerbaijan was also
likely to be involved and, referring to specifia@ments by Iranian officials, speculated
about possible specific targets for Iranian attaockduding the Baku-Thilisi-Ceyhan pipeline
and various government facilities.

119. Arguably, the list of such “targets” providby the applicant was longer and more
detailed. However, in the Court's view, even assgnthat the applicant's sources concerning
the alleged existence of such a “target list” had Imeen fully verified, the fact that the
applicant published this list, in itself, neitharcieased nor decreased the chances of a
hypothetical Iranian attack. Moreover, it has neveen claimed by the domestic authorities
that, by publishing this list, the applicant rewghhny State secrets or undermined any efforts
of the national military defence authorities. Iretbontext of the article as a whole, the
inclusion of this “target list” could be construgnply as an attempt to convey to the readers
a more dramatic picture of the specific consequentehe country's possible involvement in
a possible future war.

120. In this connection, the Court cannot accépt Government's argument that the
applicant failed to support his “statements of Taath references to reliable sources. Firstly,
as mentioned above, similar statements had beere nmachumerous other publications.
Secondly, the applicant's article contained theliegpt's opinions about hypothetical
scenarios of possible future events and, as shoketopinions were not susceptible of proof.
Any opinions about future events involve, by theature, a high degree of speculation.
Whether the scenarios proposed by the applicaneé \Weely or unlikely to happen was a
matter of public debate, and any reasonable reedeid be expected to understand the
hypothetical nature of the applicant's remarks alioe possible course of events in a future
war.

121. The Court observes that the scope of thefémémce in the present case appeared to
extend to the publication in its entirety. In pautar, the domestic courts founder alia that,
by criticising Azerbaijan's support for the “antahian” UN resolution and writing about the
possibility of Iran bombing certain targets in Azaijan, the applicant had committed the
offence of threat of terrorism under Article 214fithe Criminal Code. The Court notes that
it is not for it to rule on the constituent elememf the offences under domestic law of
terrorism and threat of terrorism, by reviewing wiee the corpus delictiof “threat of
terrorism” actually arose from the applicant's @asi. It is in the first place for the national
authorities, notably the courts, to interpret apgla domestic law (see, among many other
authorities,Lehideux and Isornicited above, § 50). The Court's task is merelyeiaew
under Article 10 the decisions they delivered pargito their power of appreciation. In so



doing, it must satisfy itself that the nationallaarities based their decisions on an acceptable
assessment of the relevant facts (see paragraph®4; see alsocal, cited above, § 48).

122. Having regard to the domestic courts' asseissof the facts, the Court notes that,
based on a few (seemingly random) persons' tesigsothey found that the applicant's
statements were aimed at “frightening the poputétiand had created panic among the
public. In this regard, the Court reiterates thatfreedom of expression is applicable not only
to “information” or “ideas” that are favourably egged or regarded as inoffensive or as a
matter of indifference, but also to those that mdfeshock or disturb the State or any sector of
the population (see paragraph 86 above). It wagpipicant's task, as a journalist, to impart
information and ideas on the relevant politicaluess and express opinions about possible
future consequences of specific decisions takethé&ysovernment. The Court considers that,
in doing so, he did not overstep any bounds sérhgle 10 § 2 of the Convention.

123. Furthermore, the Court notes that the domesturts characterised the applicant's
statements as threatening the Government with wi#tn of public property and with acts
endangering human life, with the aim of exertinfiju@nce on the Government to refrain from
taking political decisions required by nationaleirgsts. However, having regard to the
circumstances of the case, the Court cannot budlwdea that the domestic courts' finding that
the applicant threatened the State with terroitt was nothing but arbitrary. The applicant,
as a journalist and a private individual, clearlgsanot in a position to influence any of the
hypothetical events discussed in the article anddcnot exercise any degree of control over
any possible decisions by the lIranian authoritiesattack any facilities in Azerbaijani
territory. Neither did the applicant voice any apyal of any such possible attacks, or argue in
favour of them. As noted above, the Court consitieas the article had the aim of informing
the public of possible consequences (however likelynlikely they might seem) of the
Government's foreign policy and, more specificadlgiticising the latter for making certain
decisions, such as supporting the “anti-Iranian” Bécurity Council Resolution. However,
there is nothing in the article to suggest that #pplicant's statements were aimed at
threatening or “exerting influence” on the Govermiley any illegal means. In fact, the only
means by which the applicant could be said to h@serted influence” on the State
authorities in the present case was by exercisiagreedom of expression, in compliance
with the bounds set by Article 10, and voicing tisagreement with the authorities' political
decisions, as part of a public debate which shtakd place freely in any democratic society.

124. In view of the above, the Court finds tha ttomestic courts arbitrarily applied the
criminal provisions on terrorism in the presentecaSuch arbitrary interference with the
freedom of expression, which is one of the fundaaldreedoms serving as the foundation of
a democratic society, should not take place irate gjoverned by the rule of law.

125. Similarly, the Court is not convinced by tkeasons advanced by the domestic courts
to justify the applicant's conviction under Artid83.2.2 of the Criminal Code. It notes that,
in the context of discussing the Government's pEdien connection with relations with the
US and Iran, the applicant voiced an opinion tlmasé policies, coupled with the central
authorities' alleged mistakes in domestic admiaiigin, could result in political unrest among
the inhabitants of the country's southern regidriee author mentioned that those regions
faced a number of social and economic problemd) asainemployment and rising drug use.
He also noted that the local population had expesiscontent with the central authorities'
tendency to appoint people from outside the red¢oopfficial positions within the regional
administration.

126. In the Court's view, the above issues raisdde relevant passages of the applicant's
article could be considered a matter of legitimaiddlic concern which the applicant was
entitled to bring to the public's attention througk press. The mere fact that he discussed the
social and economic situation in regions populdtgdan ethnic minority and voiced an



opinion about possible political tension in thosgions cannot be regarded as incitement to
ethnic hostility. Although the relevant passagey inave contained certain categorical and
acerbic opinions and a certain degree of exaggerat criticising the central authorities'
alleged treatment of the Talysh minority, the Cauanisiders nevertheless that they contained
no hate speech and could not be said to encounégjeethnic violence or to disparage any
ethnic group in any way.

127. Having regard to the above, the Court fildd the domestic courts failed to provide
any relevant reasons for the applicant's convictoncharges of threat of terrorism and
incitement to ethnic hostility.

128. The Court also considers that the gravityhef interference in the present case is
exacerbated by the particular severity of the gesaimposed on the applicant. Specifically,
he was sentenced to eight years' imprisonmentenhhrge of threat of terrorism and to three
years' imprisonment on the charge of incitemergttmic hostility, which resulted, together
with previous sentences, in a merged sentencegbt gears and six months' imprisonment.
The circumstances of the case disclose no juditicdor the imposition of a prison sentence
on the applicant. The Court considers that bothafhi@icant's conviction and the particularly
severe sanction imposed were capable of producimyilang effect on the exercise of
journalistic freedom of expression in Azerbaijand agissuading the press from openly
discussing matters of public concern.

129. In sum, the Court considers that the domesiiarts overstepped the margin of
appreciation afforded to them for restrictions @bates on matters of public interest. The
applicant's conviction did not meet a “pressingaateed” and was grossly disproportionate
to any legitimate aims invoked. It follows that theerference was not “necessary in a
democratic society”.

130. In view of this finding, the Court considérsinnecessary to examine whether the
applicant's conviction for a tax offence could al® linked to the interference with his
freedom of expression.

131. There has accordingly been a violation ofchatl0 of the Convention in respect of
the applicant's second criminal conviction.

Il. ALLEGED VIOLATIONS OF ARTICLE 6 § 1 OF THE CONENTION

132. Firstly, the applicant complained that, ia fitst set of criminal proceedings, he had
not received a fair hearing by an impartial tribyrsecause Judge 1. Ismayilov, who had
heard the criminal case, was the same judge whophadously examined the civil action
against him. Secondly, he complained that he hadeen tried by a “tribunal established by
law”, because the term of office of the Yasamaltins Court judges had expired prior to his
trial, and that, in both sets of criminal proceginthe domestic courts were not independent
from the executive. Article 6 8 1 of the Conventfmovides as follows:

“In the determination of ... any criminal chargeasngt him, everyone is entitled to a fair
... hearing ... by an independent and impartiblitral established by law.”
A. “Impartial tribunal”

1. The parties' submissions

133. The Government submitted that the fact thatdame judge had examined a civil
claim against a person and later examined a crinoase against that same person did not, in
itself, lead to the conclusion that the judge waisimdependent and impartial.



134. The applicant submitted that the judge whibdleeady examined specific allegations
against him in the context of a civil action couidt have an impartial position when
examining the same allegations in subsequent cainpiroceedings. The applicant maintained
that, in the criminal proceedings, Judge Ismayiiad routinely rejected his “lawful requests”
and had “by all possible means defended” the mosif the private prosecutors.

2. The Court's assessment

135. The Court notes that this complaint is nohifestly ill-founded within the meaning
of Article 35 § 3 of the Convention. It further eetthat it is not inadmissible on any other
grounds. It must therefore be declared admissible.

136. The Court further reiterates that the existeaf impartiality for the purposes of
Article 6 8§ 1 must be determined according to gestilve test, that is, on the basis of the
personal conviction of a particular judge in a givaase, and also according to an objective
test, that is, ascertaining whether the judge effeguarantees sufficient to exclude any
legitimate doubt in this respect (deey v. Austria24 February 1993, § 28, Series A no. 255-
A). As to the subjective test, the personal impdityi of a judge must be presumed until there
is proof to the contrary (sddauschildt v. Denmark24 May 1989, § 47, Series A no. 154).
The mere fact that the judge rejected all or mbsth® applicant's requests does not constitute
such proof. Accordingly, the objective test shdoddapplied in the present case.

137. Under the objective test, it must be deteeahiwhether, quite apart from the judge's
personal conduct, there are ascertainable factshwhiay raise doubts as to his impartiality.
In this respect even appearances may be of a rcarngiortance. What is at stake is the
confidence which the courts in a democratic soamisst inspire in the public and, above all,
in the accused. This implies that in deciding whetim a given case there is a legitimate
reason to fear that a particular judge lacks imglést, the standpoint of the accused is
important but not decisive. What is decisive is thiee this fear can be held to be objectively
justified (sedrey, cited above, § 30).

138. The Court notesyter alia, that the nature of liability under civil law igffiérent from
that under criminal law, that different standaréiprof apply in civil and criminal cases, that
a criminal conviction does not preclude a findirigiwil liability arising from the same facts
and that, conversely, the existence of civil lidpidoes not necessarily entail a finding of
guilt under criminal law in respect of the samead by the defendant. For these reasons, the
Court considers that a situation where the samgejiekamines the questions of both civil
liability and criminal liability arising from the asne facts does not necessarily affect the
judge's impatrtiality. Nevertheless, the Court nakeg whether the accused's fear of a lack of
impatrtiality can be considered to be objectivelgtified depends on the special features of
each particular case (seauschildt cited above, § 49).

139. The Court considers that, in the assessni¢hé special features of the present case,
importance should be attached to the fact thaptbeeedings in question concerned alleged
defamation of private individuals. Owing to thisesgic subject matter of the proceedings,
the present case is not necessarily comparabléher situations where both criminal and
civil liability may arise from the same facts. T@eurt further notes that the applicant's fear
of a lack of impatrtiality was based on the fact thadge Ismayilov dealt with the questions of
his civil and criminal liability not simultaneouslyput in two separate sets of proceedings,
with the civil case preceding the criminal casee Tdourt notes that both sets of proceedings
concerned exactly the same set of allegedly defaimatatements made by the applicant. Ms
Chaladze was the plaintiff in the first set of predings, while in the second set of
proceedings she was a representative of severalalheoefugees acting as private
prosecutors. She made essentially the same submngsisi both sets of proceedings. In each
set of proceedings, in order to determine whetherapplicant was liable under either the



civil or criminal law on defamation, the judge hsm satisfy himself,nter alia, that the
statements made by the applicant were “false” (@roven) and that, as such, they tarnished
the dignity of the survivors of the Khojaly evenlis.doing so, the judge was called upon to
assess essentially the same or similar evidentietgrial. It appears that, under criminal law
on defamation, the judge had to additionally esthbthe element of criminal intent by
determining whether the applicant “knowingly” disseated defamatory statements (see
paragraph 47 above). Nevertheless, the Court cerssithat, having decided the civil case
against the applicant, the judge had already gareassessment to the applicant's statements
and reached a conclusion that they constitutec fadformation tarnishing the dignity of
Khojaly survivors. In such circumstances, where dpplicant was subsequently prosecuted
under criminal law on defamation, doubts could dead as to the appearance of impartiality
of the judge who had already pronounced his opintoncerning the same allegedly
defamatory statements made by the applicant. Acugisd the Court considers that, in the
light of the special features of this particulase€athe applicant's fear of the judge's lack of
impatrtiality could be considered as objectivelytified.

140. There has accordingly been a violation oficket6 § 1 of the Convention in this
respect.

B. “Independent ... tribunal established by law”

1. The parties' submissions

141. The Government noted that Judge Ismayilov imaiked been appointed on 2
September 2000 for a five-year term. Under the loamCourts and Judges, effective at the
material time, his term had been due to expire &e@tember 2005. However, Law No. 817-
IQD of 28 December 2004, which entered into foore30 January 2005, had introduced
amendments to the Law on Courts and Judges whicbecoed,inter alia, new provisions
regulating the procedure for selection and appantnof judges and their terms of office. In
accordance with the Transitional Provisions of lthev No. 817-11QD, the terms of office of
all judges appointed before 1 January 2005 had bgtanded until the date on which new
judges were appointed to the relevant courts patsigathe new amendments to the Law on
Courts and Judges. New judges had been appointié téasamal District Court on 28 July
2007. Until that date, the old judges of the coimt|uding Judge Ismayilov, had carried out
their judicial functions in accordance with Law N&17-11QD. Therefore, the applicant's case
had been heard by a “tribunal established by law”.

142. Lastly, the Government submitted that theliegpt's allegations concerning the
domestic courts' lack of independence were unsatisted.

143. The applicant reiterated his complaints. lde ahallenged the “quality” of Law No.
817-11QD. He noted that, coupled with the enactmanthe new Law on the Judicial Legal
Council, which had given the Judicial Legal Courstibstantial powers in the process of
selecting judges, the Transitional Provisions oWldo. 817-11QD made the judges “fully
dependent on the Judicial Legal Council”, becahs& subsequent reappointment depended
on the latter.

2. The Court's assessment

144. The Court reiterates that the object of #rent“established by law” in Article 6 of
the Convention is to ensure “that the judicial migation in a democratic society does not
depend on the discretion of the executive, but th& regulated by law emanating from
Parliament” (seeGurov v. Moldova no. 36455/02, 8§ 34, 11 July 2006). The phrase
“established by law” covers not only the legal bdsr the very existence of a “tribunal” but



also the composition of the bench in each caseRssekhov v. Russiao. 63486/00, § 39,
ECHR 2003-1V).

145. The Court notes that, in the present casg,Na. 817-11QD introduced amendments
to the domestic law regulatinopter alia, the procedure of appointment and terms of office
judges. During the period of transition to thisorefied system and pending the finalisation of
new appointment procedures, the terms of officalbjudges appointed prior to 1 January
2005 were extended in accordance with the Tramsiti®rovisions of Law No. 817-11QD,
ostensibly with the purpose of ensuring the unmmged functioning of the judicial system.
Thus, the term of office of Judge Ismayilov hadrbegtended by virtue of a parliamentary
enactment before the date when it was due to expider the law effective prior to the
reform and, contrary to what the applicant claimgid, not expire until 28 July 2007, well
after the examination of the applicant's case i@ ¥Wasamal District Court had been
completed. Accordingly, in view of the fact thaetbxtension of Judge Ismayilov's term of
office had been necessitated by the transitionetw rules on the appointment and terms of
office of judges, that he had initially been appethin accordance with all the requirements
of the Law on Courts and Judges (contm@ssokhoy cited above, 8§ 43, andedotova v.
Russia no. 73225/01, 88 41-42, 13 April 2006), and tifne&t extension of his term of office
was regulated by a law emanating from Parliameontt(astGuroy, cited above, § 37), the
Court considers that the applicant was tried biriatnal established by law”.

146. In so far as the applicant claimed that ttteresion of the judges’ terms of office for
an indefinite “transitional” period compromised ithendependenceis-a-visthe executive
authorities (whose representatives formed parhefJudicial Legal Council, vested with the
task of selecting candidates for judicial office)ridg that period, the Court notes that the
applicant appeared to be suggesting that certagcutive authorities (which the applicant
failed to identify precisely) were somehow inteegsin having him convicted and, therefore,
had unduly influenced Judge Ismayilov, whose inddpace was allegedly compromised
following the enactment of Law No. 817-11QD. Howeythe Court notes that the first set of
criminal proceedings against the applicant wasitirietl not by the State, but by private
persons under the private prosecution procedureani event, the Court notes that the
material in its possession does not contain sefiicevidence in support of the applicant's
allegations of undue pressure being exerted on dimestic courts by the executive
authorities. Likewise, there is insufficient eviderof the alleged lack of independence of the
domestic courts in the second set of criminal pedoggs.

147. 1t follows that this part of the applicatie;m manifestly ill-founded and must be
rejected in accordance with Article 35 88 3 and the Convention.

I1l. ALLEGED VIOLATION OF ARTICLE 6 § 2 OF THE CONENTION

148. The applicant complained that the statemeadenby the Prosecutor General to the
press on 31 May 2007 (see paragraphs 36 and 3&gbomounted to an infringement of his
right to the presumption of innocence secured iticky6 8§ 2 of the Convention, which
provides as follows:

“Everyone charged with a criminal offence shall gresumed innocent until proved
guilty according to law.”

A. Admissibility

1. The parties' submissions



149. The Government submitted that the applicaat hot exhausted all the available
domestic remedies in respect of this complaintsthyir they noted that, pursuant to Articles
449-451 of the CCrP, the applicant could have |ddggh the supervising court a complaint
concerning the “procedural steps or decisions efpfosecuting authority”, whereby he could
have challenged the Prosecutor General's statenerite press. Secondly, the applicant
could have alleged a violation of his presumptiérinaocence by bringing a separate court
action under Article 147 of the Criminal Code orapter 27 of the CCP.

150. The applicant submitted that the remediestiored by the Government were
ineffective.

2. The Court's assessment

151. The Court reiterates that the purpose ofltiraestic-remedies rule #rticle 35 § 1
of the Convention is to afford the Contracting 8sathe opportunity of preventing or putting
right the violations alleged before they are suteditto the Court. However, the only
remedies to be exhausted are those that relateetbreaches alleged and that, at the same
time, are available and sufficient. The existencsuch remedies must be sufficiently certain
not only in theory but also in practice, failing st they will lack the requisite accessibility
and effectiveness; it falls to the respondent Statestablish that these various conditions are
satisfied (see/ernillo v. France 20 February 1991, § 27, Series A no. 198). The ai
exhaustion of domestic remedies must be applield same degree of flexibility and without
excessive formalism. This rule is neither absohdecapable of being applied automatically.
For the purposes of reviewing whether it has bdeseved, it is essential to have regard to
the circumstances of the individual case. This mgamongst other things, that the Court
must take realistic account not only of the existéeaf formal remedies in the legal system of
the Contracting Party concerned, but also of theeg® context in which they operate, as well
as the personal circumstances of the applicant &edivar and Others v. Turkey
16 September 1996, § GReports1996-1V).

152. As to the Government's argument that thei@ppl had failed to make use of the
procedure specified in Articles 449-451 of the CCtiRe Court notes that the relevant
provisions concern the possibility of lodging a gdant against “procedural steps or
decisions” of the prosecuting authorities. In thesent case, the impugned statements were
made by the Prosecutor General not in the confekieocriminal proceedings themselves, but
by way of a statement to the press. ThereforeCtnat is not convinced that this statement to
the press constituted a “procedural step” or “pdoical decision” taken in the context of the
relevant criminal proceedings, and the Governmanemot demonstrated by any evidence
(such as court decisions in similar cases) thajudlified as such within the meaning of
Articles 449-451 of the CCrP.

153. Likewise, the Court is not convinced by thev&nment's argument that the
applicant had failed either to institute separaisioal proceedings accusing the Prosecutor
General of defamation under Article 147 of the Gniah Code, or to bring a separate civil
lawsuit complaining of a violation of his rightsdaobligations. The Court notes that, in the
present case, the applicant specifically complaiteedhe first-instance and higher courts
about the Prosecutor General's statements anedliegiolation of his right under Article 6 §
2 of the Convention. His complaints under the Cotie& were summarily rejected. In this
connection, the Court reiterates that an individsiadot required to try more than one avenue
of redress when there are several available. fibrishe applicant to select the legal remedy
that is most appropriate in the circumstances efcthse (see, among other authoritasgy
v. Ireland 9 October 1979, § 23, Series A no. 32, Bottenco v. Moldovano. 41088/05, §
80, 11 July 2006). The Government have not cordeite effectiveness of the avenue of
redress which the applicant tried in the preserstecaramely raising the issue of the



presumption of innocence before the courts callednuto determine the criminal charges
against him. Even assuming that the remedies steghby the Government were capable of
providing adequate redress, the Court considers, tmaving raised the issue of the
presumption of innocence in the context of the orahproceedings in question, the applicant
should not be required to embark on another atteémpbtain redress by lodging a separate
defamation claim under criminal law or bringing &ilcaction for damages (seeputatis
mutandis Hajibeyli v. Azerbaijanno. 16528/05, § 43, 10 July 2008).

154. For these reasons, the Court dismisses theer@oent's objections as to the
exhaustion of domestic remedies.

155. Moreover, the Court notes that Article 6 &fplies to persons “charged with a
criminal offence”. At the time of the Prosecutorrm@eal's interview to the press of 31 May
2007, the criminal investigation under Article 2IL4f the Criminal Code had already been
instituted by the MNS on 16 May 2007, and the ajapit had been transferred to the MNS
detention facility on 29 May 2007 pending the Shbastrict Court's decision to remand him
in custody. Although the applicant had not beemmgly indicted until 3 July 2007, his
transfer to the MNS detention facility formed pafthe investigation commenced on 16 May
2007 by the investigation department of the MNS #m$ made him a person “charged with
a criminal offence” within the meaning of Article§62. The Prosecutor General's remarks,
made in parallel with the MNS investigation, wemplained by the existence of that
investigation and had a direct link with it (compakllenet de Ribemont v. Francé&O
February 1995, § 37, Series A no. 308). Therefarecle 6 8§ 2 of the Convention applies in
this case.

156. The Court further notes that this complamnhot otherwise manifestly ill-founded
within the meaning of Article 35 § 3 of the Conventand is not inadmissible on any other
grounds. It must therefore be declared admissible.

B. Merits

1. The parties' submissions

157. The Government noted that Article 6 § 2 & ©onvention could not prevent the
authorities from informing the public, with all theecessary discretion and circumspection,
about criminal investigations in progress. Theyrsitted that the applicant's presumption of
innocence had not been violated in the present ddsy noted that the Prosecutor General's
comments had not depicted the applicant as a aimirne Prosecutor General had simply
commented on the reasons for instituting a crimoade and informed the public that an
investigation was being conducted.

158. The applicant reiterated his complaint.

2. The Court's assessment

159. The Court reiterates that Article 6 § 2, tgrrelevant aspect, is aimed at preventing
the undermining of a fair criminal trial by prejedil statements made in close connection
with those proceedings. The presumption of innoeestshrined in paragraph 2 of Article 6
is one of the elements of the fair criminal triaat is required by paragraph 1 (gdkenet de
Ribemont cited above, § 35). It not only prohibits the megure expression by the tribunal
itself of the opinion that the person “charged watlkeriminal offence” is guilty before he has
been so proved according to law (dé¢melli v. Switzerland25 March 1983, § 38, Series A
no. 62), but also covers statements made by othielicpofficials about pending criminal
investigations which encourage the public to be&li¢he suspect guilty and prejudge the
assessment of the facts by the competent judicitdoaity (seeAllenet de Ribemontited
above, 8§ 41, anB®aktaras v. Lithuaniano. 42095/98, 88 41-43, ECHR 2000-X). The Court



stresses that Article 6 8§ 2 cannot prevent theaaitiths from informing the public about
criminal investigations in progress, but it reqaitbat they do so with all the discretion and
circumspection necessary if the presumption of ¢ence is to be respected (Fdkenet de
Ribemontcited above, § 38).

160. It has been the Court's consistent apprdaattite presumption of innocence will be
violated if a judicial decision or a statement bgublic official concerning a person charged
with a criminal offence reflects an opinion thatibeguilty before he has been proved guilty
according to law. It suffices, even in the abseotany formal finding, that there is some
reasoning suggesting that the court or the officefjards the accused as guilty. A
fundamental distinction must be made between ars&it that someone is merely suspected
of having committed a crime and a clear declaratiothe absence of a final conviction, that
an individual has committed the crime in questibime Court has consistently emphasised the
importance of the choice of words by public offlsian their statements before a person has
been tried and found guilty of a particular criminience (se&huzhin and Others v. Russia
no. 13470/02, § 94, 23 October 2008, with furtheflerences). Whether a statement of a
public official is in breach of the principle of dhpresumption of innocence must be
determined in the context of the particular circtanses in which the impugned statement
was made (seButkevéius v. Lithuaniano. 48297/99, § 49, ECHR 2002-II).

161. The Court notes that in the present casentpegned statement was made by the
Prosecutor General in an interview to the pressa icontext independent of the criminal
proceedings themselves. The Court acknowledgeghbdact that the applicant was a well-
known journalist required the State officials, umbihg the Prosecutor General, to keep the
public informed of the alleged offence and the ergweriminal proceedings. However, this
circumstance cannot justify the lack of cautionhie choice of words used by officials in their
statements. Moreover, in the present case, thenségit at issue was made just a few days
following the institution of the criminal investigan. It was particularly important at this
initial stage, even before the applicant had beemdlly charged, not to make any public
allegations which could have been interpreted adircoing the guilt of the applicant in the
opinion of an important public official.

162. The Prosecutor General's statement was egjonith almost identical word-for-
word quotations, in at least two popular news mediéets. It is true that the statement was
very succinct and that it appeared to have beeediat informing the public about the fact
of, and the reasons for, the institution of crinhirmmoceedings against the applicant.
Nevertheless, the statement unequivocally decldnaicthe applicant's article published in his
newspaper “indeed contain[ed] a threat of terrotidvtoreover, following a brief explanation
as to the content of the applicant's publicatidre Prosecutor General made a further
declaration that “this information constitutes aett of terrorism”. Given the high position
held by the Prosecutor General, particular cawloould have been exercised in the choice of
words for describing the pending criminal procegdinThe Court considers that these
specific remarks, made without any qualificationreservation, amounted to a declaration
that the applicant had committed the criminal offerof threat of terrorism. Thus, these
remarks prejudged the assessment of the factsebgaimpetent judicial authority and could
not but have encouraged the public to believe gpi@nt guilty before he had been proved
guilty according to law.

163. There has accordingly been a violation ofchet6 § 2 of the Convention.

IV. OTHER ALLEGED VIOLATIONS OF THE CONVENTION

A. Article 3 of the Convention



164. The applicant complained about the conditafriss pre-trial detention. In particular,
he alleged that, during his detention in Detentawility No. 1, he had not been allowed to
receive newspapers and magazines. He had beenufi@idand searched when taken out of
his cell for questioning or other purposes. Asitodonditions of detention after his transfer to
the MNS detention facility, he alleged that he hatibeen allowed personal visits and that he
had been held alone in a cell measuring 8 squatesyevhich had been badly ventilated and
in which an electric light had been switched orotighout the day and night. He had been
allowed to take a hot shower once a week and hdddaash his underwear himself using
the cold water in his cell.

165. Even assuming that there were effective régseal/ailable to the applicant in respect
of the conditions of his detention and that he babausted those remedies, the Court
considers that the applicant's description of leisd@tions of detention does not disclose an
appearance of ill-treatment reaching the minimuvellef severity required under Article 3 of
the Convention. It follows that this complaint isnifestly ill-founded and must be rejected in
accordance with Article 35 88 3 and 4 of the Cortizen

B. Article 5 of the Convention

166. The applicant complained under Article 5 8&)1 3 and 4 of the Convention about
the Sabail District Court's decision of 3 July 208anding him in custody, delivered in the
context of the second set of criminal proceedimggarticular, he complained that there had
been no reasonable suspicion that he had comnaitbesne and that the domestic courts had
failed to give sufficient reasons for his detentmmremand.

167. The Court notes that, prior to the Sabailtrigis Court's detention order of 3 July
2007, the applicant had already been convictedsamtéenced to a prison term on 20 April
2007 in the first set of criminal proceedings. Tbatviction had been upheld by the Court of
Appeal on 6 June 2007 and, at the time of the tetenrder of 3 July 2007 in the second set
of criminal proceedings, a cassation appeal ag#wastconviction was pending the Supreme
Court's examination. In this connection, the Cootes that, in determining the period of
detention pending trial, the period to be takero inbnsideration begins on the day the
accused is taken into custody and ends on the Hay the charge is determined, even if only
by a court of first instance (see, for exampiemmatov v. Azerbaijadec.), nos. 9852/03
and 13413/04, 18 May 2006). In the present case,ctiminal charge in the first set of
criminal proceedings against the applicant wasrdeted on 20 April 2007 and, from that
date, he was detained “after conviction by a coemtetourt” within the meaning of Article 5
§ 1 (a) of the Convention. Even though, for whateeason, an order for the applicant's “pre-
trial detention” was made in the second set of gedags subsequently to his conviction in
the first set of criminal proceedings, no issuesegmiunder Article 5 88 1 (c) and 3 of the
Convention in respect of the applicant's detenditber that date, as there was already another
“lawful” basis for his detention during that periothe Court considers that no issue arises in
the present case under Article 5 § 4 either.

168. It follows that this complaint is manifestifj-founded and must be rejected in
accordance with Article 35 88 3 and 4 of the Cortizen

C. Other complaints

169. The applicant complained under Article 6 @Bof the Convention that he had not
been informed promptly of the nature and causén@faccusation against him in the second
set of proceedings. He also complained under Articl that, in both sets of criminal
proceedings, the acts for which he had been cawidid not constitute a criminal offence.
Lastly, he complained under Article 8 of the Cortiam that the searches conducted on 22
May 2007 in his flat and the newspapers' office Wiathted his right to respect for his home.



170. In the light of all the material in its poss®n, and in so far as the matters
complained of are within its competence, the Cénds that these complaints do not disclose
any appearance of a violation of the rights ane@doens set out in the Convention or its
Protocols. It follows that these complaints are tiestly ill-founded and must be rejected in
accordance with Article 35 88 3 and 4 of the Comioen

V. APPLICATION OF ARTICLES 46 AND 41 OF THE CONVENON

A. Article 46 of the Convention
171. Article 46 of the Convention provides:

“1. The High Contracting Parties undertake to albg the final judgment of the Court
in any case to which they are parties.

2. The final judgment of the Court shall be traitted to the Committee of Ministers,
which shall supervise its execution.”

172. In the context of the execution of judgmentsaccordance with Article 46 of the
Convention, a judgment in which the Court findsredeh of the Convention imposes on the
respondent State a legal obligation under thatipi@v to put an end to the breach and to
make reparation for its consequences in such a agajyo restore as far as possible the
situation existing before the breach. If, on thieeothand, national law does not allow — or
allows only partial — reparation to be made for tdomsequences of the breach, Article 41
empowers the Court to afford the injured party sgelisfaction as appears to it to be
appropriate. It followsinter alia, that a judgment in which the Court finds a vimatof the
Convention or its Protocols imposes on the respon8t&ate a legal obligation not just to pay
those concerned the sums awarded by way of jusfazton, but also to choose, subject to
supervision by the Committee of Ministers, the gehand/or, if appropriate, individual
measures to be adopted in its domestic legal dodput an end to the violation found by the
Court and make all feasible reparation for its egrugnces in such a way as to restore as far
as possible the situation existing before the biréaeeMaestri v. Italy[GC], no. 39748/98, §
47, ECHR 2004-l;Assanidze v. GeorgifGC], no. 71503/01, § 198, ECHR 2004-1l; and
llascu and Others v. Moldova and RusgEC], no. 48787/99, § 487, ECHR 2004-VIl).

173. The Court reiterates that its judgments asemtially declaratory in nature and that,
in general, it is primarily for the State concerrtedchoose, subject to supervision by the
Committee of Ministers, the means to be used idatsestic legal order in order to discharge
its obligation under Article 46 of the Conventigrpvided that such means are compatible
with the conclusions set out in the Court's judgim@ee, among other authoriti€Scalan
v. Turkey[GC], no. 46221/99, § 210, ECHR 2005-IS¢ozzari and Giunta v. Ital(5C], nos.
39221/98 and 41963/98, § 249, ECHR 2000-VIII); aBdimirescu v. Romaniajust
satisfaction) [GC], no. 28342/95, § 20, ECHR 20P1¥Fhis discretion as to the manner of
execution of a judgment reflects the freedom ofi@@ttached to the primary obligation of
the Contracting States under the Convention torsethe rights and freedoms guaranteed
(Article 1) (seePapamichalopoulos and Others v. Greé¢aeicle 50), 31 October 1995, § 34,
Series A no. 330-B).

174. However, exceptionally, with a view to helpithe respondent State to fulfil its
obligations under Article 46, the Court will seekihdicate the type of measure that might be
taken in order to put an end to a violation it fasd to exist. In such circumstances, it may
propose various options and leave the choice ofsareaand its implementation to the
discretion of the State concerned (see, for exarBptaiowski v. PolandiGC], no. 31443/96,

§ 194, ECHR 2004-V). In certain cases, the nat@ithe violation found may be such as to



leave no real choice as to the measures requiredntedy it and the Court may decide to
indicate only one such measure (see, for examsleanidzecited above, § 202).

175. The Court reiterates its above findings thath instances of interference with the
applicant's freedom of expression were not justifiader Article 10 § 2 of the Convention. In
particular, in both instances, there existed naifjagtion for imposing prison sentences on
the applicant. The Court notes that, whereas tpécamt was also convicted of prima facie
unrelated) tax offence, by the date of deliveryha present judgment he has already served
the part of the total sentence corresponding todffance (four months' imprisonment), and
that currently he is serving, in essence, the leegwart of the sentence corresponding to the
press offences in respect of which the relevariatimns have been found.

176. In such circumstances, in view of the abaneirigs of violations of Article 10 of the
Convention, it is not acceptable that the applicsitit remains imprisoned. Accordingly, by
its very nature, the situation found to exist ia thstant case does not leave any real choice as
to the measures required to remedy the violatidmiseoapplicant's Convention rights.

177. Therefore, having regard to the particulacwnstances of the case and the urgent
need to put an end to the violations of Articleai@he Convention, the Court considers that,
as one of the means to discharge its obligatioreudticle 46 of the Convention, the
respondent State shall secure the applicant's inateectlease.

B. Article 41 of the Convention
178. Article 41 of the Convention provides:

“If the Court finds that there has been a violatainthe Convention or the Protocols
thereto, and if the internal law of the High Contiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to the
injured party.”

1. Damage

(a) Pecuniary damage

179. The applicant claimed that, as a result sfdonviction, he had been forced to close
down several mass-media outlets which belongedirto gersonally: two newspapers, two
Internet sites and one journal. He estimated the t@lue of these businesses at 203,652
euros (EUR), based on the initial capital invedtedtart them. He also claimed that, as the
sole owner of th&kealny AzerbaijamndGundlik Azrbaycannewspapers, he had sustained
a loss of personal profit, in the estimated tomabant of EUR 230,136 per year, for each year
the newspapers had not been produced. He furtaenedl EUR 16,568 for advance rental
payments for the newspapers' offices, which heltegth unable to use after his conviction.

180. He further claimed pecuniary damage in respiecertain possessions that had been
allegedly “confiscated” by the authorities durifgetsearches of his flat and his editorial
office, including: (a) several “photo archives” amither “investigative journalistic materials”,
which he valued at EUR 27,098; (b) computer equipneesting 23,000 US dollars; and (c)
certain pieces of furniture from the editorial ofj estimated to cost EUR 7,287.

181. Lastly, the applicant claimed EUR 8,146 igpext of the expenses that his parents
had allegedly incurred in commuting to the prisorvisit him, in providing him with food
parcels in order to complement his prison diet, fandelephone communications with him.

182. The Government submitted that the applicaad Kailed to provide sufficient
documentary evidence in support of any of the abdaans or to explain the method of
calculation of the value of his media outlets atftko estimated figures. They also submitted
that the applicant had failed to provide any evagethat any of his possessions had been



confiscated; instead, he had produced only a seaodd and a record confirming that one of
his employees had submitted two computers to thHeoaties for investigation purposes.

183. The Court points out that under Rule 60 efRules of the Court, any claim for just
satisfaction must be itemised and submitted iningitogether with the relevant supporting
documents or vouchers, failing which the Court meggct the claim in whole or in part.

184. As to the applicant's claims in respect @& ¥alue of the media outlets he had to
close down and his loss of earnings, the Courtsntitat the applicant has not raised a
complaint before the Court concerning the termoratbf activities of his newspapers and
other media outlets. In any event, he has not sidxdnany documents or any other evidence
in support of his claims in respect of the amountaested in those media outlets and in
respect of his future earnings from operating thesntheir owner and editor-in-chief. In
particular, no records of past profits have bedmrstied. Likewise, the applicant has not
submitted sufficient evidence in respect of the losadvance rental payments.

185. As to the claims in respect of the allegexdigfiscated property, the Court notes that,
apart from the 23 computers seized from the newsgapffices and confiscated pursuant to
the Assize Court's judgment, it is unable to deteenfrom the material in its possession that
any of the other alleged property has indeed beemanently confiscated and that all of it
had belonged personally to the applicant. As to dlam in respect of the confiscated
computer equipment, the Court notes that the agplibas submitted no evidence in support
of his estimates as to its value.

186. As to the remaining claims, the Court doelsdmscern any causal link between the
violations found and the pecuniary damage alleged.

187. For the above reasons, the Court rejectagpbcant's claims in respect of pecuniary
damage.

(b) Non-pecuniary damage

188. The applicant claimed EUR 70,000 in respéaba-pecuniary damage.

189. The Government submitted that the finding @folation would constitute sufficient
reparation in respect of any non-pecuniary damatfered.

190. In the light of the specific circumstancesha present case, the particular gravity of
the violations of the applicant's freedom of expi@s and the fact that he had been sentenced
to long-term imprisonment for press offences withany relevant justification, and bearing
in mind that by the time of the examination of gresent application he had spent more than
two years in prison, the Court considers that thglieant must have undoubtedly endured
serious moral suffering which cannot be compensat#dly by the finding of violations.
Moreover, although the Court has found above that dlleged pecuniary damage was
unsupported or not fully supported by relevant emizk, it does not find it unreasonable to
suppose that the applicant incurred other formglashage which were directly due to the
violations found (comparascu and Otherscited above, § 489). The Court considers that, in
this case, the above circumstance should alsokiea fato account when assessing the award
for damages.

191. Making its assessment on an equitable basistequired by Article 41 of the
Convention, the Court awards the applicant the sfinEUR 25,000 in respect of non-
pecuniary damage, plus any tax that may be chalgealthis amount.

2. Costs and expenses

192. The applicant also claimed EUR 602 for thstx@nd expenses incurred before the
domestic courts and EUR 2,200 for those incurrddrbethe Court. He also claimed EUR
520 for translation expenses. In support of thésens, he submitted statements from a law
office whose lawyers had represented him in theetbim proceedings, a copy of the contract



for legal services in the Strasbourg proceedingd,cpies of receipts issued by a translation
company.

193. The Government submitted that the evidendeamgted by the applicant was
insufficient to conclude that the expenses claitmad been actually incurred.

194. According to the Court's case-law, an apptiea entitled to the reimbursement of
costs and expenses only in so far as it has bemnnsthat these have been actually and
necessarily incurred and were reasonable as taumaim the present case, regard being had
to the information in its possession and the almiteria, the Court considers it reasonable to
award the sum of EUR 2,822 covering costs undehadlds, plus any tax that may be
chargeable to the applicant on this amount.

3. Default interest

195. The Court considers it appropriate that tewlt interest should be based on the
marginal lending rate of the European Central Batiok,which should be added three
percentage points.

FOR THESE REASONS, THE COURT

1. Declares unanimously the complaints under Article 10, Adi® 8 1 (concerning the
alleged lack of impartiality) and Article 6 8 2 tfie Convention admissible and the
remainder of the application inadmissible;

2. Holds unanimously that there has been a violation ofckt10 of the Convention in
respect of the applicant's first criminal conviatio

3. Holds unanimously that there has been a violation ofckrt10 of the Convention in
respect of the applicant's second criminal conmcti

4. Holdsunanimously that there has been a violation oichkr § 1 of the Convention;
5. Holdsunanimously that there has been a violation oicher6 § 2 of the Convention;

6. Holds by six votes to one that the respondent Statd skalire the applicant's immediate
release;

7. Holdsunanimously
(a) that the respondent State is to pay the agppliavithin three months from the date on
which the judgment becomes final in accordance \dtticle 44 § 2 of the Convention,
EUR 25,000 (twenty-five thousand euros), plus axythat may be chargeable, in respect
of non-pecuniary damage, and EUR 2,822 (two thaligaght hundred and twenty-two
euros), plus any tax that may be chargeable toapi@icant, in respect of costs and
expenses, to be converted into New Azerbaijani tsaatethe rate applicable at the date of
settlement;
(b) that from the expiry of the above-mentionede¢hmonths until settlement simple
interest shall be payable on the above amountsattaequal to the marginal lending rate
of the European Central Bank during the defauligoleplus three percentage points;

8. Dismissesinanimously the remainder of the applicant's cli@mmust satisfaction.



Done in English, and notified in writing on 22 Ap2010, pursuant to Rule 77 88 2 and 3
of the Rules of Court.

Sgren Nielsen Christos Rozakis
Registrar President
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