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1996 -I- 1113
IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION
Before:
The Hon. Mr. Justice Gray
BETWEEN:
DAVID JOHN CADWELL IRVING Claimant
-and-
PENGUIN BOOKS LIMITED 1% Defendant
DEBORAH E. LIPSTADT 2"YDefendant

MR. DAVID IRVING (appered in person).

MR. RICHARD RAMPTON QC(instructed by Messrs Davenport Lyons and Mishcon
de Reya) appeared on behalf of the first and sebafiendants.




MISS HEATHER ROGERSinstructed by Messrs Davenport Lyons) appeared on
behalf of the first Defendant, Penguin Books Limite

MR ANTHONY JULIUS (instructed by Messrs Mishcon de Reya) appearduebalf
of the second Defendant, Deborah Lipstadt.

| direct pursuant to CPR Part 39 P.D. 6.1. that naofficial shorthand note shall be
taken of this judgment and that copies of this veiisn as handed down may be
treated as authentic.

Mr. Justice Gray
11 April 2000
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XIV. VERDICT

[. INTRODUCTION
A summary of the main issues

1.1 In this action the Claimant, David Irving, mi@ims that he has been libelled in a
book entitled Denying the Holocaust — The Growing Assault onfand Memory;

which was published by Penguin Books Limited anittem by Professor Deborah
Lipstadt, who are respectively the First and Sedoefitndants in the action. (For the
sake of brevity | shall refer to them, as in duarse | shall refer to the expert witnesses,
by their last names).

1.2 The essential issues in the action can be susedaas follows: Irving complains
that certain passages in the Defendants' book ad¢sosof being a Nazi apologist and
an admirer of Hitler, who has resorted to the digin of facts and to the manipulation
of documents in support of his contention thatHleéocaust did not take place. He
contends that the Defendants' book is part of aeed attempt to ruin his reputation
as an historian and he seeks damages accordirghyD@&fendants, whilst they do not
accept the interpretation which Irving places anphassages complained of, assert that
it is true that Irving is discredited as an histarby reason of his denial of the
Holocaust and by reason of his persistent distoricthe historical record so as to
depict Hitler in a favourable light. The Defendamtsintain that the claim for damages
for libel must in consequence fail.

1.3 Needless to say, the context in which thesessfall to be determined is one which
arouses the strongest passions. On that accoisimportant that | stress at the outset
of this judgment that | do not regard it as being part of my function as the trial judge
to make findings of fact as to what did and whatmbt occur during the Nazi regime in
Germany. It will be necessary for me to rehearssome length, certain historical data.
The need for this arises because | must evaluateriticisms of or (as Irving would put
it) the attack upon his conduct as an historiatménlight of the available historical
evidence. But it is not for me to form, still lessexpress, a judgement about what
happened. That is a task for historians. It is irtgrd that those reading this judgment
should bear well in mind the distinction between jodicial role in resolving the issues
arising between these parties and the role ofigterian seeking to provide an accurate
narrative of past events.

The parties

1.4 David Irving, the Claimant, embarked on hisearas an author in the early 1960s
shortly after he left Imperial College London. Hehe author of over 30 books, most of



which are concerned with the events of and leadmtp the Second World War (some
of which were written and published in Germany). gxgst the better known titles are
The Destruction of DresdeHliitler's War (1977 and 1991 editionggoebbels -
Mastermind of the Third ReicfBoering - a BiographyandNuremberg — The Last
Battle

1.5 As these titles suggest, Irving has speciaiisede history of the Third Reich. He
describes himself as an expert in the principali Ma&dlers (although in his opening he
was at pains to make clear that he does not rdgarsklf as an historian of the
Holocaust). Many of his works have been publishgtiduses of the highest standing
and have attracted favourable reviews. It is beydisgute that over the years (Irving is
now aged 62), he has devoted an enormous amotintefo researching and
chronicling the history of the Third Reich. The kedhemselves are eloquent testimony
to his industry and diligence.

1.6 Apart from his books Irving has written numes@uticles and, particularly in recent
years, lectured and spoken both in Europe and therigas and participated in
numerous radio and television broadcasts. He engdsathat his reputation as an
historian is founded upon his output of books.

1.7 As to his political beliefs, he describes hilhas a Conservative witlaissez-faire
views. He mentions that he has not applauded thentrolled tide of Commonwealth
immigration.

1.8 The 2Y Defendant, Deborah Lipstadt, lives and works eltited States. She was
raised in a traditional Jewish home (her paremnigamigrated from Germany and
Poland). She attended City College of New York speint a year at the Hebrew
University in Jerusalem, where she took a seriemofses on the history of the
Holocaust, subsequently staying on for a furthery®n her return to the United States
she completed an M.A. and a Ph.D. in Jewish Studies

1.9 Since then Lipstadt has pursued an acadeneerictaching modern Jewish history
with an emphasis on the Holocaust. In 1993 she chawv&mory University, a research
institution in Atlanta, Georgia, where she is Pssfa of Modern Jewish and Holocaust
Studies. She has written two books about the resgsoto the HolocaudBeyond Belief:
the American Press and the Coming of the Holoch838-1945and the book which
has given rise to the present actiDenying the Holocaust he latter was published by
Penguin Books in an American edition and thereaftan English paperback edition.

1.10 I should for the sake of completeness addinitétlly a number of individuals
were joined as additional Defendants. The actiorotypursued against them.

II. THE WORDS COMPLAINED OF AND THEIR MEANING
The passages complained of

2.1 InDenying the Holocaudtipstadt examines the origins and subsequent growt
the scope and intensity of what she describeseagltanomenon of Holocaust denial.



She identifies several adherents of the revisianstement and examines the basis for
their beliefs, their methodology and the mannewivich they deploy their arguments.
She argues that "the deniers" represent a cleapr@seént danger that the lessons to be
learned by future generations from the terriblen¢s®f the 1930s and 40s will be
obfuscated.

2.2 Irving regards himself as being the victim ofaachestrated campaign of
boycotting, hounding and persecution by organigatia the UK and elsewhere. He
considerdDenying the Holocaudb be one of the principal instruments deployethe
campaign to destroy him.

2.3 He has selected for complaint a number of gessiiomDenying the Holocaus(l
was told that the passages complained of repraséutal no more than five pages from
a book which runs to more than two hundred padéds$.is a course which he is
entitled to take, providing of course that the rgal®f the passages from the context in
which they appear in the book does not affect timd@rpretation. The Defendants are
accordingly entitled to invite attention to the t®xt in which the passages complained
of appear in support of a submission that the cortkers the meaning of the allegedly
libellous passages. In the present case | do ra#ratand the Defendants to be
maintaining that the context materially affects itierpretation of any of the passages
which Mr Irving has selected for complaint.

2.4 | shall therefore confine myself to setting,auth pagination, the passages which
Irving contends are libellous of him (as well aghty damaging to his reputation as a
serious historian):

Cover and title page:
"Denying the Holocaust The Growing Assault on Traitid Memory”
Page 14:

The confluence between anti-Israel, anti-Semitic Holocaust denial forces was
exemplified by a world anti-Zionist conference siled for Sweden in November
1992. Though cancelled at the last minute by thedsstr government, scheduled
speakers included black Muslim leader Louis Faraaklraurisson, Irving and
Leuchter. Also scheduled to participate were repregives of a variety of anti-Semitic
and anti-Israel organisations, including the Rusgi@up Pamyat, the Iranian-backed
Hezbollah, and the fundamentalist Islamic orgarosatiamas.

Page 111:

Nolte contended that Weizmann's official declaratb the outbreak of hostilities gave
Hitler good reason "to be convinced of his enendetrmination to annihilate him
much earlier than when the first information abAuschwitz came to the knowledge of
the world"[...] When Nolte was criticized on thisipt in light of prewar Nazi
persecution of Jews, he said that he was only gg@avid Irving, the right-wing

writer of historical works. How quoting Irving jusied using such a historically invalid



point remains unexplained [...] As we shall sesuhsequent chapters, Irving [...] has
become a holocaust denier.

These works demonstrate how deniers misstate, wtisgialsify statistics and falsely
attribute conclusions to reliable sources. They oal books that directly contradict
their arguments, quoting in a manner that completistorts the authors' objectives.
Deniers count on the fact that the vast majorityeaiders will not have access to the
documentation or make the effort to determine Huosy thave falsified or misconstrued
information.

Page 161.:

At the second trial Christie and Faurisson weregdiby David Irving, who flew to
Toronto in January 1988 to assist in the preparaifcZundel's second defense and to
testify on his behalf. Scholars have describedhinas a "Hitler partisan wearing
blinkers" and have accused him of distorting evadeand manipulating documents to
serve his own purposes. He is best known for asisithat Hitler did not know about
the Final Solution, an idea that scholars have disad. The prominent British historian
Hugh Trevor-Roper depicted Irving as a man whoz&gbn a small and dubious part
particle of 'evidence™ using it to dismiss far-maubstantial evidence that may not
support his thesis. His work has been describédlaser to theology or mythology
than to history,” and he has been accused of skesdnuments and misrepresenting
data in order to reach historically untenable cosidns, particularly those that
exonerate Hitler. An ardent admirer of the Nazdkza Irving placed a self-portrait of
Hitler over his desk, described his visit to Hidamountaintop retreat as a spiritual
experience, andeclared that Hitlerepeatedly reached out to help the Jews. In 1981
Irving, a self-described "moderate fascist", esshield his own right-wing political
party, founded on his belief that he was meaneta kuture leader of Britain. He is an
ultra-nationalist who believes that Britain hasrbea a steady path of decline
accelerated by its decision to launch a war ag&lagi Germany. He has advocated that
Rudolf Hess should have received the Nobel Priz&i®efforts to try to stop war
between Britain and Germany. On some level Irviegnss to conceive himself as
carrying on Hitler's legacy.

[...] Prior to participating in Zundel's trial, ing had appeared at IHR conferences [...]
but he had never denied the annihilation of thesJ&lat changed in 1988 as a result of
the events in Toronto.

Both Irving and Faurisson advocated inviting an A prison warden who had
performed gas executions to testify in Zundel'sdsé, arguing that this would be the
best tactic for proving that the gas chambers \wdraud and too primitive to operate
safely. They solicited help from Bill Armontroutanden of the Missouri State
Penitentiary, who agreed to testify and suggested also contact Fred A. Leuchter, an
"engineer" residing in Boston who specialized instoucting and installing execution
apparatus. Irving and Faurisson immediately fleid@imeet Leuchter. Irving, who had
long hovered on the edge of Holocaust denial, betlehat Leuchter's testimony could
provide the documentation he needed to prove theddost a myth. According to
Faurisson, when he first met Leuchter, the Bostoa@epted the "standard notion of



the'Holocaust™. After spending two days with him, Rasion declared that Leuchter
was convinced that it was chemically and physiciatigossible for the Germans to
have conducted gassings. Having agreed to serae espert witness for the defense,
Leuchter then went to Toronto to meet with Zundwl €hristie and to examine the
materials they had gathered for the trial.

Page 179:

David Irving, who during the Zundel trial declareiinself converted by Leuchter's
work to Holocaust denial and to the idea that the ¢hambers were a myth, described
himself as conducting a "one man intifada" agdimstofficial history of the Holocaust.

In his forward to his publication of the Leuchtegg®rt, Irving wrote that there was no
doubt as to Leuchter's "integrity" and "scrupulouethods”. He made no mention of
Leuchter's lack of technical expertise or of thenygnholes that had been poked in his
findings. Most important, Irving wrote, "Nobody &k to be swindled, still less where
considerable sums of money are involved." Irvingnidfied Israel as the swindler,
claiming that West Germany had given it more thiawety billion deutsche marks in
voluntary reparations, "essentially in atonementlie 'gas chambers of Auschwitz™.
According to Irving the problem was that the laté&rs a myth that would "not die
easily". He subsequently set off to promulgate ldalgst denial notions in various
countries. Fined for doing so in Germany, in hisrtooom appeal against the fine he
called on thecourt to "fight a battle for the German people antdan end to the blood
lie of the Holocaust which has been told againist¢buntry for fifty years." He
dismissed the memorial to the dead at Auschwit "dsurist attraction”. He traced the
origins of the myth to an "ingenious plan” of thetBh Psychological Warfare
Executive, which decided in 1942 to spread the @gapda story that Germans were
"using 'gas chambers' to kill millions of Jews atider ‘'undesirables’.

Branding Irving and Leuchter "Hitler's heirs", tBatish House of Commons
denounced the former as a "Nazi propagandist amglti;me Hitler apologist” and the
latter's report as a "fascist publication”. One migave assumed that would have
marked the end of Irving's reputation in Englandt,ibdid not. Condemned in the
Times of London in 1989 as "a man for whom Hiteesomething of a hero and almost
everything of an innocent and for whom Auschwita i3ewish deception”, Irving may
have had his reputation revived in 1992 by the loonS8unday Times. The paper hired
Irving to translate the Goebbels diaries, which baen discovered in a Russian archive
and, it was assumed, would shed light on the canafube Final Solution. The paper
paid Irving a significant sum plus a percentagthefsyndication fees.*

[Footnote] * The Russian archives granted Irvingmgssion to copy two microfiche
plates, each of which held about forty-five pagethe diaries. Irving immediately
violated his agreement, took many plates, transgdtiem abroad, and had them copied
without archival permission. There is serious conde archival circles that he may
have significantly damaged the plates when he a@jdendering them of limited use to
subsequent researchers.



Irving believes Jews are "very foolish not to akl@amthe gas chamber theory while they
still have time." He "foresees [a] new wave of &@mitism" due to Jews' exploitation
of the Holocaustmyth"”, C.C. Aronsfeld, "Holocaust revisionists &@wesy in Britain,"
Midstream, Jan. 1993, p.29.

Journalists and scholars alike were shocked tieaTitmes chose such a discredited
figure to do this work. Showered with criticismethditor of the Sunday Times,
Andrew Neil, denounced Irving's view as "reprehbl@sibut defended engaging Irving
because he was only being used as a "transcribamgician”. Peter Pulzer, a professor
of politics at Oxford and an expert on the ThirddReobserved that it was ludicrous for
Neil to refer to Irving as a "mere technician”, @rgy that when you hired someone to
edit a "set of documents others had not seen yakudn the whole man”.

However the matter is ultimately resolved, the Syntimes had rescued Irving's
reputation from the ignominy to which it had beemsigned by the House of
Commons. In the interest of a journalistic scobs British paper was willing to throw
its task as a gatekeeper of the truth and of jdistieaethics to the winds. By
resuscitating Irving's reputation, it also gave riésvto the Leuchter Report.

Page 181:

A similar attitude is evident in the media reviesiDavid Irving's books: Most rarely
address his neofascist or denial connections.

Irving is one of the most dangerous spokespersmmiddlocaust denial. Familiar with
historical evidence, he bends it until it conforwith his ideological leanings and
political agenda. A man who is convinced that Bnitagreat decline was accelerated by
its decision to go to war with Germany, he is rfasile at taking accurate information
and shaping it to confirm his conclusions. A revigiwis recent book, Churchill's War,
which appeared in New York Review of Books, acalyainalyzed his practice of
applying a double standard of evidence. He dem&imslute documentary proof*
when it comes to proving the Germans guilty, butdtes on highly circumstantial
evidence to condemn the Allies. This is an accuttateription not only of Irving's
tactics, but of those of deniers in general.

Page 213:

As we have seen above, Nolte echoing David Irvamgues that the Nazi "internment”
of Jews was justified because of Chaim Weizmanepgednber 1939 declaration that
the Jews of the world would fight Nazism.

Page 221.:

Another legal maneuver has been adopted by a ggowimber of countries. They have
barred entry rights to known deniers. David Irvifay,example, has been barred from
Germany, Austria, Italy and Canada. Australia igaapntly also considering barring
him.



2.5 These are the passages which (to quote Indpgging) "vandalised [his]
legitimacy as an historian".

The issue of identification

2.6 It is incumbent on Irving as Claimant to es&bthat these passages would have
been understood by readerddanying the Holocaugb refer to him. In their statement
of case, the Defendants take issue with Irvinggei®n that those passages refer to
him.

2.7 To the extent that he is named in the passaggbabove, readers would of course
have taken them to be referring to Irving. With éxeeption of the title page, all the
passages complained of do make mention of Irvingdige. | am satisfied that readers
would have understood all those passages to eterihg. The Defendants have not
sought in the course of the trial to suggest otisaw

2.8 | add the rider that the assertions, to bedquincipally at pages 111, 181 and 221,
that Irving is a Holocaust "denier" and a spokespeifor Holocaust denial will in my
judgment cause readers to understand referencdsri@rs" elsewhere in the passages
complained of as importing a reference to Irvingiwwdually. Accordingly | am

satisfied that readers Bfenying the Holocaustould have understood Irving to be one
of those who (to quote from page 111) "misstatsgonvte, falsify statistics and falsely
attribute conclusions to reliable sourtes

The issue of interpretation or meaning
Irving's case on meaning

2.9 Of greater substance is the question of whetpretation readers would have
placed upon the references to Irving in Lipstdot'sk. The burden rests on Irving to
establish that, as a matter of probability, thespges of which he complains are
defamatory of him, that is, that the ordinary resgue reader dDenying the Holocaust
would think the worse of him as a result of readimgse passages. Irving is further
required, as a matter of practice, to spell outtvileacontends are the specific
defamatory meanings borne by those passages.

2.10 The contention of Irving is that the passagepiestion would in their natural and
ordinary meaning (that is, without imputing any @peextraneous knowledge to the
reader) have been understood to bear the follod&igmatory meanings:

i. that the (Claimant) is a dangerous spokesman ftwddast denial forces who
deliberately and knowingly consorts and consortét anti-Israel, anti-Semitic,
and Holocaust denial forces and who contractedtéme a world anti-Zionist
conference in Sweden in November 1992 thereby agyée appear in public in
support of and alongside violent and extremist lspesaincluding
representatives of the violent and extremist aatiic Russian group Pamyat
and of the Iranian backed Hezbollah and of the dnmehtalist Islamic
organisation Hamas and including the black Muslimister Louis Farrakhan,



born Louis Eugene Walcott, who is known as a JeivAggblack agitator, as a
leader of the U.S. Nation of Islam, as an admiféfidler and who is in the pay
of Colonel Muammar Gaddafi;

ii.  that the (Claimant) is an historian who has ineogilly misled academic
historians like Ernst Nolte into quoting historigahvalid points contained in
his writings and who applauds the internment ofslewNazi concentration
camps;

lii.  that the (Claimant) routinely perversely and by wéapis profession but
essentially in order to serve his own reprehengbhposes ideological
meanings and/or political agenda

 distorts accurate historical evidence and infororati

+ misstates

« misconstrues

+ misquotes

- falsifies statistics

- falsely attributes conclusions to reliable sources

+ manipulates documents

« wrongfully quotes from books that directly contr@diis arguments in such a
manner as completely to distort the their authasgctives and while counting
on the ignorance or indolence of the majority @fders not to realise this;

iv. that the (Claimant) is an Adolf Hitler partisan wivears blinkers and skews
documents and misrepresents data in order to teatdrically untenable
conclusions specifically those that exonerate Hitle

v. that the (Claimant) is an ardent admirer of theiNzealer Adolf Hitler and
conceives himself as carrying on Hitler's crimileglacy and had placed a self-
portrait of Hitler over his desk and has descriaedksit to Hitler's mountain-top
retreat as a spiritual experience and had deschilveself as a moderate fascist;

vi. that before Zundel's trial began in 1988 in Torahi® (Claimant),
compromising his integrity as an historian andnragtempt to pervert the
course of justice, and one Faurisson wrongfullyanfitaudulently conspired
together to invite an American prison warden aratghfter one Fred A.
Leuchter an engineer who is depicted by the Defetsdas a charlatan to testify
as a tactic for proving that the gas chambers wength.

vii.  That the (Claimant) after attending Zundel's timal 988 in Toronto having
previously hovered on the brink now denies the rauby the Nazis of the Jews;

viii.  That the (Claimant) described the memorial to thaddat Auschwitz as a
"tourist attraction".

ix.  That the (Claimant) was branded by the British HoolsCommons as "Hitler's
heir" and denounced as a "Nazi propagandist argltiore Hitler apologist" and
accused by them of publishing a "fascist publigat@nd that this marked the
end of the (Claimant's) reputation in England.

X.  That some other person had discovered in a Ruasifuive in 1992 the
Goebbels diaries and that it was assumed that thegkel shed light on the
conduct of the Final Solution but that the (Clait)avas hired and paid a
significant sum by the Londddunday Time® transcribe and translate them
although he was a discredited and ignominious &égurd although by hiring the



Xi.

(Claimant) the newspaper threw its task as a gaepekeof the truth and of
journalistic ethics to the winds and thereby insszhthe danger that the
(Claimant) would in order to serve his own repredilgle purposes misstate,
construe misquote falsify distort and/or maniputaese sets of documents
which others had not seen in order to propagateepiehensible views and that
the (Claimant) was unfit to perform such a functionthis newspaper.

That the (Claimant) violated an agreement withRlnugsian archives and took
and copied many plates without permission causggfecant damage them and
rendering them of limited use to subsequent rebeeasc

2.11 Irving contends in the alternative that thesages bear by innuendo, that is, by
virtue of extrinsic facts which would have beenkmao readers or to some of them,
the meaning that he is a person unfit to be alloaembss to archival collections and
that he is a person who should properly be banroed foreign countries. The extrinsic
facts on which he relies in support of the innuent&anings are in essence as follows:

that a Holocaust denier is someone who wilfullyrveesely and in disregard of
the evidence denies the mass murder by whateverswwéahe Jewish people;
that Hezbollah is an international terrorist orgation whose guerillas kill
Israeli civilians and soldiers;

that Hamas is an Islamic fundamentalist terronigaaisation

In support of his argument that readers of the heolld have known these extrinsic
facts Irving produced a collection of press cutsinghich, | am satisfied, establish the
extrinsic facts on which he relies.

The Defendants' case on meaning

2.12 The Defendants are also obliged to set oui¢feamatory meanings which they
contend are borne by the passages in questionafaicti they seek to justify). These
meanings are set out in paragraph 6 of their Defencthe following terms:

that the (Claimant) has on numerous occasionfi@mtanner hereinafter
particularised) denied the Holocaust, the delilzepdanned extermination of
Europe's Jewish population by the Nazis, and deth&idgas chambers were
used by the Nazis as a means of carrying out #tatraination;

that the (Claimant) holds extremist views, anddihsd himself with others
who do so, including individuals such as Dr. Rols@tirisson, and Ernst
Zundel;

that the (Claimant), driven by his obsession wittier distorts, manipulates
and falsifies history in order to put Hitler in are favourable light, thereby
demonstrating a lack of the detachment, rationality judgement necessary for
an historian;

that there are grounds to suspect that the (Cla)rhas removed certain
microfiches of Goebbels' diaries contained in thestbw archives, from the
said archives without permission; and that thei(@dat) lied and/or
exaggerated the position with regard to the unghbli diaries of Goebbels on



microfiche contained in the Moscow archives, anedusy him in the Goebbels
book;

v. thatin all the premises, the (Claimant) is disiteztlas an historian and user of
source material, and that there was an increaskdhat the (Claimant) would
for his own purposes, distort, and manipulate theents of the said
microfiches in pursuance of his said obsession.

Approach to the issue of meaning

2.13 For the purpose of deciding this issue, itenatnot what Lipstadt intended to
convey to her readers; nor does it matter in weass Irving understood them. | am not
bound to accept the contentions of either party &4k is to arrive, without over-
elaborate analysis, at the meaning or meaningshwth& notional typical reader of the
publication in question, reading the book in ordyneircumstances, would have
understood the words complained of, in their contexbear. Such a reader is to be
presumed to be fair-minded and not prone to jumpngpnclusions but to be capable
of a certain amount of loose thinking.

Conclusion on meaning

2.14 | shall set out my findings as to the defamatoeanings borne by the passages
complained of. In doing so, | will not allocate aegte meanings to the individual
passages selected for complaint because it is &assiened that the reader's
understanding as to what is being conveyed abwmglwill be derived from his or her
reading of the book as a whole including the passag which objection is taken. | do
not believe that it is necessary or desirable t@gethe meanings in the order in which
it may be said that they emerge in the book.

2.15 Adopting the approach set out earlier, my kmian is that the passages
complained of in their context and read collectMedar the following meanings all of
which are defamatory of him:

i.  that Irving is an apologist for and partisan oflétitwho has resorted to the
distortion of evidence; the manipulation and skegpohdocuments; the
misrepresentation of data and the application obteostandards to the
evidence, in order to serve his own purpose of esaiimg Hitler and portraying
him as sympathetic towards the Jews;

ii.  that Irving is one of the most dangerous spokesperior Holocaust denial,
who has on numerous occasions denied that the Hamarked upon the
deliberate planned extermination of Jews and Hageal that it is a Jewish
deception that gas chambers were used by the Bib&isschwitz as a means of
carrying out such extermination;

li.  that Irving, in denying that the Holocaust happeres misstated evidence;
misquoted sources; falsified statistics; miscorgtrinformation and bent
historical evidence so that it conforms to his feseist political agenda and
ideological beliefs;

iv.  that Irving has allied himself with representatieés variety of extremist and
anti-semitic groups and individuals and on one sicteagreed to participate in



a conference at which representatives of terrorgganisations were due to
speak;

v. that Irving, in breach of an agreement which heinade and without
permission, removed and transported abroad certairofiches of Goebbels's
diaries, thereby exposing them to a real risk ohage.

vi.  that Irving is discredited as an historian.

2.16 | add two comments in relation to the meaniaigeh | have found. The first is
that | do not accept the contention of Irving ttet passage at p14 of the book means
that he supports violent groups. But | do consitlat passage to be defamatory of him
in suggesting that he agreed to take part in aingeat which representatives of such
groups would be present. My second comment isl tth@thot accept that the reference
to Irving at p213 of the book, when read in theteghof the other references to him,
bears the meaning that he applauds the internnidetxs in Nazi concentration camps.

[1l. THE NATURE OF IRVING'S CLAIM FOR DAMAGES
Relevant considerations

3.1 Where the publication of defamatory words mved and no substantive defence
has been established, English law presumes thadagtawmill have been done to the
reputation of the person defamed. The amount oflimages recoverable by a
particular claimant, if successful on liability, lindepend on a variety of factors
including the nature and gravity of the libel; #dent of its dissemination; the standing
of the claimant; the injury to his or her feelingfse extent of any additional injury
inflicted by the conduct of the defendants; an@msolt is possible to claim pecuniary
loss but no such claim arises here. Damages magoeed, perhaps even to vanishing
point, to the extent that the defendants succeedrimally justifying the defamatory
imputations complained of.

Irving's case on damages

3.2 Irving contends that Lipstadt Penying the Holocaushakes an attack not only
upon his competence as an historian but also ugomdtivation. As | have already
found, the book accuses Irving, amongst other thinfdeliberate perversion of the
historical evidence. | readily accept that, to aagious historian, his or her integrity is
vital. That is no doubt why, in his evidence, Iyisaid that for him his reputation as a
truth-seeking historian is more important than himg else. The other meanings which
I have found the passages complained of to bealsweserious, although in my
judgment less so. Irving is entitled to regardphssages in the book of which he
complains as containing grave imputations agaimstih both his professional and
personal capacity.

3.3 The Defendants admit tHaenying the Holocaugtas been published within the
jurisdiction. Although not specifically so pleadédhear in mind the evidence of Irving
that the book has been put on the Internet andiyvaiieulated to libraries.



3.4 In relation to his own standing as an histqrianng described his career as a writer
and commentator on the Third Reich. He is the autha great number of serious
historical works, most of which have been favowabkteived. Irving referred to the
favourable reviews accorded to his works by emihéstbrians such as Lord Dacre. He
was understandably reluctant to sing his own psaBat he claimed credit for the
amount of original research he has done and fontingber of documents which he has
discovered in the archives. Irving supplementedhis evidence with that of Professor
Donald Watt (whom | describe in section 4 belowhowtestified that, in those areas
where his political convictions are not involvee,is most impressed by Irving's
scholarship. Whilst he might not place Irving i tiop class of military historians, his
bookHitler's Warwas a work which deserved to be taken serioushtt \Also noted

that Irving had stimulated debate and researchth@dolocaust. Sir John Keegan (also
described below) gave evidence that he adherediemawhich he had expressed some
years ago thdtlitler's Warwas one of two outstanding books on World War II.

3.5 On the other hand account must also be takdreofiew expressed by one of the
Defendants' experts, Professor Evans, that Irvagghiad "a generally low reputation
amongst professional historians since the endeof§80s and at all times amongst
those who have direct experience of researchitigarareas with which he concerns
himself". Both Professor Watt and Sir John Keegagarded as unacceptable the views
expressed by Irving about the Holocaust and Hstlemowledge of it.

3.6 It was abundantly plain from his conduct of th& that the factor to which Irving
attaches the greatest importance in connectiontivghssue of the damages is the
conduct of the Defendants and the impact whichabatluct has had on himself, both
personally and professionally, as well as on hisiffa Irving made plain in his
opening, on repeated occasions during the trialimahds written and closing
submissions that he regards himself as the tafgetwell-funded and unscrupulous
conspiracy on the part of "our traditional enemigsiied at preventing the
dissemination of his books, ensuring that he isxbdrfrom as many countries as
possible and stifling his right to freedom of exgmien. Although Irving at one stage
disputed the point, it was reasonably clear that'traditional enemies"” were the
members of the Jewish community. His claim is theats the victim of an international
Jewish conspiracy determined to silence him. Irfgimggument was supported, in
general terms, by Professor Macdonald (whom | shesdtribe later) but the assistance
which | derived from his evidence was limited.

3.7 The Defendants are critical of the latitudechhiallowed Irving in developing this
theme. They contend, correctly, that in the ordiman of litigation, the rules of
evidence would have prevented him advancing anly sase. However, for a number
of reasons, | thought it right not to take toocita line. Irving has represented himself
throughout (demonstrating, if | may so, very corsadble ability and showing
commendable restraint). This has not been a tih@revit has been possible or
appropriate to observe strict rules of evidencetifeumore Irving has been greatly
hampered in presenting this aspect of his cashéurnexpected decision of the
Defendants, in full knowledge of the allegationsakhirving was making about the
conduct of Lipstadt, not to call her to give eviderand to be cross-examined by Irving.



It goes without saying that the Defendants weréep#y entitled to adopt this tactic but
it did place Irving, acting in person, at a disatege.

3.8 | explained to Irving that, in order to be atdeobtain increased damages on this
account, it would be necessary for him to provehenbalance of probability that both
the Defendants were implicated in the alleged coasy. Irving did not hesitate to
accuse Lipstadt of having been a prime mover. Hiengd that her book was part of a
sinister international campaign to discredit hine. &lleged that she was acting in league
with the Anti Defamation League, the Board of Degaibf Jews and other
organisations intent on targeting him. He calledf&sor Kevin Macdonald, a professor
of psychology, to testify as to the machinationshef "traditional enemies of free
speech” (ie the Jews). Irving alleged that the ggss to which he takes objection in
Denying the Holocaustere inserted by Lipstadt at a late stage foptmpose of
discrediting him. He complained that she made tengit whatever to verify the
allegations by contacting him or otherwise. Heifiest that it became apparent to him
some three years aftBenying the Holocaustias published that a concerted attempt
was being made to persuade bookshops to ceaséngtdiek work. According to Irving,
Lipstadt was instrumental in procuring the decissbhis American publishers not to go
ahead with the publication of his most recent wiik, biography of Goebbels, to which
he had devoted no less than nine years work. H@eth by implication at least, that
she was also complicit in bringing pressure to lealrving's UK publishers to
repudiate their contract to publish @®ebbeldiography (at considerable cost to
Irving). He claims that Lipstadt has been deeplyived in the campaign of
intimidation against him and that she has actigelyght to destroy him as an historian.

3.9 In assessing these claims by Irving, whoseisigsis and indignation are obviously
genuine, | must act on evidence and not asseflarthe evidence of the contents of the
book itself, | accept that it does indeed represaetetliberate attack on Irving, mounted
in order to discredit him as an historian and sortdermine any credence which might
otherwise be given to his denials of the Holocalilsat is a factor which is to be taken
into account, if the issue of damages arises. Bayloat finding, however, | do not
consider that Irving's claim to have been the mabf a conspiracy in which both
Defendants were implicated is established by theeence placed before me.

3.10 The question of damages will arise if, and/ainkthe substantive defence relied on
by the Defendants fails. | therefore turn to thefiedce.

IV. THE DEFENCE OF JUSTIFICATION: AN OVERVIEW

The parties' statements of case

4.1 Irving having established, as | have foundi Benying the Holocaustontains
passages which are defamatory of him, it is necg$sathe Defendants, if they are to
avoid liability, to establish a defence. The burdédoing so rests, under the English

system of law, upon the Defendants.

4.2 The substantive defence relied on by both Dkfets is justification, that is, that in
their natural and ordinary meaning the passagesmh Mr Irving complains are



substantially true. | have already recited, inisect above, the so-calldducas-Box
meanings or propositions the truth of which thedbefants seek to establish in order to
make good their defences of justification.

4.3 As practice requires the Defendants also gahdbeir formal statement of case,
served in February 1997, the detailed particulara/bich they rely in support of their
defence of justification. In November 1999 the Defents served a revised document
entittedDefendants’ Summary of Cadéis document comprehensively rearranges,
supplements and in some cases abandons the paipuéviously served. Irving has,
in my view sensibly, raised no objection to thisagting of the Defendants' case of
justification.

4.4 It is to be noted that in the particulars @tltase of justification the Defendants do
not confine themselves to the specific assertioadenby Lipstadt in her book. To give
but one example: no mention is mad®enying the Holocausif the bombing of
Dresden by the Allies it945. Yet section 5 of the Defendants’ SummaryasfeC
contains detailed particulars on that topic ciiieg Irving's treatment of the subject in
his bookApocalypse 1945: the Destruction of Dresddn objection has been taken or,
in my judgment, could be taken to this course stheeDefendants are entitled to rely
on Irving's account of the bombing of Dresden ippsrt of their contention that he
falsifies data and misrepresents evidence. The sg@ples to other matters raised by
the Defendants in theBummary of Casehich are not mentioned Denying the
Holocaust

4.5 For his part Irving has, in compliance with thkes, set out in summary form in his
Replies to the Defences of the Defendants his an®atbe allegations and criticisms
advanced by the Defendants in justification of wlas published. In October 1999 the
Defendants sought from Irving answers to a sefieetailed requests for further
information about his case. Unfortunately mosthaise requests went unanswered. In
the result much of Irving's case in rebuttal of deéence of justification emerged in the
course of his evidence at trial and in the coufd@socross-examination of the
witnesses called by the Defendants. The Defendenitsy view rightly, felt themselves
unable to object.

4.6 The Replies also include an allegation of neadigainst both Defendants, apparently
introduced in the mistaken belief that they welging also upon the defence of fair
comment on a matter of public interest. Malice magetheless be relevant to the issue
of damages, if that arises.

What has to be proved in order for the defencegtifjcation to succeed

4.7 As | have already mentioned, the burden of ipgthe defence of justification rests
upon the publishers. Defamatory words are presumddr English law to be untrue. It
is not incumbent on defendants to prove the tréigvery detail of the defamatory
words published: what has to be proved issthiestantiatruth of the defamatory
imputations published about the claimant. As g#ametimes expressed, what must be
proved is the truth of the sting of the defamaitdrgrges made.



4.8 Section 5 of the Defamation Act, 1952 provides:

Justification. In an action for libel ... in respect of wordstaining two or more
distinct charges against the [claimant], a defesfgastification shall not fail by reason
only that the truth of every charge is not proviettié words not proved to be true do
not materially injure the [claimant's] reputaticaving regard to the truth of the
remaining charges.

It may accordingly be necessary, in a case likgptheent where a number of
defamatory imputations are the subject of complameconsider whether such
imputations (if any) as the Defendants have faitedrove to be true materially injure
the reputation of the claimant in the light of thesputations against him which have
been proved to be true.

4.9 The contention for the Defendants is that tieye proved the substantial truth of
what was published, so that the defence of juatifim succeeds without the need for
resort to section 5. Irving, however, points outttthere are imputations which the
Defendants made in the book which they have najlsicio prove to be true. The
principal such imputation is that Irving agreedgéoticipate in a conference at which
representatives of violent and extremist group$ siscHezbollah were due to speak.
Irving contends that this defamatory imputatiosasserious that the Defendants' failure
to prove it or even to attempt to prove it is fatatheir plea of justification. The
Defendants on the other hand argue that by virtseaion 5 of the 1952 Act their
defence of justification should succeed notwithdtag their failure to prove the truth of
this imputation because, relative to the othessrimputations which they maintain
they have proved to be true, it has no significketéterious effect on the reputation of
Irving.

4.10 The standard of proof in civil cases is notynlat parties must prove their claims
or defences, as the case may be, on the balampeehabilities. In the present case
Irving argued, however, that, since the imputatiagainst him were so grave, a higher
standard of proof should be applied to the casbejustification advanced by the
Defendants. There is a line of authority which lelsshes that, whilst the standard of
proof remains the civil standard, the more seribesallegation the less likely it is that
the event occurred and hence the stronger shoultebevidence before the court
concludes that the allegation is established oétence of probability. | will adopt
that approach when deciding if the truth of thead®dtory imputations made against
Irving has been established.

Pattern of the judgment on the issue of justifaati

4.11 It is convenient, in order that the patterthef succeeding sections of this
judgment is clear, that at this stage | explain h@ropose to deal with the matters
raised by the defence by way of justification. B most part they relate to the period
of the Third Reich. In geographical terms the esevith which it is necessary to deal
are centred on Berlin but they extend to most efdbuntries conquered by the Nazis.
The Defendants rely in addition on the publicatjariterances and conduct of Irving
over the last thirty years. The number of documamnslved is huge. The volume of



evidence, mostly expert evidence, is massive.dsdltircumstances it has proved
necessary, for purely practical reasons, to diupl¢he allegations made by the
Defendants into a series of separate headings.

4.12 In the next eight sections of this judgmestall attempt to summarise in some
detail the arguments deployed by the parties sticel to the allegations made under
those headings. | shall not attempt to rehearde @aa every point taken in the reports
submitted by the Defendants' experts. Some ofritieisms made of Irving's
historiography appear rather pedantic. In any base sides have agreed that | should
confine myself to the issues which have been \aetil by one side or the other in
cross-examination. Whilst | will deal with the Datlants' case on justification under
the separate headings which | have mentionedjnipsrtant to note that it is an
essential feature of the Defendants' case thatlkbgations on which they rely overlap
and (as the Defendants put it) converge, thus ginogithe foundation of their defence
of justification.

4.13 Having summarised the parties' rival contestio shall then in a separate section
of the judgement set out my conclusions on therakisisue whether or not the defence
of justification succeeds.

Evidence adduced in relation to the issue of jigstiion

4.14 Before setting out the arguments and eviddne#, identify the witnesses whose
evidence was tendered on each side in relatidmetaéfence of justification.

4.15 | start with the evidence for the DefendaAts| have already said, Professor
Lipstadt did not give evidence (although a witngtséement from her had been served).

4.16 The only witness of fact for the Defendants Wi Rebecca Guttman who is
employed by the American Jewish Committee as aoutxe assistant. Her statement,
admitted under the Civil Evidence Act, related moeaent arranged by an allegedly
right-wing organisation in the US with which Irvimgsaid to have connections.

4.17 The main corpus of evidence for the Defendaatsprovided by academic
historians whose evidence was by consent admigtec@ert evidence. Written and oral
evidence was submitted by the following:

(i) Professor Richard Evans, who is Professor oti&to History at the University of
Cambridge and has written many historical worksualézermany. He gave evidence
principally about Irving's historiography, his ekgation of Hitler and hiis denial of the
Holocaust.

(ii) Professor Robert Jan van Pelt, who is a Peafesf Architecture in the School of
Architecture, University of Waterloo in Canada. féssor van Pelt is an acknowledged
authority on Auschwitz, about which he has writtattensively, and this was the
subject of his evidence.



(iif) Professor Christopher Browning, who is a Rxsdor of History at Pacific Lutheran
University, Tacoma, Washington. He gave evidenctherevidence about the
implementation of the Final Solution, covering gi®oting of Jews and others in the
East and the gassing of Jews in death camps (apartAuschwitz).

(iv) Dr Peter Longerich, who is Reader in the Dépeant of German at the Royal
Holloway College, University of London and a spéstan the Nazi era. He gave
evidence of Hitler's role in the persecution of dlegvs under the Nazi regime and of the
systematic character of the Nazi policy for theeextination of the Jews.

(v) Professor Hajo Funke, who is Professor of RalitScience at the Free University of
Berlin. He gave evidence of Irving's alleged asstomn with right-wing and neo-Nazi
groups and individuals in Germany.

The reports submitted by these experts ran toahadimore than two thousand pages

4.18 Not unnaturally (since it is his views andd¢vsduct as an historian which are
being attacked by the Defendants) evidence in tebaft the case of the Defendants on
justification came predominantly from Irving himsélhe course which was taken with
his evidence was as follows: he submitted a brigfegss statement, which did not
address the majority of the particulars relied griHe Defendants in support of their
plea of justification. He provided some elaboratidinis response to that plea in the
course of his opening and in the course of ansteemrsy questions. But it was mainly in
the course of his answers in cross-examinatiorh@dross-examination of the
Defendants' withesses that the detail of his cassrged.

4.19 In support of his denial of the allegatiort th@ broke an agreement in relation to
the microfiches in the Moscow archive containing tiaries of Goebbels, Irving called
Peter Millar, a freelance journalist, who at thediof the discovery of those diaries in

1992 was acting foFhe Sunday Times

4.20 Irving summoned to give evidence on his befwadfhistorians who were

unwilling to testify voluntarily. Their evidence walirected primarily to the question of
Irving's standing as an historian (in which coniwett have already mentioned them)
rather than to the plea of justification. The finsts Professor Donald Watt, who is an
Emeritus Professor at the London School of Econsmaid was described by Irving as
"the doyen of diplomatic historians". Professor Weds invited by Irving to give
evidence about the evaluation of wartime docummtatnd about Irving's reputation
and ability as an historian. The other withess somed by Irving to give evidence on
his behalf was Sir John Keegan, the Defence Etbtofelegraph Newspapers whose
knighthood as for services to military history. tée dealt with Irving's standing as an
historian. Another witness who gave evidence fainty, in his case voluntarily, was
Professor Kevin Macdonald, who is a Professor gtRslogy at California State
University-Long Beach. He gave evidence on whaehaed "Jewish-gentile
interactions” from the perspective of evolutionhiglogy. There was no cross-
examination by the Defendants' counsel of any e$ehwitnesses.



4.21 In the course of my summary of the evidenckaaguments on the issue of
justification, | shall need to make frequent refeeto the distinguished academic
experts whom, | have identified above. | hope thay will understand if, in referring to
them, | dispense with their academic titles (aavendone with in the case of Professor
Lipstadt). No disrespect is intended: it simply reskor easier reading.

V. JUSTIFICATION: THE DEFENDANTS' HISTORIOGRAPHICAL
CRITICISMS OF IRVING'S PORTRAYAL OF HITLER IN PARTI CULAR IN
REGARD TO HIS ATTITUDE TOWARDS THE JEWISH QUESTION

Introduction

5.1 A central tenet of Irving's historical writiadpout the Nazi era is that Hitler was not
the vehement and ruthless persecutor of the Javs¢his usually portrayed to have
been. Irving has on occasion gone so far as tohsdiyHitler was "one of the best
friends the Jews ever had in the THReich" Even if that can be disregarded as
hyperbole, Irving would not, | think, dispute ttreg has on many occasions put forward
the contentious view that, at least from the ddtemhe seized power in 1933, Hitler
lost interest in his former anti-semitism and thigtinterventions thereafter in relation
to the Jewish question were consistently desigoguidtect them from the murderous
inclinations of other Nazis.

The general case for the Defendants

5.2 At p161 oDenying the Holocaudtipstadt attributes to scholars the description of
Irving as a "Hitler partisan wearing blinkers". Tipdrase, importing the suggestion that
Irving deliberately ignores what is revealed by tistorical record, encapsulates one of
the main defamatory meanings of which Irving cornmdand which the Defendants
seek to justify.

5.3 The way in which the Defendants summarise hlea of justification on this part
of the case is as follows:

“"that the [Claimant], driven by his obsession vHtitler, distorts, manipulates and
falsifies history in order to put Hitler in a mdiavourable light, thereby demonstrating
a lack of the detachment, rationality and judgmesdessary for an historian”.

In their Summary of Case the Defendants highliggatrts made by Irving as to Hitler's
friendship for and leniency towards Jews, whichnetathey assert ignore a large and
powerful body of contradictory evidence. The Defamis contend that Irving

"misstates, misquotes, falsifies statistics, fgisetributes conclusions to reliable
sources, relies on books and sources that directifradict his arguments, quoting in a
manner that completely distorts the author's objest manipulates documents to serve
his own purposes, skews documents and misrepredatatsn order to reach historically
untenable conclusions, bends historical evidentiéittoonforms to his ideological
leanings and political agenda, takes accuratenmdtion and shapes it to confirm his



conclusion and constantly suppresses or delibgraterlooks sources with which he is
familiar because they contradict the line of argnhwehich he wishes to advance".

5.4 The Defendants advance a similar case agaunsg lin relation to his account of
the Nazi persecution of the Jews, culminating exgenocide which they assert took
place in the gas chambers, and his claims as textieat of Hitler's involvement in that
persecution. | shall deal with that part of theeshefants' plea of justification in sections
VI to VIl below. The present section is confineddertain specific instances where the
Defendants attack Irving's historiography.

5.5 The principal protagonist amongst the Deferglavitnesses of the view that Irving
persistently and deliberately falsifies historfi&gans. In seeking to make good this full-
blooded assault on Irving's historiographical apphg Evans included in his lengthy
written report multiple examples of the way in whia his opinion Irving portrays

Hitler in a manner which is utterly at odds witke tavailable evidence. He cited
numerous occasions when, so he alleged, Irvingrdést the historical record by one
means or another; suppressed evidence; made oalusie of unreliable sources and
arrived at perverse irrational conclusions aboenéy and documents. Evans also drew
attention to occasions when Irving has writtemiaipropriately flattering terms about
him. One example is Irving's description of théhrer in Hitler's Waras "a friend of

the arts, benefactor of the impoverished, defenflthhe innocent, persecutor of the
delinquent". Evans considers that the consistet ioi favour of Hitler which is
manifested in Irving's works may stem in part frowing's identification with Hitler

and from his professed intention to wiéler's Warfrom Hitler's perspective. Irving
has himself written that he sees himself as haaatgd as Hitler's "ambassador to the
afterlife” when he was engaged upon writing higgbéphy of Hitler. On the evidence of
what Irving has written and what he has said intdliss and speeches, Evans concludes
that Irving remains an ardent admirer of Hitlerglesthe overwhelming evidence
which condemns him.

5.6 Evans does not stand alone in making thesé katiisms of Irving's historical
method. In the narrower fields covered by theidence van Pelt, Browning and
Longerich level similar criticisms at him.

5.7 The Defendants based their attack on Irving®hography upon a number of
selected episodes. They contend that a detaildgsamaf the evidence which was
available to Irving supports their case that indusount of those episodes Irving has
persistently and deliberately falsified, maniputb#sad suppressed documents so as to
presents a picture which is skewed and misleading.Defendants focus their attention
on a "chain of documents" which Irving has religitjally on BBC television in June
1977 and on several later occasions, in suppdrisofiew that Hitler opposed the
persecution of the Jews and sought to protect fhem the excesses advocated by
other Nazis. | shall consider the parties' argusientelation to each of the incidents to
which the chain of documents relates.

5.8 Evans's detailed examination of those docunrentsals, so he alleged, consistent
falsification of the historical record on the paftrving. Evans expressed the opinion
that what he described as Irving's "egregious gtneere calculated and deliberate. He



accepted that anyone can make mistakes but pantg@és did Browning) that, where
all the so-called mistakes are exculpatory of Hitllee natural inference is that the
falsification of the record is intentional. Evarid dot resile in his oral evidence from
the view expressed in his written report that Igvdoes not deserve to be called an
historian.

Irving's general response

5.9 As | have already observed, Irving regarddrtiputation that he has deliberately
falsified the historical record as one of the ngesious which can be levelled against an
historian. He testified that he had never knowirglyvilfully misrepresented a
document or misquoted or suppressed any documeabwilould run counter to his
case. He repudiated each and every one of the @efiesi allegations of misquoting,
misconstruing, mistranslating, distorting or maréping the evidence.

5.10 Irving denied any obsession with Hitler, aglbried any falsification of history so
as to portray Hitler in a more favourable lightihg argued that he has every right to
praise Hitler where praise is merited. Other hiatws, such as AJP Taylor, have taken a
similar line. Irving also resents the claim made_ipstadt that he has placed above his
desk a self-portrait of Hitler. In fact it is notigg more than a postcard-sized sketch
which is not on display, although he occasionatigvss it to visitors.

5.11 Irving drew attention to the fact thatHitler's War, as well as in his other
published works, he frequently includes materiahdiscredit of Hitler and other
senior Nazis and makes criticism of them. He pairmtet that he has expressly drawn
his readers' attention to crimes committed by Hitle his closing submission he
included a list of derogatory references which tnasle about Hitler. He refuted the
notion that these critical references were inseidetactical purposes, that is, to enable
him to point to them in the event of commentat@msuging him of being a Hitler
partisan. He has made no attempt to conceal fregmeliders the rabid anti-semitism
displayed by Hitler in the early days. In his u$enaterial obtained in his interviews
with Hitler's former adjutants or their widows, has included information provided by
them which reflects adversely on Hitler.

5.12 As Evans acknowledged, Irving has uncoverechnmew material about the Third
Reich He has researched documents not previously @ibyehistorians, for example
the Himmler papers in Washington and the Goebhatsed in Moscow. He has tracked
down and interviewed individuals (such as Hitledgutants or their widows) who
participated in or observed some of the eventshwvtdok place during Hitler's regime.
Irving pointed out that, when he uncovers new daenisior sources, he habitually
makes them publicly available by placing them anvebsite or by some other means.
Irving argues that no duplicitous historian wou&hhve in this way, for he would be
providing the evidence of his own duplicity to atimstorians. Irving advances a
similar general argument in rebuttal of the claivatthe has deliberately misrepresented
or skewed or mistranslated documents. Irving daatl he invariably indicates in a
footnote where the document is to be found andhafteotes the document in the
original German. Irving contended that a histoirsent on misleading his readers
would not so forthcoming with the evidence of hienadisreputable conduct.



5.13 Irving rejected the attack upon his historagdry mounted by Evans: the criticisms
are sweeping but the instances cited in suppdherh are, he claimed, relatively
insignificant. Evans takes no account, Irving ceainmd, of the quality of the historical
work displayed in his many published works manwbich have been favourably
reviewed by fellow historians. Irving was critia#l frequency with which Evans
resorted to "the consensus amongst historians"gdyyoksupport for his attack on
Irving. He suggested that many of the criticismgaeted by Evans were derived by
him from the work of Professor Broszat, who hadspeal reasons for writing
corrosively about him. Irving stressed that he $thde judged by the use which he
made of the evidence which was available to hithetime of writing and not by
reference to evidence which has come to light mecently.

5.14 Irving was, understandably, indignant thatrisviacluded in his report a reference
to his having been required by the British MuseameadHitler's Warin the section of
the library reserved for pornographic material. viZay of rejoinder he stated that the
librarian of the Widener Library in New York appatky thinks well enough of him to
stock forty-seven of his books.

5.15 Irving's general response to this part okéndants' case of justification is that,
when the pertinent documentary evidence is sulgeoctérigid historical criteria” (i.e.
when due account is taken of the authenticity &ed-¢liability of the evidence, the
reason for its existence and the vantage poirft@tburce or author), a relatively slim
dossier of evidence emerges which does indeed fithey intervening in every
instance to mitigate or lessen the wrongdoing agaire Jews. Few, if any, documents
point in the opposite direction.

The specific criticisms made by the Defendants wiihg's historiography

5.16 In dealing with the Defendants' exampleswihig's alleged distortions of the
historical record, | shall adopt the approach taikgthe Defendants in their Summary
of Case and deal with them one by one and, scsfaracticable, in a chronological
order. In each case | shall start with a brief aot®f the relevant historical
background. Then | shall by setting out in sumntbeycriticisms made by the
Defendants of the use made by Irving of the evidenailable to him in relation to the
particular episode and thereafter | will summahgang's response to those criticisms.

(i) Hitler's trial in 1924
Introduction

5.17 In 1924 Hitler was tried and, following hisnetction, imprisoned for his role in
the Nazi uprising in Munich in November 1923.

5.18 At p18 of the 1991 edition bfitler's Warlrving makes a passing reference to
Hitler's attemptegutsch on which occasion, according to Irving, Hitlersdplined a
Nazi squad for having looted a Jewish delicatessen”



5.19 A more detailed account of Hitler's role ie ffutsch is given at p59 Goering
where Irving writes:

"Meanwhile Hitler acted to maintain order. Learnthgt one Nazi squad had ransacked
a kosher grocery store during the night, he sarthi®ex-Army lieutenant who led the
raid. 'We took off our Nazi insignia first!" expatdted the officer — to no avalil, as Hitler
dismissed him from the party on the spot. 'l skad that no other nationalist unit allows
you to join either!" Goring goggled at this exchangs did a police sergeant who
testified to it at the Hitler trial a few weeksddt.

Case for the Defendants

5.20 Evans noted that, whereaditier's Warit is claimed by Irving that the whole
squad which was involved in the looting was disogadl by Hitler, inGoeringit is just

the ex-army lieutenant. The reader who seeks twveshe inconsistency is not assisted
by any footnote identifying either the police sengewho is said by Irving to have
witnessed the dismissal or the occasion when he hg@vevidence (as would be
conventional practice for a reputable historian)inig says at p518 that his account is
knitted together from eye-witness evidence at tia t

5.21 Evans managed to track down the identity efpiblice officer, who was called
Hofmann. The Defendants criticise Irving for higdee to inform the reader that
Hofmann was a loyal member of the Nazi party whdigipated in thgoutschand who
was on that account likely, when testifying onlehalf at his criminal trial, to give a
favourable account of the conduct of Righrerin his testimony and to depict him as a
law-abiding citizen.

5.22 According to Evans, examination of the trapg@f Hofmann's testimony reveals
several inaccuracies in Irving's account. Thermisupport for the claim that Hitler
summoned or "sent for" the former lieutenant ot ttoer the police sergeant officer or
Goering "goggled” when Hitler admonished him fadiag the Jewish shop. The
admonition took place before tpatschand so cannot have formed any part of an
attempt by Hitler to maintain order during it.

5.23 Irving's account is also criticised for migegenting the nature of Hitler's concern
about the raid on the Jewish shop. The recordeoéttidence given at the trial
demonstrates that Hitler's concern was not to puthig officer for victimising a Jewish
shopkeeper but rather that the incident might cgravlbad impression of his new party.

5.24 Evans maintained that, far from acting to gebdewish property during the
putsch there is reliable evidence that Hitler (as hedathadmitted at his trial) ordered
a raid on a Jewish printing house by armed Stormsdin troops, who under threat of
violence stole 14.5 billion marks. This robberypresented by Irving at p59 Goering
as a "requisition” of "funds".

5.25 The Defendants maintain that in the respebhtshnl have summarised, in his
account of Hitler's reaction to the raid on the i3vdelicatessen and the evidence given
at his trial, Irving persistently twists and emlakeis the facts so as to exculpate Hitler



and portray him as having acted sympatheticallyatols the Jews. Evans emphasised
that it is essential for any historian to pay clatention to the background of any
source he intends to quote so as to ensure thataheeliable witness. He concluded that
Irving deliberately suppressed the informationaabklbfmann's background, preferring
instead to present him to the reader as an obgeatid trustworthy source, when to
Irving's knowledge he was nothing of the kind.

Irving's response

5.26 In the course of his own evidence and hisseexsmination of Evans Irving made
a number of claims about his treatment of Hofmaewdence.

He repudiated the suggestion that he had delibgnatevided a footnote for Hofmann's
evidence which would make it difficult for anyone minded to track it down. By way
of explanation, he explained that his publisher tateéd for cuts to be made in the text,
so he had abbreviated the footnotes with the résattthey are not as helpful as they
might otherwise have been.

5.27 Irving initially excused his version of evebissaying that what he wrote was
based on the microfiches of Hofmann's testimonyerathan the verbatim transcript of
the evidence given at the trial. But Evans poirttetithat the contents of both were the
same. Irving next claimed that he had no way ofking that Hofmann was a
longstanding member of the Nazi party and so likelgresent Hitler in a favourable
light. Evans responded that this would have be@ar@nt on the face of Hofmann's
testimony, which Irving read on microfiches and evhrecounted his close relationship
with Hitler and his involvement in theutsch Moreover the Judge is recorded on the
transcript as having congratulated Hofmann for kpggout on behalf of hifuhrer.
Irving responded that he had not had the transofiptofmann's evidence when he
wrote Goeringor, if he had, he had not read that section oteegmony which related
to Hofmann's membership of the Nazi pakMyhen it was the pointed out to Irving that,
in the course of his own cross-examination, hedzad that he had read the whole
transcript of Hofmann's evidence (which was om fpages long), Irving explained
that, whilst it was true that he had read Hofmaewidence, he had not "paid attention”
to what he had said about his background. He attegdeaders dflitler's Warand
Goeringwould be able to work out for themselves that Harfim was not an objective
witness without that fact being spelled out.

5.28 Irving accepted that there is no evidence@uaaring "goggled” when Hitler
disciplined the former lieutenant but regards #®permissible "author's licence".
Irving defended his description of the robberyhs bank as "requisitioning” the bank's
funds by saying that the robbery was an obviouskprae was seeking to write with a
"light touch".

(i) Crime statistics for Berlin in 1932

Introduction



5.29 During the Weimar Republic statistics werentaned for the numbers of crimes
committed year on year. The crimes were broken datentypes of offences.

5.30 In the context of describing in his bdBkebbeldhow Goebbels turned anti-
semitic when he realised the dominant position pezuby the Jews in Berlin in the
1930s, Irving wrote that Goebbels was unfortunatett always wrong" to highlight
every malfeasance of the crimird@mi-mondend identify it as Jewish. He added at
pp46-7:

"In 1930 no fewer than 31,000 cases of fraud, ngaimdurance swindles, would be
committed by Jews".

Irving cited in the supporting footnote variousarences including Interpol figures
which are said to be quoted in theutsche Nachrichten Buro (DNBE0 July 1935 and
Kurt Daluege Judenfrage als Grundsat#i Angriff, 3 August 1935. Two other sources
are also given, namely Kiaulehn and Wieglin.

Case for the Defendants

5.31 The Defendants assert that the claim aboaho#fs of fraud committed by Jews,
espoused by Irving ioebbelsis factually incorrect and that the referenceésdcby
him in the footnote do not bear out his claim.

5.32 Indeed, say the Defendants, Interpol did rist én 1932. The DNB, according to
Evans, was a news agency which acted as the meathpf the Nazi regime. In any
case the DNB article cited by Irving did not contany Interpol statistics but quoted
remarks made by Daluege at a press conference wiaismothing more than a
propaganda exercise designed to justify the bpgedecution of the Jews.

5.33 As for Daluege, he was an enthusiastic memiie Nazi party who later
emerged as a mass murderer on the Eastern franartitle inAngriff, relied on by
Irving, was an attempt to justify the remarks matithe press conference in July 1932.
The transcript of those remarks does not bearhaufigure which appears in Irving's
text. Nor, claimed Evans, do the other two refeesngiven by Irving in the footnote.

5.34 The Defendants argue that, if (as a reputaibterian would and should do) Irving
had checked the official statistics, it would h#sesn obvious that no more than 74
Jews were convicted of insurance frauds. Irvingdraatly exaggerated Daleuge's
already suspect claim as to the number of sucimodle committed by Jews. No
evidence is cited by Irving, or has been subsedppriduced by him, for the claim
that Jews committed 31,000 offences of fraud tkeat pr anywhere near that many.

Response of Irving

5.35The "conditional response”, as Irving put it, testbriticism is that due to an error
on his part the footnote cites the wrong sourceswis, however, unable to identify the
correct sources because, since he was banned fitening Germany in 1993, he no
longer has access to the material documents.



5.36 Irving was unwilling to accept that the figuvhich he quoted was wrong. He
claims that it was not unreasonable to rely on Bgéy who was admittedly "a dodgy
source" but was at the time the head of the Gepoéice system making it necessary to
rely on him. Irving said that everyone would kndwatt Daleuge was an active Nazi, so
there was no reason to include in the text or enfttotnote a cautionary note warning
readers about placing reliance on Daluege as atilg and trustworthy source. Irving
added that the two other sources cited by him airco the figure he quoted but, as
already explained, Irving cannot gain access tomthe

(iif) The events of Kristallnacht in November 1938
Introduction

5.37 The next example of alleged historical digtorby Irving relied on by the
Defendants is his account of the events in Muniahelsewhere on the night of 9/10
November 1938 known a&istallnacht(the night of broken glass). This is the second
link in the chain which Irving regards as provihgt Hitler defended the Jews.

5.38 9 November 1938, being the anniversary ofdhed putschof 1923, was marked
by various parades and a celebratory dinner at 8tu@id Town Hall attended by
Hitler. After Hitler's departure, Goebbels madeaech in the course of which he
informed his audience of anti-Jewish demonstratiehich had been taking place in
Hesse and Magdeburg-Anhalt and which had resultéialei destruction of Jewish
businesses and synagogues. These demonstratioape@@ntly been prompted by the
murder in Paris of a German diplomat named von Rgth young Pole (described by
Irving as "a crazed Jew").

5.39 Goebbels said in his speech at the Old Towh Ha

"On his briefing thd=uhrer had decided that such demonstrations were neiHe
prepared nor organised by the party, but insoféineyg are spontaneous in origin, they
should likewise not be quelled”.

Those present understood Goebbels to mean thpatheshould organise anti-Jewish
actions without being seen to do so. Accordinglgirduthe night of 9/10 November, 76
synagogues were destroyed and a further 191 detoii500 Jewish shops and
businesses were destroyed; widespread looting mtand 20,000 Jews were arrested
and sent to concentration camps where they wemragvmistreated. Such incidents
were not confined to Munich: it was a nationwidemm.

The Defendants' case

5.40The principal account dfristallnachtby Irving is to be found at pp273-7 of his
biographyGoebbeldut other references are to be found at pp196a281612-4. There
are also accounts of the eventKastallnachtin Hitler's Warand in other articles
published by Irving. All these accounts were sutgddo detailed and severe criticism
by Evans and by Longerich.



5.41 The first and main point on which the Deferidagxperts take issue with Irving's
account is his claim that the nationwide pogrom e@sceived and initiated by
Goebbels and that Hitler did not approve or evemwkabout the pogrom until it was
well under way and, when informed, was livid anddrto stop it. In order to make this
claim, the Defendants allege that Irving has resbitd systematic distortion and
suppression of data.

5.42 According to Goebbels's diary

"Big demonstrations against the Jews in Kassellesbau, synagogues set on fire and
businesses demolished ...l go to the party reaeptithe Old Town Hall. Colossal
activity. | brief theFuhrer. He orders: let the demonstrations go on. Withdizav t

police. The Jews must for once feel the peopleis fthat is right".

This passage is rendered as follows by Mr Irvingt73-4 oiGoebbels

"..[Goebbels and Hitler].. learned that the polire intervening against anti-Jewish
demonstrators in Munich. Hitler remarked that tbége should not crack down too
harshly under the circumstances. '‘Colossal activitg Goebbels diary entry reports,
then claims: 'l brief th€uhrer on the affair. He decides: allow the demonstratian
continue. Hold back the police. The Jews must erga taste of the public anger for a
change'.

5.43 Evans claims that the cumulative effect ofrthstranslations and omissions in
Irving's account give the false impression thateflitnerely ordered the police not to
intervene against some unspecified anti-Jewish dstrators in Munich, when in truth
he had given positive orders that the demonstratstiould continue not just in Munich
but also elsewhere. These orders had been givetitley after he had been briefed by
Goebbels about the burning of synagogues and deéomodif businesses in Kassell and
Magdeburg-Anhalt. Evans alleged that Irving hastrarslatedzuruckziehemas

meaning 'hold back’ when it actually means 'witidr&Vhat Hitler had actually wanted
was that the police should be removed from theesehviolence altogether. The
reason, according to Goebbels's diary, was thaidies might feel the people's fury
(not, as Irving translates the German, be 'giveaste of the public anger’).

5.44 Evans criticises as being contrary to theené Irving's suggestion that it was not
until after Hitler had left the Old Town Hall th&oebbels learned of widespread anti-
Jewish violence and decided off his own bat to astethe pogrom. This suggestion
distances Hitler from responsibility for the viotEnwhich occurred later that night and
the following day. The Defendants contend thatnaking that suggestion, Irving
ignores or suppresses the evidence that it wasrktho authorised the continuation of
the widespread violence of which he had been inéorivy Goebbels before he (Hitler)
left the Old Town Hall.

5.45 Longerich expressed the view that the courigegpogrom clearly demonstrates
Hitler's personal initiative. Goebbels's diary gritr 9 November, already quoted,
refers to big demonstrations against the Jews ss&baand Magdeburg, which had in
any case been reported in the Nazi press that ngpr8o the suggestion that Hitler did



not know about them when he left the Old Town kalinsustainable, as is the further
suggestion that Goebbels first learned of the sufallee violence them after Hitler had
departed.

5.46 At pp 275 and 281 @oebbelsirving refers to "Goebbels's sole personal guilt”
and to his "folly" respectively. In the followingapsages Irving claims that Hitler,
Himmler and Heydrich were all opposed to the pogrAnother person presented by
Irving as an opponent of the burning of synagoguebviolence towards the Jews is the
SA leader Victor Lutze. Irving also claims that &Suppenfuhref~ust (wrongly called
Lust by Irving) explicitly ordered that no synageguvere to be burned. These claims
buttress the contention advanced by Irving thatiBels was solely responsible for the
orgy of violence which markedristallnacht

5.47 Evans dismissed these claims as being theigirofla manipulation of the

evidence by Irving. According to Evans, the evidetends to suggest that the SA group
leaders generally played an active role in stattiivegviolence. Evans argues that
Juttner, who was the source for Irving's claim thatze opposed the pogrom, is wholly
unreliable: he was himself a senior SA leader aasddie in the events of that evening
make it very improbable that he disapproved théewice. As for Irving's claim that

Fust took action to prevent the burning of synagsgivans concluded that it was
simply invented by Irving.

5.48 On this aspect #lristallnacht,Evans was also critical of the omission of any
reference in Irving's account of the night's evéathe report of the internal enquiry
subsequently held by the Nazi Party in February@18&cording to that report,
Goebbels in his speech at the Old Town Hall toldypaembers that Hitler, having

been briefed by him about the burning of Jewistpshand synagogues, had decided
that in so far as they occurred spontaneously werg not to be stopped. Evans pointed
out that it would have been foolhardy in the extedor Goebbels to have lied to old
party comrades in the context of the party enqabgut what Hitler had said and
decided about the anti-Jewish demonstrations.

5.49 The Defendants further contend that Irvingtant of events during the night of
9/10 November seriously distorts the role playedHiiler. In the first place the
Defendants criticise Irving for his omission toeefo a telegram sent from Berlin at
23.55 on 9 November by Muller, head of the SecWRlice, to officers warning them
of the forthcoming outbreak of anti-Jewish demaatgins and ordering that they were
not to be interrupted. The Defendants contendtthgis an important document which
reflects precisely what Hitler had ordered eatlet evening. They argue that it is
obvious that Muller (who was answerable to Heydngho in turn was answerable
through Himmler to Hitler) was acting on instructsofrom the highest level. Yet no
mention of Muller's telegram is made in the textreing's writing abouKristallnacht

5.50 Evans canvassed the question whether Hitlsercamasulted before the telegram
from Muller was dispatched. He pointed to evidemomsisting in the testimony at
Nuremberg of one SS officer (Schallermeier) andvtiress statement of another
(Wolff) and confirmed by a contemporaneous repmthe Foreign Office, which
suggests that it is very likely that Hitler and Himer met before Muller sent the



telegram. Himmler and Hitler were seen togetherinversation earlier that evening
before the dinner at the Old Town Hall. If HitleaxdaHimmler did meet, argued Evans,
it is inconceivable that Muller's telegram would/edeen sent out in those terms
without Hitler's approval. According to Evans,dttherefore to be inferred that, far from
ordering that action against Jews be halted, Hitl&ruth ordered it to continue. The
evidence relied on by Evans in support of thisrigriee is ignored or dismissed by
Irving, unwarrantably so in the opinion of Evans.

5.51 Criticism of Irving was made by the Defenddntshis omission to make reference
to an instruction issued by the leader of SA grhgpdsee Bohmcker, which alluded to
the wish of Hitler that the police should not iféze with the anti-Jewish
demonstrations. The reason why Irving omits thissage, suggested the Defendants, is
that it runs counter to his thesis that Hitler wa®ughout concerned to protect the
Jews.

5.52 At pp276-7 of5oebbeldrving writes that, when Hitler learned of the pogp at
about 1am on 10m November, he was "livid with rag@d snapped to Goebbels by
telephone to find out what was going on. Hitlesasd to have made a "terrible scene
with Goebbels" who did not anticipate Hitler's flurHitler's alleged reaction supports
the thesis advanced by Irving that Hitler did mdtigate the violence of that night.

5.53 In this portrayal of Hitler's reaction, Evatzused Mr Irving of further invention,
manipulation and suppression. Irving's accounhefavents of the night of 9/10
November, including in particular his account ofléfis reaction when apprised of the
violence, depends heavily on the interviews whieltbnducted long after the war with
Hitler's adjutants, that is, officers closely akted to Hitler. Evans claimed that Irving
adopted a deplorably uncritical attitude towardsddjutants' version of events. Not
only were they trying to call to mind events whtolok place long ago, they were also
highly likely to slant their accounts in favourlditler. Another reason for scepticism
about their accounts is their wish to exculpatentelves. Moreover, argued Evans, it is
essential for an objective historian to weigh #&itnony of such witnesses against the
totality of the available evidence in order to tésteliability. The contemporaneous
documents created during the night of violencdikedy to prove a far more reliable
guide than the self-serving and untested accoudrtisler's staff. Irving, he contended,
failed lamentably to weigh that evidence in theabak.

5.54 The principal source for the claim that Hithes observed by Eberstein, Chief of
Police in Munich, to be "livid with rage" is sai¢ Irving to be Hitler's chief former
personal adjutant, Wilhelm Bruckner. Irving obtalrigruckner's papers from his son
and donated them to the Institute of History in Mtrto which Irving no longer has
access. He was therefore unable to produce docanyerrification of Bruckner's
account. He was able to producBeckblatt(cover sheet) which includes a summary of
the contents of the relevant file in Munich butttlaes not indicate the presence in the
file of anyKristallnachtmaterial. Evans's assistant searched the rel@leant Munich
but was unable to find any document there whichteel toKristallnacht So the
evidential position is unsatisfactory. Another @aput forward by Evans for doubting
Irving's account is that contemporaneous docunesigblish that later that night at
2.10am Eberstein telephoned to Gestapadn various towns repeating the order that



police were not to interfere with actions agairests. Eberstein would have done no

such thing, argued Evans, if indeed he had sederHitid with rage about the actions
against the Jews. Irving makes no mention of Eberstinstruction in his book about
Hitler.

5.55 Be that as it may, Bruckner was a close aatoof Hitler, so that, according to
Evans his evidence needs to be treated with cautiaany case, according to a second-
hand summary made by a German historian of a séstemade by Bruckner, he was
able to say no more than that Eberstein "probalbsit to see Hitler. In his evidence at
Nuremberg, Eberstein did not mention having hasl tineeting with Hitler. So,
according to Evans, the evidence for Hitler's ieachaving been one of anger is very
thin and difficult to reconcile with other eventgt evening. The violence continued
virtually unabated throughout the night; this idikely to have occurred if indeed Hitler
had at any stage wanted to bring it to a halt.

5.56 Another witness relied on by Irving for Hitkereaction to the mayhem which
broke out is Julius Schaub, a long-standing Nazypaember and senior SS officer
(who after the war described Hitler as a peacealpwinan). In his papers Schaub
claimed that Goebbels "ordainKdistallnachtSunday (sic)" and that Hitler was furious
when he learned of the outrages. Evans arguedtitub too was close to Hitler and
his evidence on that account should be treatedsggpticism. Schaub's evidence, like
that of the other witnesses relied on by Irvingmgossible to reconcile with Hitler's
attitude towards the violence in the early everdh§ November or with the orders (to
which | shall shortly come) which went out in therlg hours of 10 November
permitting the excesses to continue.

5.57 The third witness relied on by Irving for itk reaction on hearing of the anti-
Jewish outrages is von Below, who was a Colon#ia@d uftwaffe Irving interviewed
him some thirty years after the event. He was itasethe hotel where Hitler was
based at the time. He claimed to recall that H#lexaction, when hearing of the
violence from von Eberstein, was to ask what wasgyon. He said that Hitler became
angry and demanded that order in Munich be restatredce. Evans noted that in his
memoirs (as opposed to his interview by Irving) Balow made clear that he was not
present when, on learning of the pogrom, Hitletkkepto Goebbels by phone and so
could not have overheard any part of their contensaEvans argued that Irving's note
of his interview with von Below makes clear thaintrary to Irving's claim in
GoebbelsHitler asked Eberstein (not Goebbels) to findwhat was going on. There is
no evidence, said Evans, for Irving's claim thatddi"'snapped” orders at Goebbels.
Evans regarded von Below as a variable witness evhosount oKristallnachtis

wholly unreliable.

5.58 Another source for Irving's contention thatiéticondemned the pogrom is
Hederich, a longstanding senior Nazi. Evans csiédilrving for his reliance on him.
Hederich based his assessment of Hitler's atttimtards the violence upon his
impression of a speech which he claimed Hitler metdee Old Town Hall before
Goebbels spoke. But the evidence is clear, acoptdiEvans, that Hitler made no
speech at the Old Town Hall that evening.



5.59 At p276 ofGoebbeldrving gives the following account of the messagat
shortly after 1lam by Heydrich (Head of German Sigg#olice):

"What of Himmler and Hitler? Both were totally unang of what Goebbels had done
until the synagogue next to Munich's Four Seasastelldet on fire around 1am.
Heydrich, Himmler's national chief of police, wataxing down in the hotel bar; he
hurried up to Himmler's room, then telexed instiars to all police authorities to
restore law and order, protect Jews and Jewishepiopnd halt any ongoing incidents”.

According to Evans this is a blatant manipulatibthe historical record.

Heydrich's telex sent to police chiefs and secwgvice officers at 1.20 am on 10
November, which emanated from Himmler, instructezht that the demonstrations
against the Jews expected during that night weis to be obstructed” subject to the
following restrictions:

"a) only such measures may be taken as do notvexasly endangering of German life
or property (eg synagogue fires only if there isdaager of the fire spreading to
surrounding buildings),

b) the shops and dwellings of Jews may only berogstl not looted. The police are
instructed to supervise the implementation of tider and to arrest looters.

c) care is to be taken that non-Jewish shops ipmhg streets are unconditionally
secured against damage,

d) foreign nationals may not be assaulted, evérelf are Jews".

Evans maintained that the meaning is clear: apam those specific, narrow
circumstances, the police were ordenedito intervene. The Defendants contend that
Heydrich's order confirms and repeats the instoncdf Himmler (which Irving accepts
would have originated from Hitler) that the demoatbns were not to be interrupted.
The restrictions only applied in identified and iied circumstances (eg where there
was risk of damage to non-Jewish property). Se dlleged that Heydrich's telex
ordered the exact opposite of what Irving claimeGoebbels

5.60 Evans advanced a similar criticism of Irvinggatment at p277 @oebbelsf a
telex sent at 2.56am from the office of Rudolf Hésang writes that

"Hess's staff began cabling, telephoning and radigstructions t@&auleitersand
police authorities around the nation to halt thelness".

In fact, according to Evans, the order read:

"On express orders from the very highest levek atarson against Jewish shops and
the like are under no circumstances and under ndittons whatsoever to take place”.



It is common ground that the message is referorantorder from Hitler ("the very
highest level"). That order, according to Evangl tiee limited effect of preventing fire-
raising in Jewish shops and the likégschaften oder dergleichgmaind was not aimed
at preventing attacks on Jews and their propemgigdly. The concern for shops arose,
said Evans, because they were in most cases own@drmans. The order did not
purport to proscribe attacks on Jewish homes @yoagogues. It referred only to arson
and not to other forms of violence. Its tenor iagistent with the telegrams sent out by
Muller and by Heydrich earlier that evening. Thexeasserted Evans, no warrant for
the claim which was made by Irving in an articldjghed in 1983 that this order
shows that Hitler ordered "the outrage” to stophferth. If he had so ordered, why,
asked Evans, did the violence continue. Far froteiang the outrage to cease, Hitler
was by necessary inference authorising the cortioruaf most of the lawlessness.

5.61 Evans alleged that Irving is guilty of furthleanipulation of evidence in relation to
the account given by Hitler's adjutant, Wiedemamimch Irving uses to support his
thesis that Hitler ordered Goebbels to stop theckst when he heard about them. In
Goebbeldrving writes:

"Fritz Wiedemann, another of Hitler's adjutantsy €aoebbels spending much of that
night, 9"/10", telephoning ... to halt the most violent excesses

Evans claimed that there are good reasons to doebeliability of Wiedemann and

that in any event Irving has distorted or at leastggerated his evidence. What in fact
Wiedemann wrote was that "it is reliably reportledtt Goebbels had been seen making
these telephone calls. There was therefore ndigatton for Irving's claim that
Wiedemann "saw" Goebbels making these calls. Itma® hearsay. In any event, said
Evans, the picture conveyed by Irving is whollyansistent with other evidence of
what Goebbels was doing that night.

5. 62 Irving is further criticised by the Defendsufdr ignoring evidence, which
according to Evans is inherently more reliable, egrnthe evidence contained in the
report of the Supreme Party Tribunal report of @BrEary 1939. That report includes a
finding that when, at about 2am on 10 November,dBeks was informed of the first
death of the Jew in the progrom, he reacted byhgaywould be the first of many. This
reaction accords, say the Defendants, with the diatry made by Goebbels that
morning rejoicing in the violence ("Bravo!").

5.63 Lastly in relation to the eventsKiistallnacht, Irving at p281 ofGoebbelqjuotes
from the diary of a diplomat named van Hassell reicqg the reaction of Rudolf Hess
to the violent actions directed at the Jews. ltisea

"[Hess] had left [the Bruckmanns] in no doubt thatcompletely disapproved the
action against the Jews; he had also reportedéigs\vn an energetic manner to the
Fuhrer and begged him to drop the matter, but unfortupai@mpletely in vain. Hess
pointed to Goebbels as the actual 'originator' ".

In Goebbeldrving refers only to Hess's view that Goebbels Wee originator of
Kristallnacht Whilst no objection was taken by him to the ukthat part of the



quotation, Evans did criticise Irving' for his faié to refer to what Evans regarded as
the far more significant aspect of Hess's accawarely that Hitler had ignored his plea
to halt the progrom. That omission amounts, acogyth Evans, to a blatant
misrepresentation of the diary entry. Evans alg@ised Irving for his failure to

mention the immediately following passage fromghee diary which recounts a
conversation Hassell had with the Prussian Findfioester, Popitz, who is recorded as
having said that Goering considered Hitler resgaador the events dfristallnacht.

5.64 Evans concluded that Irving's claim that dytime night of 9/10 November Hitler
did everything he could to prevent violence towatasJews and their property is based
upon a tissue of inventions, manipulations, sugioas and omissions.

Irving's response

5.65 Irving denied that in his account of the esefKristallnachthe had
misrepresented the attitude Hitler adopted towtHrdwiolence directed at the Jews and
their property. He maintained that the violence wégated and promoted by Goebbels,
who was acting without the authority of Hitler. Higued that, once Hitler became
aware of the scale of the anti-Jewish rioting, lgehis best to limit the violence.

5.66 Irving justified his translation of the accogiven by Goebbels in his diary of the
remarks made by Hitler when he was told about #meahstrations as an attempt on his
part to convey to his readers in the vernaculafldtv®ur of Goebbels's style of writing
in his diary. He denied that his version contaimg @istranslation of the entry. As to
the significance of what Hitler ordered at thatyatage of the evening's events, Irving
at one stage in his evidence suggested that whettliets had reported to Hitler was the
death of van Rath rather than that demonstratigamat Jews had broken out. But he
later conceded that Hitler would have been toldualile demonstrations against Jews.
He emphasised that, at the point when Hitler gaseider for the police to be pulled
back, the scale of the anti-Jewish demonstraticasmodest. So it could not be said,
claimed Irving, that Hitler was sanctioning excesstiolence. It was not until later that
night, towards midnight, that the demonstrationsayt of hand and turned into a full-
scale pogrom against the Jews.

5.67 Irving accepted that his account of Hitlegaation on hearing in the early hours of
the morning of 10 November about the outrages wivete taking place is heavily
reliant on the testimony of Hitler's adjutants pded many years after the event. Irving
said that he was scrupulously careful not to putdaanto the mouths of those whom he
interviewed. Irving testified that he spoke to \Below on no less than ten occasions.
He claimed that what von Below then said is moretlmyoof belief than what he wrote

in his memoirs. Irving pointed out there is no evide which directly contradicts the
accounts of the adjutants on which he has pladehce. Their accounts converge and
S0 may be said to corroborate one another. Irvidgndt accept that, in accepting the
evidence of the adjutants abddristalinachtbut rejecting for example the evidence of
survivors about events at Auschwitz, he has bedty gl applying double standards.

5.68 As to Muller's telegram, Irving agreed thatwas aware of it but made no mention
of it in GoebbelsHe testified that he did not regard it as adaimgh. Moreover Irving



did not accept that the evidence shows that Hailghorised or even knew of Muller's
order. Muller was in Berlin whereas Hitler was iuMch. Nor, said Irving, does
Bohmcker's message add anything to what is alrkadyn from other sources. He
pointed out that he did refer to Bohmcker in a fobé.

5.69 Irving denied having misrepresented Heydritthex of 1.26am. The reference
given in the footnote iGoebbeldor this message is ND:3052-PS. In cross-exanunati
the message with reference number ND:3051-PS, whe&ebefendants claim is
Heydrich's 1.20am message, was put to Irving. kteteat he was quoting from a
different message sent by Heydrich, namely ND:3BS2which is the reference given
in GoebbelsHe disagreed with the suggestion that it waskehfithat Heydrich would
have sent another telex at about the same timean$iwer to the Defendants' accusation
of misrepresentation was therefore that he was sarmaimg the content of a different
message sent by Heydrich at about the same timehwile was unfortunately unable to
produce). However, when confronted with the textnelssage ND:3052-PS which the
Defendants had obtained overnight, Irving accegtatlit cannot have been the source
for what he wrote. When reminded that on his owbsite he had admitted muddling
3051 and 3052, Irving conceded that there had heasther source for what he wrote
about Heydrich's telex. In the end, as | understand Irving answered the criticism
made by the Defendants of his accounBoebbelof Heydrich's telex by saying that, if
he misinterpreted it, it was an innocent error ldcly which occurred in the redrafting
process. He maintained that the error is in théecdrof the book as a whole a trivial
one. In any event Irving reiterated that at thegystin the evening (1.20am), the full-
scale pogrom had still not developed.

5.70 As regards Eberstein's telephone messag&Qatra, Irving gave various reasons
why he attached no importance to it. He claimed i@ original message would have
gone out earlier. It is, he argued, a mere repativif the instruction to the police not to
interfere. Irving put to Evans various suggestiabsut the message: that Eberstein
might not have been present when it was sentBbatstein might have been with

Hitler when it went out; that it was an "ignitingbcument. In any event, said Irving,

the message was overtaken by events. For thesmeekging said that he saw no need
to refer to it inHitler's War. Evans accepted none of these suggestions. Whathet

it is likely that Eberstein would have sent thatssage after seeing Hitler's reaction to
the news of the night's events, Irving stated tivateye-witnesses, namely adjutants
von Below and Futkammer, had confirmed Hitler'srgirgaction to the news. In regard
to Hederich, Irving justified his reliance upon bMdence. He contended that there was
no reason for doubting what Hederich was quotdthag said. Despite having

written in Goebbelghat what Goebbels said "conflicted with the teoioitler's

speech”, Irving denied that Hederich had meanthiiteér made a speech at the Old
Town Hall: he was referring to what he understodtteHto have been saying about the
violence. Irving did not accept the criticisms adlead by Evans of his reliance on these
witnesses (summarised above).

5.71 Irving disagreed totally with the interpretatiplaced by the Defendants upon
Rudolf Hess's message sent at 2.56am. He pointatiaiut was he who had
discovered the message and first brought it tantiiee of historians. Whilst he
accepted that there might have been reasons fgiimgrout Jewish businesses for



protection, such as the danger of damage being toadiacent non-Jewish property or
the likelihood that the Jewish property was insusgth non-Jewish insurance
companies, he was adamant that the order was edencconfer blanket protection on
all Jewish property. He read the wordsl dergleicheras qualifying acts of arson, so
that his interpretation of the message is thabvecs acts of arson and all other forms of
violence. He did not accept that the order of wondtie message indicates thad
dergleichergualifies shops, so extending the order to shogddfamlike. It was Irving's
case that the order sent at 2.56am emanated frder Bind it was a direction that all
actions against the Jews must stop forthwith. Agiogly his description of the
message as conveying an order from Hitler "to thaltmadness" was appropriate and
justified. Furthermore, in his response to the Ddémnts' closing submission, Irving also
drew attention to a telegram sent out at 3.45a@&stapoSection 1l signed "p.p.

Bartz" which required the immediate execution of/étéch’s order that all kinds of
arson were to be hindered.

5.72 Given the passage of time since he had wie@tipher the handwriting of
Wiedemann, Irving felt unable to respond the asticthat he had misrepresented his
account. He did agree that he may have made akmidtaing agreed that at the time
when he was writingsoebbeldhe was aware of the diary entry of Hassell recaydne
comments made aboktistallnachtby Rudolf Hess. Irving argued that, when Hess said
he had reported his views in an energetic mannirtter and begged him to drop "the
matter”, Hess was obviously referring to the acahsequently taken by the Nazi party
to fine the Jews. Hess was not begging Hitler apdhe anti-Jewish actions when they
were in progress that night. Evans dismissed thatla@atant misconstruction of the
diary entry which was plainly referring to the \eate. Irving commented that he did
not in any event consider that the entry adds nioiethat is already known.

(iv) The aftermath of Kristallnacht
Introduction

5.73 Once the killing, rape and wholesale destonotif property which marked
Kristallnachtcame to an end, questions arose how these aetiamsst the Jews had
come about and what should be done with the perjoes: Discussions took place
between Hitler and Goebbels. In due courseXherste Parteigerichta party court
which formed no part of the criminal justice syst@mnducted an investigation and
compiled a report about the affair.

The Defendants' case

5.741n relation to Irving's portrayal of the events imdmately followingKristallnacht,
Evans again made criticisms of the manner in whiglmanipulated, misquoted and
discounted reliable evidence. Evans contended¢batrary to the impression
conveyed by passages@oebbelsat pp277-8, the diary entries made by Goebbels, as
well as statements made by him at the time, prosmheincing proof that Hitler
wholeheartedly approved the pogrom and himselhaéieds proposed economic
measures to be taken against Jews.



5.75 Page 277 dboebbelsncludes the following paraphrase of Goebbelssydentry:

"As more ugly bulletins rained down on him the naxirning, 10 November 1938,
Goebbels went to see Hitler to discuss ‘what toedd’ — there is surely an involuntary
hint of apprehension in the phrase”.

The vice which the Defendants perceive is thahly\d account suggests that Goebbels
knew he was to blame for the pogrom and was appsareethat Hitler would be angry
with him. The Defendants contend that Irving hadasis whatever for adding the
gloss that Goebbels was apprehensive since thacessch indication to be found in
the diary. Far from being apprehensive, Goebbeialy entry for 11 November shows
how delighted he was at the success of the podreing claimed that this entry is
mendacious.

5.76 Goebbels's diary entry continues:

'l report to the=uhrerin the Osteria. He agrees with everything. Hiswdare totally
radical and aggressive. The action itself has tghace without any problems. 17 dead.
But no German property damaged. Huhrer approves my decree concerning the
ending of the actions with small amendments. | ange it via the press and radio. The
Fuhrer wants to take very s

harp measures against the Jews. They must theragrlvéheir businesses in order
again. The insurance will not pay them a thifigen theFuhrerwants a gradual
expropriation of Jewish businesses’

The Defendants contend that this passage from @t&bloliary makes crystal clear
that, far from condemning Goebbels for what haduoee! duringKristallnacht, Hitler

in fact approved what had happen€bde Defendants add that this is borne out by the
fact thatGoebbels that same afternoon told the local pdmigf ¢hat theFuhrer had
sanctioned the measures taken thus far and haardéc¢hat he did not disapprove of
them.

5.77 Yet at page 278 @oebbeldrving described the meeting at the Osteria in the
following terms:

"[Goebbels] made his report [on ‘'what to do newtHitler in the Osteria ... and was
careful to record this — perhaps slanted — notesrdiary which stands alone, and in
direct contradiction to the evidence of Hitler'sienimmediate entourage. 'He is in
agreement with everything. His views are quite aggive and radical. The action itself
went off without a hitch. 100 dead. But no Germawmperty damaged. Each of these
five sentences was untrue as will be seen”.

The Defendants cite this as an instance of Irviexy@rting what Goebbels recorded in
his diary and distorting what actually happenedriter to exculpate Hitler.

5.78 Evans deduced that the probable sequencepfsewas that during the morning of
10 November Hitler and Goebbels discussed what toectt. Hitler told Goebbels to



draft an order calling a halt to the violence beeaun effect, the objective had by that
stage been achieved. They then met for lunch aDghteria and Hitler approved the
order Goebbels had drafted. The terms of the ovéee broadcast at some stage during
the afternoon and the order was formally promulgate4pm. The significance of the
timing, according to Evans, is that the violences weeffect permitted to continue for
most of 10 November. (In Vienna the violence agaims Jews did not begin until 10
o'clock that morning).

5.78 At a meeting held on 12 November, attendedrbgngst others Goering and
Goebbels, the decision was taken that the Jewddshoespective of any insurance
cover, bear the cost of the pogrom; that Jewispgny should be "aryanised" and that
Jews should be forbidden to run shops or busineEsess criticised Irving for
omitting to mention, in his account of this meetaig281 ofGoebbelsthat these
decisions reflected the wishes expressed by HitietO November and, according to
Goering, were taken in response to Hitler's expreggest. Nor does Irving mention
that, according again to Goering and to an offiofahe Four Year Plan named Kehrl,
Hitler had expressly endorsed the action takemag#ie Jews.

5.79 At p281 ofGoebbelsirving writes:

"Hess ordered the Gestapo and the party's coudslve into the origins of the night's
violence and turn the culprits over to the publicgecutors”.

The Defendants assert that, since the court intigmewas a party and not a criminal
court, there was no warrant for Irving to writetttize culprits were to be handed over to
the public prosecutors. Further Evans pointed loait the document cited in support of
this passage, an order of 19 December 1938, madetblat referrals to the prosecution
service were to take place only in cases arisingbtpersonal and base motives". The
Ministry of Justice had already ordained that niioacwas to be taken in those cases
where Jewish property was set on fire or blownNgme of this is mentioned by Irving.
On the Defendants' case, the intent and effecteskld order is thus completely
misrepresented by Irving, whose wording suggesiddstreaders that the Nazis
determined to take firm disciplinary action agaipatty members who had been guilty
of unlawful violence duringKristallnachtand that anyone guilty of any misdemeanour
would be handed over to be dealt with in the crahoourts.

5.80 In the event, according to the Defendantsptheeedings of the Party Court were
a farce. According to its report of 13 February3,98investigated only sixteen cases of
alleged unlawful activity. In only two of those easwere the suspects handed over to
the criminal courts. Those two cases involved skeafiances against Jewish women:
the reason for their referral was that the offenoeslved 'racial defilement'. In the
other fourteen cases (which included allegatioas tinenty-one Jews had been
murdered), the punishments were trivial, appardmlyause the Party Court took the
view that the culprits were carrying out Hitlerislers. Hitler was asked to quash the
proceedings against those fourteen. The criticisirvimg is that he makes no reference
to what the Defendants describe as a scandalouipuhation of the justice system. The
disciplinary action instituted by the Nazi partysmartually non-existent.



5.81 Irving suggested iBoebbelghat followingKristallnacht Hitler distanced himself
from Goebbels because he disapproved what he el Bat Evans contended that the
record, including Goebbels's diary, suggests otiserviFor instance Goebbels reported
in his diary that, when Hitler visited him on 15Wwnber , Hitler "was in a good mood.
Sharply against the Jews. Approves my and our ptbially". Evans asserted that there
IS no justification whatever for supposing thatJragg implies at p282 of his book,

that that was an invention on the part of Goebbels.

5.82 Evans also disputed Irving's claim that thenmies of Ribbentrop are further
evidence that of Hitler's disapprobation of GoebbAktcording to Evans, the
documents cited by Irving do not upon examinatigpp®rt his claim that Goebbels was
a pariah in Berlin and even less popular than Ritbp and Himmler. Evans noted
Irving makes several references to an author ndriéetkert, without giving the reader
any indication that she is a well-known anti-seociNiazi sympathiser, who in Evans's
opinion is discredited as an historian.

5.83 The final criticism made by Evans is thatzi ofGoebbelsand elsewhere Irving
seriously understates the suffering inflicted ugftmJews in the pogrom. The number
of synagogues destroyed far exceeded Irving'sdigfili 91. The extent of the damage
to Jewish shops is also downplayed by Irving. Tinalper of Jews killed was many
more than the thirty-six claimed by Irving, everhibse who died en route to
concentration camps are left out of account.

Irving's response

5.84 By way of explanation of his reference to Gub having felt apprehensive when
he went to see Hitler on 10am November 1938, Irgingssed that his paraphrase "what
to do next" is an accurate rendition of the German

"Ich uberlege mit dem Fuhrer unsere nunmehrigen Netssien.

According to Irving, those words mean that Goebdedsussed with Hitler the
measures which need to be taken "now more thari.eMee reason whize wrote that
Goebbels was apprehensive was that he had beenanedrto see Hitler at a time
when Germany was going up in flames. Goebbels baeMed that he had acted in
accordance with Hitler's wishes but to his consteom he had discovered that he had
been doing the exact opposite of what Hitler wisheding did, however, agree that
Goebbels's diary entry indicates that he was dssegsvith Hitler whether to let the
actions against the Jews continue or to call a Haltclaimed (and Evans agreed) that
the probability is that in the course of a telephonnversation on the morning of 10
November Hitler instructed Goebbels to draw up lecalling a halt to the violence.

5.85 But Irving did not accept the rest of Evanstonstruction of the sequence of
events on 10 November. In regard to Goebbels'suatdo his diary of his meeting with
Hitler at the Osteria restaurant, Irving argued tha claim that Hitler endorsed what
Goebbels had done was false, that is, Goebbel$ywasin that diary entry. Goebbels
was prone, said Irving, to claiming that Hitler heggproved his actions when in truth he
had done nothing of the kind. Goebbels was beimguaieced on all sides so he needed



to claim he had the approval of Hitler. Irving dithwever, agree that Hitler did express
the intention that Jewish businesses should beoprpted. Irving suggested, on the
basis of information said to have been uncoverebhgsid Wechert (to whom | have
already referred), that an instruction to haltdleenonstrations and actions was
broadcast as early as 10am on 10 November. Evardetbthe timing claimed by
Wechert and Irving: the only record of the contefnthe broadcast gives the time of
transmission as the afternoon. It is acceptedttigabrder calling a halt to the violence
was issued at 4pm. Evans considered it to be uylikat there would have been a
delay of six hours between the broadcast and thmygation of the order.

5.86 Irving justified the doubt which he casGoebbelon the diary entry in which
Goebbels recorded Hitler's visit on 15 November @aaned that Hitler had indicated
that he approved totally "my and our policy". Aatiolg to Irving, it was obvious from
the handwritten diary entry that "my" was inserbgdaccident and Goebbels then added
"and our" as an afterthought because it would Heaes, as Irving put it, a bit of a
giveaway if he had crossed out "my". Evans refuseatcept that interpretation of the
entry.

5.87 Similarly in relation to the message sent loglibels to the Nazi party chief in
Munich-Upper Bavaria that "thieuhrer sanctions the measure taken so far and declares
that he does not disapprove of them", Irving argined it cannot be taken at face value.
The reason, according to Irving, is the double tiegan the second part of the

sentence, which indicates that Goebbels was pmayian alibi for himself by claiming

that he had Hitler's authority when in fact he id.

5.88 Irving did not accept that in his accounGioebbelde had falsely given the
impression that firm action was taken against thiogelved in the violence on
Kristallnacht He defended his referenceGoebbeldo "turning the culprits over to the
public prosecutors” by claiming that there werargé number of prosecutions and that
many were sent to gaol. He did, however, accepttiazas inappropriate to refer to the
party court as the public prosecutor. He also abtleat there would have been many
who had committed grave crimes against the Jewswete let off. Irving sought to
justify this lenient treatment on the basis thairtlacts of violence had been authorised
by the state. Irving made reference to a passatheireport of the Party Court which
was in the following terms:

"The individual perpetrators [of the acts of viateretc] had put into action, not merely
the supposed will of the leadership, but the tslre vaguely expressed but correctly
recognised view of the leadership”.

Irving took this to be saying by implication thhetperpetrators knew they weret
acting on the order of Hitler. Evans claimed inlygpat that is the exact opposite of
what the report says: the perpetrators were aatiagcordance with the wishes of the
leadership. That is the basis on which those wimapdled the report concluded that the
perpetrators should not be punished.

5.89 Whilst Irving accepted that only two of theteen suspects referred to in the report
of the Party Court were handed over to the crimoairts, he claimed that many others



were prosecuted. Space reasons prevented him ébngthis readers how many
escaped virtually scot-free. He did not accept ithats the intention of the Nazi party
that all but a tiny minority should get off.

(v) Expulsion of Jews from Berlin in 1941
Introduction

5.90 In the autumn of 1941 there remained livingarmany, albeit under increasingly
restrictive conditions, some 146,000 Jews of whiGl000 or so resided in Berlin. In
October 1941, following the invasion of the Sovietion, which was accompanied by
the mass murder of Soviet JewsHigsatzgruppenthe compulsory deportation of Jews
from Berlin to the East and principally to Polararonenced.

5.91At 1.30pm on 30 November 1941 Himmler had eptebne conversation with
Heydrich. The relevant part of Himmler's note adttbonversation reads:

"Judentransport aus Berlifdew-transport from Berlin.)
Keine liquidierung(No liquidation.)"

Despite that instruction a trainload of Jews whovarin Riga that day were massacred
on arrival.

The Defendants' case

5.92 The Defendants advance numerous criticismiseofnanner in which Irving has
written about the deportation of the German JeasfBerlin and in particular the role
of Hitler in the affair. The Defendants are alsical of the account given by Irving of
the circumstances surrounding the execution oB#nin Jews on arrival in Riga (with
which | shall deal later).

5.93 The starting point for the Defendants’ csties is the claim made by Irving that,
unlike Goebbels, Hitler was not at this time driv®nanti-semitism. IlGoebbeldrving
quotes from an article by Goebbels publisheDas Reichito show that he was more
violently anti-semitic than Hitler. But Evans obged that Irving omits to mention that
Goebbels started his article by quoting Hitlerlelbeated 1939 prediction of the
annihilation of the Jews. In his report Evans gdatemerous utterances by Hitler at
this time to show that Hitler was expressing simii@ws to those of Goebbels about
the Jews. A comprehensive list of Hitler's statetmabout the Jews, covering the
period 1919 to 1945 has been collated by the Detfigiscand is include at tab 5(i) of
their written closing submissions. | shall reverthe list hereafter.

5.94 Irving claimed irGoebbelghat it was Goebbels's articleas Reichwhich
inspired the killing of thousands of the Berlin 3ew Riga in November 1941. This
claim is based on the testimony of Wisliceny (oh&ichmann's top officials who was
responsible for the Final Solution in Slovakia &skewhere). At p379 gboebbels
Irving wrote that Wisliceny described tB&as Reicharticle as "the watershed".



Wisliceny did indeed refer to that article but hsoareported that "In this period of time,
after the beginning of the war with the USA, | aomeinced must fall the decision of
Hitler which ordered the biological annihilationBéiropean Jewry". The Defendants
contend that, not only was Irving wrong to attriotd Wisliceny the view that the
article inDas Reichwas in truth the watershed, but that he also deliiely suppressed
the crucial passage referring to Hitler's ordettli@ biological annihilation of the Jews.

5.95 At p377 ofGoebbeldrving claims that Hitler was neither consulted mjormed
about the deportation of Jews from Berlin in 198\ans contended that this claim is
another manipulation of the historical record. Gumab in his diary on 19 August 1941
states that thEuhrer gave him his approval for the transports of thesleut of Berlin.

A corroborative entry is to be found in entriesdnebbels’'s diary for 19 and 24
September 1941. Greiser, who was stationed in tAethlegau and was answerable to
Hitler, was similarly told by Himmler that tHeuhrer wanted the Old Reich and the
Protectorate to be cleared of Jews. The evidentttlef's involvement is clear, say the
Defendants.

5.96 Irving based his assertion of Hitler's noneirement upon his Table Talk of 25
October 1941. (I interpolate that the Table Tal& record in note form, compiled by
adjutants of Bormann named Heim and Picker, of resmmade by Hitler at informal
gatherings). But, said Evans, Irving misconstruebraistranslates the record of what
Hitler then said, which properly understood wag tteawas no longer remaining
"inactive" against the Jews and had started towghlthem.

5.97 The Defendants contend that the claim madeving that Hitler personally
intervened in an attempt (unsuccessful as it tumajlto prevent the Berlin Jews being
liquidated is wholly unwarranted by the evideneethle 1977 edition dflitler's War
Irving wrote at p332 that Himmler was "summonedthe Wolf's Lair (Hitler's
Headquarters) and "obliged" to telephone an oalételydrich that there was to be no
liquidation of Jews. The reader is given to underdtthat Hitler procured an order
which applied to all Jews. Moreover in the introtilie to Hitler's Warlrving describes
that note as "incontrovertible evidence" that Hitksued a general order prohibiting the
liquidation of Jews generally. He attaches suffitienportance to the note to reproduce
a photograph of it in the book.

5.98 The Defendants assert that Irving's interpogtaof Himmler's note (cited above in
the Introduction to this section) is perverse amtkar falsification of the document.
Evans alleged, firstly, that it is clear on theefaxt the note that it is referring to a single
transport of Jews out of Berlin which departed @i\N®dvember: the German word
transportis in the singular, the plural would b@nsporte Both the language and the
context make it plain that what is being referredsta single transport of Jews. What is
more it is clear that the note is talking only @driBher Jews because it includes the
wordsaus Berlin Moreover, say the Defendants, there is no evigléoicthe claim that
any order was issued by Hitler or indeed that he waolved at all. True it is that the
telephone call was made by Himmler from Hitler'siker. But it was made at 1.30pm
and Himmler's appointment diary suggests that Hatel Himmler did not meet for
lunch until later that afternoon.



5.99 From about the mid-1980s Irving acceptedtti@anote does indeed refer to the
single transport out of Berlin and not to Jews galhe Nevertheless the error was not
corrected in the 1991 edition Hitler's War.Irving explained this by saying that the
1991 edition went to press in the mid-80s. It mybver, right to note that iBoebbels
Irving no longer claims that the order appliedéwd generally. However, he continued
to assert that the order emanated from Hitler. Eiy879 ofGoebbeldrving writes

that, even as the Jews were being shot in RigdletHiwas instructing Himmler that
these Berlin Jews were not to be liquidated”. InyNI898 Irving accepted through his
website that his theory that Hitler told Himmlertédl Heydrich to stop the shooting had
been wrong. Despite this on 31 August 1998 Irviagted another document in which
he asserted that Hitler had demonstrably originttedrder not to kill the Jews in
Riga. Evans apostrophised this behaviour on thiegbdnving as egregious and
disreputable. The Defendants cite this as an exaofgdlving continuing to twist the
evidence in order to portray Hitler favourably eadter the error of his ways had been
pointed out to him.

5.100 Nor, according to Evans, is there any basigv¥ing's claim in the 1977 edition
of Hitler's Warthat on 1 December 1941 Himmler telephoned Poh§% General, to
tell him that Jews were to "stay where they areaf(ts, out of harm's way). Irving
based this claim on Himmler's phone log, which aord this entry:

Verwaltungsfuhrer der S@dministrative leaders of the SS)
haben zu bleibethave to stay)

Irving now accepts that he misredthberi as 'Juderi and that the order was stating
that administrative leaders of the SS had to stagrevthey were. The Defendants do
not accept that the mistranscription was due tmaocent misreading of Himmler's
manuscript. They point to other manuscript wordghasame document which should
have alerted Irving (and on the Defendants' casalert him) to the fact that the word
Himmler actually wrote wasaben Irving ignored the fact that there is no fulhst
afterSSand befordnaben He also ignored the fact thatben zu bleibers indented,
suggesting that it is linked to the previous limeing agreed in cross-examination that
to read that entry as "Administrative officers lo¢ tSS Jews to remain" would be
meaningless because it would be saying nothinglation to the administrative
officers. Evans considered this to be deliberaaghgrverse misreading by Irving borne
of his overwhelming desire to portray Hitler agiarid of the Jews.

Irving's response

5.101 Irving argued that there is what he descrsesnother "chain of documents”
which impels one to the conclusion that Hitler waent upon protecting the Berlin
Jews.

5.102 In regard to his claim {Boebbeldhat Hitler was neither consulted nor informed
about the expulsion of Jews from Berlin, Irving @gted on the basis of the evidence
now available that the initiative for the expulsazame from Hitler. He denies having
suppressed any relevant material of which he wasewat the time. Irving discounted



the Wisliceny report with its reference to an ordgHitler for the biological
annihilation of the Jews because it was made i® 1@2en Wisliceny was facing the
gallows. In any case Irving dismissed the repodpesulative and made by a man "at
janitorial level". Irving did not accept that inishcontext Vernichtung connotes
extermination. He denied having applied doubleddadts in his reliance on Wisliceny,
adopting those parts which suited his case ancudist the rest.

5.103 In support of his argument that Hitler wast@ctive towards the Jews, Irving
pointed to an entry in Himmler's telephone logX@rNovember 1941, which he said
imports that Himmler has had his knuckles rappe#fither for wanting to get rid of the
Jews in the General Government. He also relied, sy dent" in the public
perception that the Jews were transported in datibis in atrocious conditions, on
messages which indicate that the trains taking Jews Berlin to the East were amply
provisioned and that Jews were permitted to takke thiem the tools of their trade.
Irving claimed that this is inconsistent with thastence of a policy of systematic
extermination.

5.104 In relation to the entry in Himmler's log #0 November 1941 (quoted in in the
introduction to this section) which included thegde Judentransport aus Berlin -
keine liquidierung, Irving accepted that he has no direct evideheé Himmler was
"summoned" to see Hitler or that he was "obligexissue the order. But he pointed out
that Himmler had spent that morning working at &ti§ headquarters and suggested
that the probability is that Himmler would have kpo on the telephone to Hitler before
the two of them met for lunch at 2.30pm. Irvingused that the likelihood of such a
conversation having taken place before Himmler sgokHeydrich of the telephone,
together with the fact that Himmler was at Hitlér&sadquarters when the call was
made, suggest that it was Hitler who originatedditer that the Jews were not to be
liquidated. He agreed that there is no evidenceHiramler and Hitler met before the
call was made to Heydrich at 1.30pm on 30 NovemBdd.. However, he suggested
that the reasonable inference "with very stronglevce" is that they spoke on the
phone before that time. He maintained this positiespite the entry on his own website
accepting that his original theory that Himmler ltscussed the matter with Hitler
before phoning Heydrich had been wrong. Evansedhat there is no evidence that
Himmler spoke to Hitler that morning. There wereesal bunkers at Hitler's
headquarters and there was no reason for Himmlssrtonunicate either face to face or
by telephone with Hitler before they met for lunch.

5.105 Another reason advanced by Irving to jugtifycontention that the instruction
Keine Liquidierungemanated from Hitler is that it was Himmler whizphoned
Heydrich and notice versaThis is not apparent from Himmler's note of thé. But
Irving pointed to another instruction issued by IHitar to Heydrich made from Hitler's
headquarters months afterwards on 24 April 1942theae was to be no annihilation of
gypsies. Irving inferred that that instruction ema@d from Hitler and argued that the
same inference is to drawn in relation to the ugton on 30 November 1941. Evans's
response was that there is no reason whateveppmse that there was any connection
between Hitler and either of these instructiongasisby Himmler.



5.106 In relation to the entry in Himmler's log foDecember 1941, Irving said that he
misread Himmler's spidei§utterlinhandwriting: he thought he had written
Judentransportén the plural. It was, he said, a "silly misreaglinHe firmly denied any
deliberate manipulation. He denied that he waglywhen he claimed to have made an
innocent slip. He was, however, constrained to atimat in a letter to Dr Kabermann
written in 1974 he had correctly transcribed thedua the singular. On reflection he
claimed that his original explanation that he thotlge note referred to transports in the
plural was a slip of the memory. He explained tlebelieves he understotdnsport

to mean transportation in the generic sense. Hagubiout that no definite article comes
before the noun (which Evans says is rare in tse chAHimmler's notes). He argued
that dictionary definitions of the meaning of thaird bear him out but he was unable
to produce a contemporaneous (ie 1930s) dictiowargh gave the meaning
“"transportation”. He rejected the claim made byrisvilat this explanation is equally
unconvincing, not least because it omits to takmait of the wordaus Berlin

5.107 Despite his eventual acceptance that theecsation between Himmler and
Heydrich on 30 November related to a single tradlof Jews, Irving continued to
suggest in his cross-examination of Evans thaingteuctionKeine Liquidierunghad a
wider significance and applied to all European Jétesrelied on a message sent on 1
December 1941 to the local SS commander in Rigagdaleckeln, summoning him to
a meeting with Himmler in Berlin on 4 December iy pointed out that this summons
had followed rapidly upon a request made from RagBerlin by the murderous Jeckeln
for ten military pistols folSonderactioneispecial measures). Irving interpreted
Himmler's appointments diary for 4 December 194&hamving that he gave Jeckeln a
rap over the knuckles.

5.108 Irving relied also on the contents of a tedlagsent on the same day to Jeckeln by
Himmler, which reads:

"The Jews being outplaced to Ostland are to be detl only in accordance with the
guidelines laid down by myself or tieichssicherheitshauptamwn my orders. | would
punish arbitrary and disobedient acts".

Irving described this as an incredibly importantssage because it shows that at
headquarters the shooting of the Jews was disapgréie further asserted that the
absence of any reference to Hitler in the messadjedtes that Hitler had nothing to do
with the promulgation of guidelines as to circumsts in which European Jews were
to be killed. Irving claims that the consequencéhed sequence of events was that the
shooting of German Jews stopped for many monthang&accepted the killing of
German Jews was halted for some months after Demreb®4 1 but pointed out that the
surviving Jews in the ghetto in Riga were murdemed@ December presumably with the
concurrence of Himmler. The massacre of non-Gerdears in théstlandcontinued
unabated.

5.109 Irving argued that the inference to be drénem the communications referred to
at paragraphs 5.107-8 indicate that there werg&igtemnce at the time guidelines which
prohibited the killing of European Jews and thatshooting of the Berlin Jews in Riga
was a transgression of those guidelines.



5.110 In reference to Himmler's telephone log f@ecember 1941

Irving testified that he innocently misreauagber for "Juderf because the two words
appear similar in the Gothic manuscript. He saal thimmler's handwriting at this

point is very indistinct. He did not spot that thevas no full stop after
Verwaltungsfuhrer SSt was a reasonable mistake to make certainly not a

deliberate misreading. In any event Irving disnusges entry in the log as totally
immaterial. The failure to correct the 1991 editafrHitler's Warwas an oversight.
Evans disagreed that the misreading of the noteawasnocent mistake. He argued that
no historian who was not biased could read the svasdsaying anything other than
haben zu bleiben

(vi) Shooting of Jews in Riga
Introduction

5.111 It is common ground between the Defendarddraimg that, from about the
summer of 1941 onwards until the end of 1942, gelamumber of Jews in the area of
the General Government (as a large part of occupodaind was called) were shot and
killed by NaziEinsatzgruppenThere are issues between the parties as to e aic
the executions which took place and as to whetligerthpproved or knew of the
executions. | shall revert to these issues whemlecto deal later in the judgment with
the extent of Hitler's knowledge of and respongibfbr the mass extermination of the
Jews.

5.112 The immediate issue relates to the manneghich Irving deals in his published
works with the circumstances under which the Beléws who, as | have just
described, were deported to Riga came to be excdbytdeckeln and his henchmen.

Case for the Defendants

5.113The Defendants also cite Irving's treatment ofstheoting of these Jews as
another instance of his misrepresentation of evamdshis determination to exculpate
Hitler from responsibility for their fate.

In particular the Defendants criticise Irving fas lomission to record what Bruns had to
say about the shooting of Berlin Jews. In 1941 Briuad been a colonel stationed in
Riga. Later in 1945, when in captivity, he spokeuwttthe shooting to fellow prisoners.
His words were surreptitiously recorded so (sayk&endants) there is no reason to
suppose he was not telling the truth. The transoegords him as saying that a junior
officer named Altemeyer had told him that the Bedews were to be shot "in
accordance with theuhrers orders". According to the same transcript, dftider had
been informed of the shooting Altemeyer showed Bramother order and said:

"Here is an order just issued, prohibiting massatings on that scale from taking place
in future. They are to be carried out more distyeet



The Defendants contend that Bruns's words reprasgairtant and credible evidence
from a reliable witness, firstly, that Hitler persdly ordered the Riga executions and,
secondly, that once informed of the shooting Hitlar from prohibiting such conduct
in the future, ordered that shootings of this kirghould continue but on a more
discreet basis.

5.114 Despite the crucial importance of Bruns'slence, of which Irving was aware,
there is no reference in any of Irving's booksitodiaim as to the apparent role of
Hitler in regard to the deaths of the Berlin Jew®iga. Reference is made to Bruns in
the introduction to the American editionlditler's War, where Irving refers to Hitler's
"renewed orders that such mass murders were tdatibpvith”. The Defendants
contend that this reference wholly perverts thessat Bruns's account.

5.115 In the text oGoebbelsat p645 Irving writes that 1000 Berlin Jews an@Q@lRiga
Jews were shot on 30 November. According to EvadsBaowning, the true figure was
found in later reports to be at least twice thahhar and higher estimates of 13-15,000
were given in post-war trials. The Defendants aitecal of Irving for minimising the
number of those killed. They accept that he refatsit tucked away in a footnote, to a
claim that 27,800 Jews were murdered but he theseribes that claim as exaggerated.
Evans testified that the figure of 27,800, whicrswaported byinsatzgruppe Avas
probably justified.

5.116 In relation to Hitler's attitude towards #ioting of the German Jews in Riga,
the Defendants also criticise Irving for makingmention whatever of the evidence of
Schultz-Dubois. This young Nazi officer was entegstvith the task of conveying to
Admiral Canaris a report prepared by another offbi@esed in Riga protesting at the
shooting. The intention was that Canaris shoulserghe matter with Hitler. According
to a letter from the widow of Schultz-Dubois, whishquoted in a book by Professor
Gerald Fleming, Canaris did so but was met withrésponse:

"You want to show weakness, do ymein Hert | have to do that, for after me there
not be another one to do it".

This, say the Defendants, is clear evidence thid¢t-pproved the shooting the Jews
yet Irving suppressed it.

Case for Mr Irving

5.117 Irving in his evidence adopted an equivot#lde towards the covertly recorded
words of General Bruns about events in Riga. Heated that in general Bruns is
reliable and credible, partly because he did noikhis words were being recorded.
Nevertheless, noting that Bruns at his trial hagiel even having been present at the
Riga shootings, there were parts of Bruns's recbadeount which Irving discounted.

In relation to Bruns's account of Altemeyer havsagd to him:

"Here's an order that's come, saying that masgisiggaf this kind may no longer take
place in future. That is to be done more cautionshy"



Irving claimed that the first part means that Hitilead ordered that the mass killings had
got to stop. But Irving dismissed the second b4t is, the instruction that the

shooting should be done more cautiously in futsra@hing more than a sneering aside
by Altemeyer.

5.118 Irving's reason for discounting these wosdbhat Altemeyer was at the time a
young officer in his early 20s and so likely to Bdebbed off criticism by a senior
officer of what he was doing by referring to "thehrers orders". It was, according to
Irving "a throwaway line". Irving argued that higerpretation of Altemeyer's words is
consistent with the intercepted message from Himtoldeckeln of 1 December 1941
requiring him to comply with the guidelines for deg with deported German Jews.

5.119 In contrast to his initial assessment of Bizireliability, Irving went so far in his
cross-examination of Evans as to suggest thatdesuat was third hand and, having
been provided four years after the event, couldoedreated as hard evidence.

5.120 As to the number of casualties in Riga oiN8@ember 1941, Irving sought to
justify the figure he gave in the text @bebbelsnamely 5,000, by a calculation of the
number of corpses which could have been fitted tiiopits which General Bruns
described in his account of the shootings. If thutemeasured 25metres long by 3
metres wide and 2 metres deep, Irving worked att tssuming 10 bodies per cubic
metre, the pits would haxacommodated in the region of 7,000 bodies. Evans
expressed the view that such a calculation was imglass because it contained so
many assumptions, not least the assumption thatith&ere only 2 metres deep.

Irving added that he had not concealed the claanhttiere were over 28,000 deaths: the
claim was in the footnote to which readers coufdrte

5.121 Irving rejected the Defendants' criticismhwh for ignoring altogether in his
writing about the Riga shootings the evidence efidow of Schultz-Dubois, who had
been responsible for transmitting a report by angoarmy officer protesting about the
shootings to Admiral Canaris in order that the Adinmight bring it to the attention of
Hitler. | understood Irving to say that, althouge tetter of Mrs Schultz-Dubois which
contains this information is to be found on his sty he had not at the material time
read it. Irving testified that, whilst he had in8looked at parts of the book by
Professor Fleming in which the letterkrau Schultz-Dubois is quoted, he had not read
that passage which at page 98 contains the quotatm her letter. It was put to Irving
in cross-examination that the markings in his copklening's book indicate that he
read as far as page 104 and so would have readtibents of the letter at page 98.
Irving denied that allegation.

5.122 Irving did, however, agree that Hitler's teacas recounted in the letterefau
Schultz-Dubois is some evidence that Hitler congidét to be his task to kill the Jews.
That, Irving agreed, must be what meant by Hitleinsase "after me there will not be
another one to do it [carry out the shooings]". Baharis was known to be anti-Nazi
and so, argued Irving, his report of Hitler's reacto the report has to be discounted.

(vii) Hitler's views on the Jewish question



Introduction

5.123 This is another topic to which | shall needevert at greater length when | come
to deal with the criticisms levelled by the Defentdaagainst Irving for his denial that
Hitler was complicit in the genocidal policy of deing and subsequently killing by
the use of gas vast numbers of Jews from all ouenfke. At this point I shall confine
myself to a summary of the criticisms advancedhgy@efendants of Irving's portrayal,
in selected passages from his books, of Hitleasc& on the Jewish question, together
with Irving's answers to those criticisms.

The Defendants' case

5.124 The case for the Defendants is that at emgpprtunity Irving portrays Hitler as
adopting a non-confrontational posture towardsJéws and being kept in ignorance, at
least until the autumn of 1943, of the wholesajaitiation which was under way. This
picture is a wholly false one, say the Defenddntsill suffice if | give a selection of

the statements made by Hitler on the subject odéwes on which the defendants place
reliance.

5.125 The Defendants accuse Irving of perversesaltattive quotation and deliberate
mistranslation in a passage at p377 of Goebbelshadurports to give an account of an
occasion described in Hitler's Table Talk for 25dber 1941. Irving describes how
Hitler soliloquised to Himmler and Heydrich in tf@lowing terms:

"Hitler was neither consulted nor informed [abdw thass deportation of Jews from
Berlin]. Ten days after the forced exodus beganeherred, soliloquising over supper
to Himmler and Heydrich, to the way the Jews hadead the war.' Let nobody tell me’,
Hitler added, 'that despite that we can't park tirethe marshier parts of Russia! By the
way', he added, 'its not a bad thing that publmaur attributes to us a plan to
exterminate the Jews'. He pointed out, howevet,idad no intention of starting

anything at present. 'There's no point in addinguiodifficulties at a time like this' ".

Evans asserted that the claim that Hitler was aeitbnsulted nor informed about the
deportations is pure invention. He contended thiedetranslation of that extract from
the Table Talk is as follows:

"Nobody can tell me: but we can't send them ineorttorass! For who bothers about
our people? Its good if the terr@chreckehthat we are exterminating Jewry goes
before us .. I'm forced to pile up an enormous arhotithings myself; but that doesn't
mean that what | take cognisance of without regdiinit immediately, just disappears.
It goes into an account; one day the book is takenl had to remain inactive for a long
time against the Jews too. There's no sense ficialty making extra difficulties for

one self; the more cleverly one operates, the ibetté

5.126 A series of cumulative criticisms are mad&whg's version of this extract from
Hitler's Table Talk. The original text does noterefo "parking” nor to Russia. By
renderingschreckeras "rumour” Irving waters down the original. Besideere is no
reference in the original to "attributing”: the esthination is presented as a fact. The



German original makes clear that Hitler regardedpériod of inaction vis-a-vis the
Jews to be over. The moment has come to strike DEfiendants argue that the net
result of Irving's version of Hitler's remarks ifi@lly to misrepresent the thrust of
Hitler's remarks.

5.127 In his diary Goebbels recorded a meeting Witler on 21 November 1941 in
terms which included the following:

"The Fuhrer also completely agrees with my views with refeestecthe Jewish
question. He wants an energetic policy againsfdéves, which, however, does not
cause us unnecessary difficulties".

Yet at p379 ofsoebbeldrving writes that Goebbels displayed a far more
uncompromising face than Hitler's towards the J&Wsat is followed by a passage
quoting the extract from Goebbels's diary justctitethe following terms:

" ...[Hitler] again instructed Goebbels to pursygoicy against the Jews that does not
cause us endless difficulties ...".

The Defendants claim that Irving distorts the sesfdbe diary entry by omitting the
reference to Hitler wanting an energetic policy angs the Jews and by omitting the
first sentence recording Hitler's agreement with(doebbels's) views about the Jewish
question.

5.128 The Defendants rely also upon Irving's actotia speech made by Hitler to the
Gauleiter on 12 December 1941, when, accordingoebBels's diary (in Longerich's
translation):

"As concerns the Jewish question, Furer is determined to make a clean sweep. He
had prophesied to the Jews that if they once dgaimght about a world war they
would experience their own exterminatiae(nichtung. This was not just an empty
phrase. The World War is there, the exterminatiofhesvry Jgudentun must be the
necessary consequence. This question must be senwsentimentality. We are not
here in order to have sympathy with the Jews, ratieesympathise with our own
German people. If the German people have now ogaim aacrificed as many as
16,000 dead in the Eastern campaign, then the @ubfichis bloody conflict must pay
with their lives".

The Defendants' case is that, according to Goeblasount, Hitler was expressly
contemplating the extermination of Jews generdlhe Defendants argue that his
passage, which followed one day after the outbodakar between Nazi Germany and
the Unites States, echoes what Goebbels had earltegn in an article ilDas Reich
and that it demonstrates that Hitler was determineatt no less brutally towards the
Jews than was Goebbels. It marks, say the Defesidaetreaction of Hitler to the
outbreak of world war, which was that the Jews nbasannihilated.



5.129 According to the Defendants, confirmationtfos proposition is to be found in
the account of General Governor Hans Frank (whingraccepts was in Berlin when
Hitler spoke to thé&auleiten, which states:

"In Berlin we were told 'why all this trouble? Warmot use them in th@stlandor the
Reichscommissariaither. Liquidate them yourselves! We must desth@yJews
wherever we encounter them and wherever it is plessi order to preserve the entire
structure of the Third Reich".

Frank's diary contains the following further passag

"... we cannot shoot these 3.5 million Jews. Wét gaison them. But we will,
however, be able to undertake interventions whickoime way lead to a successful
annihilation, and indeed in connection with theyéascale measures to be undertaken
from the Reich and to be discussed. The Generaé@owent must become just as free
of Jews as the Reich is. Where and how that happenmatter for the institutions
which we must put into action and create here hackffectiveness | will report on to
you in good time".

The Defendants contend that Frank was there reapudhat had in effect been a
direction to the General Government from Berliigoidate the Jews. The Defendants
assert that the latter passage is "an evolutiot@cyment”, presaging the extermination
of Jews by gassing.

Criticism was levelled at Irving for his claim a428 of the 1991 edition dditler's War
that Hitler was in East Prussia when the instructmliquidate the Jews was issued.
The probability is that Hitler was in Berlin at theaterial time, since he did not leave
Berlin for the East until 16 December. This, acaogdo the Defendants, is an instance
of Irving manipulating the record and telling "&'fin order to distance Hitler from the
instruction to liquidate the Jews.

5.130 Next the Defendants rely on a manuscript matde by Himmler of a
conversation he had with Hitler on 16 December 1WHAich includes the words:

"Jewish question / to be extirpatetuézurottepas partisans"”.

Longerich regarded this note as confirmation ofdd# intention to continue and
intensify the mass murders of Soviet Jews. It issient with the way in which the
killing of 363,211 Jews was treated in report byyEimsatzgruppermf 26 December
1942 (to which | shall refer again later): in theport the number of Jews killed was
included as a separate category under the heatipgytcsan accomplices. This report is
endorsed in manuscript "laid beforfgeleg} Hitler".

5.131 The Defendants criticise the account giveinldgg at p465 oHitler's War
(1991 edition) of Hitler's attitude towards the $awMarch 1942. The reader is given
to understand that the concern of Hitler was tapre the deportation of Jews out of
Europe. Irving refers to Hitler's wish, repeatesligted, to postpone dealing with the



Jewish problem until after the war is over. Herdsithat Goebbels never discussed
with Hitler the realities of what was happeninghe Jews in the General Government.

That account, say the Defendants, takes no accdtimé statements repeatedly made
by Hitler from 1941 onwards that the Jews mustlimeieated and that they were a
"bacillus” which needed to be eliminated. Examplesto be found in the entries made
by Goebbels in his diary on 15 February and 20 Ma&42 and in Hitler's Table Talk
on 22 February 1942).

Also omitted by Irving is the reference made by Rlweds to Hitler as a protagonist for
and champion of the radical solution to the Jewjiséstion necessitated by the "way
things are". There is, according to the Defendardgustification for Irving's claim that
Goebbels discussed with Hitler "the realities"ha# situation. What Irving is
unwarrantably seeking to do, say the Defendants, déstance Hitler from the policy of
killing the Jews.

5.132 Next the Defendants accuse Irving of supprgseveral references made by
Hitler in January and February 1942 to the exteatnam @usrottung of Jews, for
example in his Table Talk on 25 January 1942. Hil¢here recorded as having said
on that occasion:

"The Jew has to get out of Europe ... If he cokkspa the course of it, | can't help there.
| can see only one thing: absolute exterminatioiingy don't go of their own accord ..".

The latter sentence is omitted at p464Hdfer's War (1991 edition) in order, so the
Defendants say, to exculpate Hitler.

5.133 Similarly the Defendants point to the omisdiy Irving of any reference to
Hitler's statements in the Table Talk for 22 Febyud®42: "We will get well when we
eliminate the Jew", They rely also on the omissiba similar remark by Hitler to
NSDAP party members on 24 February 1942 when Hatlgin talked of extermination
and removing parasites.

5.134 Evans in his report criticises the omissiomi Irving's account of Goebbels's
diary entry for 30 May 1942 but the Defendantsarmkr rely on this criticism.
Similarly the Defendants no longer pursue Evangigism of Irving for not
recognising that the reference in the Hitler Taldék of July 1942 to Jews emigrating
to Madagascar was euphemistic.

5.135 However the Defendants rely further in tlusreection on the following: the
reaction of Hitler to the shooting of the Jews ¢i&in November 1941, as reported by
the widow of Schultz-Dubois (referred to at (vipave); Himmler's minute of 22
September 1942; Himmler's note of 10 December 18#&r's meetings with
Antonescu and Horthy in April 1943 and Ribbentrghe&tements made at Nuremberg
(all of which will be referred to later in this sem).

5.136 The Defendants contend that, individually emitectively, the misinterpretations,
partial quotations and omissions which | have sunsed amount to a serious



misrepresentation of Hitler's attitude towardsibeish question. As further evidence
of the uncompromisingly harsh and active role i plersecution of the Jews the
Defendants rely also on his role in such eventh@gxpulsion and shooting of the
Berlin Jews in Riga (with which | have already dgdlis role in the deportation of
European Jews to the East; his attitude towardddies in France; his determination to
procure the extermination of the Hungarian JewsRibtentrop's assessment of
Hitler's responsibility for the fate which befelle Jews (to all of which issues | will
shortly come).

Irving's response

5.137 In the course of his cross-examination, tpypnoduced another "chain of
documents" by way of positive rebuttal of the catiten of the Defendants, that his
portrayal of the attitude of Hitler to the Jewiglegtion was fundamentally false. It
consisted of a selection of documents which, he, saipport his contention that Hitler
was a friend of the Jews. Included amongst thosardents were, firstly, an order
dating back to 1935 that isolated actions agamssJvere not to take place and would
be severely punished; a directive issued in 1986ttiere were to be no excesses
against the Jews following the assassination afi@sSnamed Gustlov; another
directive of July 1937 by which Hitler permittedesgted non-Aryans to remain in the
Nazi party and a 1939 document in which the Czeareifn Minister reports Hitler
saying the Jews were being economically annihilatetitalking of deporting them to
Madagascar.

5.138 Later documents in Irving's "chain" includecde made by the Nazi ambassador
to France in August 1940 recording Hitler's wishndude in peace treaties with
nations defeated by the Nazis a condition that #heuld deport their Jews out of
Europe. Another document relied on by Irving isueny raised in November 1941 by
the Reichskommssdor theOstlandasking whether all Jews in his area are to be
liquidating since he can find no directive to th#ect. Irving claimed that this indicates
that there was no such directive. Irving also tebe the instruction given by Himmler
in November 1941 (which is considered above) thete is to be no liquidation of Jews
from Berlin. Next in the "chain" relied on by Ingris a note by Rosenberg of a
conversation he had with Hitler in December 194ib(Hy after war was declared on
America) which records Hitler as having approvesgé&tierg's policy of not talking
about the extirpation of Jewry. According to theéedlitler had said that Jews had
brought about the war and had thereby brought abeutown destruction. Rosenberg
did not record Hitler as favouring a policy of exténating the Jews.

5.139 As to Himmler's note of his discussion witliél on 18 December 1941 about
the Jewish question, which records that the detisiat Jews were to be extirpated as
partisansduszurotten als Partisaherving interpreted this note as meaning that the
Jews were to be executed as partisans becauss izt they were. Irving made
reference to the recollection over twenty yearsrafards of one of the authors of
Hitler's Table Talk that Hitler had in December 1%&id that all he was asking of the
Jews was that they should perform hard labour sdraesv In the same vein Irving
referred to a document dated 6 July 1942 recorditigr's decision that Jews in
specific occupations should be protected from ertsan. Then Irving cited Hitler's



Table Talk for 24 July 1942 for Hitler's commenbabgetting rid of the Jews to
Madagascar.

5.140 The last documents in Irving's "chain” is ldteer from Himmler to General
Berger dated 28 July 1942 in which he writes thaFRuhrer has placed on his
shoulders the burdensome task of rendering thergatstritories free of Jews. Irving
interpreted this to mean that Hitler has orderemdier to remove the Jews from those
territories (whereas Evans said it plainly mearmy tivere to be killed).

5.141 Irving relies also upon extracts from theralgefor two discussions between

Hitler and Himmler on 17 or 22 July and 10 Deceni#t2 respectively. The former
includes the wordsJudenauswanderun@ewish emigration) — how to proceed

further". The latter has the woalbschaffer{abolished) written beside a reference to
600-700,00 Jews supposedly in France. It is foltbtwg a memorandum from Himmler
that these Jews are to dletransportiert(deported). Irving maintains that the terms used
in these documents all suggest that deportationtieapolicy towards Jews.

Irving's chain ends there because, with effect f@@ctober 1943, he accepts Hitler
knew of the policy of exterminating the Jews.

5.142 Evans's response to the series of documestshat they do not amount to much.
He did not accept that they justified or excusedway Irving portrays Hitler's position
on the Jewish question. Evans agreed that Hitldoubtedly in specific occasions did
intervene on behalf of identified Jews or groupdeks. He accepted that until the latter
part of 1941 Hitler's preferred solution to the E#wproblem was deportation.
Thereafter Evans contended that Hitler approven gx¢éermination even though he did
not say so in terms. That is the interpretationcivtiie puts on Rosenberg's note of
December 1941. The reference to deportation to ktegtzar in Hitler's Table Talk for
24 July 1942 is camouflage, according to Evangesthe Madagascar plan had been
abandoned in February 1942. Bearing in mind what gzang on in mid-July 1942
Evans takes the view thatildenauswanderurgndabtraansportiertare plainly
euphemisms for extermination. Evans asserted mhagls selection of documents
ignores the vastly greater number of documentswinedence Hitler's murderous
intentions towards Jews of all nationalities.

5.143 Dealing with the specific passages in hikbaghich the Defendants highlighted,
Irving excused the inaccuracies in his version ibleHs reported comments made in
October 1941 about parking Jews in the marshids pfiRussia by saying, correctly,
that at the time in the 1970s when he wrote tls &dition ofHitler's Warthe only
version which was available to him was the Endliahslation of those comments made
for Weidenfeld & Nicolson in 1953. Irving followetiat translation. Irving conceded,
however, that even after the German original becawvadable to him, he repeated the
translation errors in the second editiorHitler's Warand retained some of them in
GoebbelsThis he excused on the basis that the Weidesfehiislation is not a serious
deviation from the original and has the virtue tihéd not a "wooden" version. Irving
totally disagreed with the suggestion put to hiat tie was deliberately using a
mistranslation in order to exculpate Hitler.



5.144 Irving rejected the criticism of his accoahtGoebbels's diary entry for 22
November 1991 which gives an account of his meaetirig Hitler the previous day. He
admitted that he omitted the word "energetic" lmrttended that it was legitimate to
leave the matter "neutral” because the accounbbad filtered through the evil brain of
Goebbels who was given to claiming falsely to hidnes=uhrer's authority for what he
had done.

5.145 In regard to Hitler's speech to Gauleiteron 12 December 1941, Irving claimed
that the account given by Goebbels of what Hitted svas mendacious. He argued that
the exterminationvernichtung of Jews was not a quotation of what Hitler had sa
(although Hitler had used that word in relatiorite Jews in his famous speech to the
Reichstagn 1939) but rather Goebbels expressing his oww\and intention. If he had
beenquoting Hitler, said Irving, Goebbels would havedishe subjunctive tense. He
did, however, agree that it is impossible to sajctvipart of the diary is recording
Goebbels's own thoughts and which parts are reagsdhat Hitler said. Irving was
reluctant to accept the translationvefnichtungas extermination. He claimed that what
the reference was to the annihilation of Judaismpg®sed to the extermination of
Jewry.

5.146 Irving agreed that there is no referencadrblographyGoebbeldo this part of
Hitler's speech to th@auleiteron 12 December 1941. The reason, according togrvi
is that at the time of publication he had not sieermicrofiche containing those words.
Irving offered the explanation that, when he wentioscow to inspect the microfiches
of the Goebbels diaries there, he was looking fres relating to Pearl Harbour. He
claimed that, when he came to the entry for 13 Dsg 1941 (in which entry Hitler's
remarks of the previous day are recorded) he didesal as far as the passage relating
to what Hitler said to th&auleiterabout the Jews. The Defendants do not accept the
veracity of Irving's answer: they assert that Igyiwhen in Moscow, started reading the
entry for 13 December. The Defendants refuse tegdbat Irving would have stopped
reading the entry mid-way through and before tlghllyisignificant passage relating to
the Jews which is contained in Goebbels's accduditier's speech to th&auleiter.
Irving responded that he was under pressure ofwhen in Moscow. He firmly denied
having read that passage, adding that, even itdednd it, he would not have regarded
Hitler's remarks it as significant since it is "tble Adolph Hitler gramophone record".

5.147 As to General Governor Frank's account oBdd&ember 1941 of what he had
been told in Berlin, Irving claimed in cross-exaation that the logical interpretation
was that he (Frank) had told the authorities iniB¢o liquidate the Jews themselves
and not the other way round. It was put to Irvingttthis was not how he had
interpreted Frank's words at p427Hifler's War (1991 edition). Irving refused to
accept that the "large scale measures" of whichk=spoke in his diary meant that Jews
were to be exterminated. Asked why, in that passabjler's War, he had taken pains
to claim out that Hitler was not in Berlin at theag, Irving conceded that he was
indicating to readers that Hitler had not been énlid when Heydrich's agencies were
giving the instruction to liquidate the Jews. Inyiaccepted that there was no indication
in Goebbels's diary or in Frank's account thatasweydrich or his agencies which had
issued that instruction.



5.148 Irving gave evidence that did not see the nbHlitler's conversation with
Himmler on 16 December 1941 until the summer 0f9188d so could not be criticised
for not referring to it in the 1991 edition Hitler's War. But he accepted, with some
reluctance, that it does establish that Hitler axiied the liquidation of Jews in the East
as if they were partisans.

5.149 In answer to the criticism that he omittemfrhis account of Hitler's Table Talk
for 25 January 1942 Hitler's reference to extertimigethe Jews, Irving responds that he
gave the reader "the meat" of what Hitler saiddmyording that he repeated the
prophecy made in thieeichstagn 1939. Irving dismissed the criticism of his aant of
Hitler's attitude towards the Jewish problem in 8hat942. Nowhere is there any sheet
of paper recording Hitler as having said "liquidtte Jews". Irving asserted that he has
faithfully reflected what Goebbels reported. Hitheas still talking of deportation. Even
in the reports Hitler's Table Talk (when Hitler waamongst friends and so, according to
Irving likely to be candid and unlikely to resoot¢amouflage), he is recorded as
speaking of the plan to deport the Jews to Madagaddhe end of the war. Irving
repudiated the suggestion that this was a eupherii8ran asked how he reconciled
the notion that Hitler was thinking in terms of defation with his acceptance that
Hitler knew about and approved the mass shootihdsws on the Eastern front, Irving
responded that he believes Hitler drew a distimchietween European Jews (for whom
he planned deportation) and the Jews in the Edgir(whe regarded as vermin fit only
to be shot).

5.150 Irving regarded Goebbels's diary entry foV&y 1942 as constituting "acres of
sludge" not worth including in his book. He maintl that he is right to treat the
reference to Madagascar in Hitler's Table Talk40aly 1942 as Hitler talking of
resuming the Madagascar plan after the war. Irnnsgsted that his portrayal of Hitler's
views about the Jews over this period was fairectibje and warranted by the available
evidence.

(viii) The timing of the "final solution” to the Jewish poblem: the 'Schlegelberger
note'

Introduction

5.1510ne central document cited by Irving in supporhisfcase that Hitler

consistently intervened to mitigate the harm souglie done to the Jews is a note said
to have been dictated by an official in the Reidhistry of Justice, namely
Schlegelberger, which is undated but which is ctlrito have come into existence in
the spring of 1942, which records what he has baldrby Lammers, a senior civil
servant at th®eichskanzlerei

"Reichsministemformed me that thEuhrer has repeatedly declared to him that he
wants to hear that the solution to the Jewish quesias been postponed until after the
war is over".

That note, says Irving, is incompatible with theiow that Hitler authorised or
condoned the wholesale extermination of Jewry duttie war.



The Defendants' case

5.152 Evans identified several curious featuresiithos note and its provenance: it is
undated; it bears no signature; the addresseemalisted in the conventional manner;
it appears to come from a file containing miscedlaus documents about Jews which
was put together after 1945 by the prosecutorsuagmberg. Not all the documents in
the file deal with the same subject-matter. Degpiése unsatisfactory features Evans
accepted that the memorandum is an authentic cofipschriftof an original
document which has gone missing. He does, howaddrthat it is no more than
speculation that Schlegelberger is the author@htemorandum.

5.153 Evans canvassed the possibility that the deties back to 1941, in which case
the view attributed to Hitler would be consisteritihwthe attitude towards the Jewish
question which he was advocating at that time, tyatogoostpone dealing with it until
after the war was over. In support of this theovgiss drew attention to figures
appearing on the document "17.7". If the documeniaited 17 July 1941, that would be
the day after an important meeting at which arrameggs were set in place for the
administration of the Eastern territories.

5.154 Another possibility recognised by Evans & ttocument did come into existence
in early 1942 in the wake of the Wannsee conferesitcehich the Defendants (basing
themselves largely on the admissions which wereenbgdEichmann in the course of
his interrogation by the Israelis) contend the ewrteation of the Jews was discussed
and the means of achieving that end were in breads agreed upon. Evans accepted
that on balance it is more likely that the datéhef memorandum is 1942 rather than
1941.

5.155 He expressed the opinion that the subjedemaitthe note was probably not the
Jewish question generally but rather the narrossra of mixed marriages between
Jews and gentiles and the children of such masiggeschlingg. This contentious
guestion had been discussed at the Wannsee corgdredanuary 1942, at which time
no decision was arrived at hanischlingeshould be treated, although the policy of
deportation of 'full Jews" to the East had alrebdgn agreed upon.

There is, according to Evans, evidence that acdliseussions thereafter took place
within the Ministry of Justice as to what policydadassification should adopted in
relation to thamischlinge A further conference was called for 6 March 194t a
view to hammering out a solution. It is an impottammponent of the Defendants'
argument that, as the minute of the meeting on &Mshows and as Schlegelberger
testified at his trial, it was devoted exclusivadya discussion of thmischlinge
problem.

5.156 Various proposals were canvassed, includiggestions that sterilisation should
be undertaken and that mixed marriages should ihllad by law. But the meeting
was inconclusive. At the meeting on 6 March it wasided that the issue should be
referred to Hitler for his decision. Evans stresged, odd though it may seem with the
Nazi army in dire straits in Russia, the problenmagchlingewas taken extremely
seriously. Contemporaneous documents reveal Shieggr to have been seriously



concerned at the ramifications of one of the pregaurses of action, namely
deciding on a case by case basis what should bewlibim individualmischlingeJews.
Suggestions such as sterilisation and the annulofenixed marriages were also a
cause for concern within the Ministry which woulavie the responsibility for the
supervision of whatever policy was decided upon.

5.157 Accordingly Schlegelberger wanted to raigentiatter with Lammers and did so
on 10 March 1942. It is not clear whether Lammedsmfact consult Hitler on the
issue. The language of the memorandum does noesutigat Lammers went to Hitler
and obtained a fresh ruling from him on the spedgjfiestion of thenischlinge In any
case the likely reaction of Hitler to the complegues raised by the many problems
surrounding the question of half and quarter Jemslavhave been to postpone their
consideration. Whether or not Hitler was consulted,natural inference, according to
Evans, is that the memorandum is confined to tlestipn ofmischlingeThe
description in the memorandum of the discussiorfth@®retical” is also suggestive of
the fact that the subject matter is confinedtiechlinge.Hitler would not have agreed
to the postponement of the Jewish question imitisety, argued Evans, so soon after
the Wannsee conference. Moreover, added EvanssitHitler who had set in train the
policy of deporting the Jews to the Eastern teng® That policy had been
implemented over the previous months. In thosaumstances Hitler is unlikely to have
ordered that the whole Jewish question be postpongithe end of the war.

5.158 Evans concluded that it is very likely thet Schlegelberger note should be
interpreted as addressing the limited questiom@fblution to the problem of half
Jews. Longerich concurred with this opinion.

5.159 Evans was critical of Irving for the way iieh he describes the memorandum
in Goebbels:

"Hitler wearily told Lammers that he wanted thewsn of the Jewish problem
postponed until after the war was over, a rulireg temarkably few historians now
seem disposed to quote".

Evans regarded that passage as a complete misefatsn of the memorandum.
There was no ruling by Hitler. In any case the dgimns and killings continued
unabated, which would scarcely have happened liéHitad ordered their suspension.

5.160 But Evans reserved the main thrust of higcisin for the account of the
memorandum iiditler's War, where the reader is clearly given to understanthé
passage at p464 that the note is "highly significhacause it shows Hitler to be
wanting to put off the entire Jewish question uthi@# end of the waltrving regards the
note as so important that he includes the followefgrence to it in the introduction:

"Whatever way one looks at it, this document iompatible with the notion that Hitler
had ordered an urgent liquidation programme".

Evans maintained that evidence of actions takehinvihe Ministry of Justice and
elsewhere belie Irving's claim. Moreover, if Hitleaid indeed given an instruction to



postpone the final solution of the Jewish questiotil after the war, how, asked Evans,
Is it that the extermination programme presseddirethe remaining months of 1942
and thereatfter.

5.161 The Defendants argue that no reputable ajedtoke historian would nail his
colours to the mast in the way that Irving has dopadmitting only one possible
interpretation of the note. The nub of their créia is that Irving treats the
Schlegelberger memorandum as if it permitted of aohstruction, namely that it
evidences Hitler ordaining the postponement ofléagish question until the end of the
war. Irving glosses over the many doubts whichteat®ut the document. He ignores
the alternative construction of which the memorandsi equally susceptible (to put it
no higher), namely that it is confined to the pesblof themischlinge An unbiassed
historian would have placed squarely before hideesathe problems and doubts about
the document. It is, say the Defendants, anotlstamte of deliberate distortion.

Irving's response

5.162 Irving acknowledged that the Schlegelbergemerandum is an unsatisfactory
document. But he is satisfied that it is autherdie.pointed out reference was made to a
complete copy of the memorandum (typed out inviuth initials) as early as 1945 in a
list compiled by the British Foreign Office of donents found in the files of the Nazi
Ministry of Justice. That copy subsequently werngsimg. Irving has attempted, without
success, to obtain the top copy from the US NatiAnzhives. He speculated that the
copy in the file which was assembled by the proseswat Nuremberg file may have
been removed by them because they did not want leagto be able to use it to
exculpate himself. At all events Irving has no dsudbout the genuineness of the
memorandum. (Evans agreed that the Abschrift ecard of an authentic
memorandum, adding the rider that Irving's eagert@e$reat this document as genuine
contrasts starkly with his scepticism about thegnity of documents which do not fit in
with his thesis).

5.163 Regardless of its unsatisfactory featurggdrremained firm in his view that the
Schlegelberger note is vital document which prosidelear indication of Hitler's wish
expressed in the spring of 1942 to postpone aidecis the Jewish question generally
until after the end of the war. During the evidehwéng made reference time and again
to the memorandum, which he regards as the linobipiis case for saying that Hitler
sought to protect the Jews.

5.164 Irving dismissed the notion that the notesléiack to 1941 as a "vanishingly
small probability”. In support of this conclusiawihg referred to a Staff Evidence
Analysis sheet, apparently prepared by the prosecat Nuremberg who assembled
the file which contained the memorandum. Irvingnp®iout that, with one exception,
the documents in the file come from the period MaccApril 1942. So the 1942 date
tallies with the dates of most of the documenth@file.

5.165 In support of his contention that Schlegelbewas referring to the Jewish
guestion generally, Irving argued firstly that thiecussion at the continuation of the
Wannsee conference on 6 March 1942 was not confondeemischlingeproblem



(although he agreed that the minute of the meatuggests otherwise). Irving cited in
support of this contention the post-war evidencEioker and Boley who were both
present. (Evans dismissed their evidence as seifhgatory). Irving went on to point
out that the file in which the memorandum was ciowighis broadly entitled "Treatment
of the Jews". Another document in the file is "Qalesolution of the Jewish problem™.
Irving maintained that the immediately precedingutaent in the file supports his
interpretation of the note that it is dealing wiitle question of Jews generally, not just
mischlinge In that document dated 12 March 1942 Schlegetveggferred to the
meeting which had been held on 6 March as havieg lbencerned with the treatment
of Jews and mixed races. He expressed the wist.dmamers should consult Hitler
about the decisions which would need to be takeiolwie considered to be completely
impossible. Irving argues that this letter alsagatkes that both the Jews generally and
the mixed race issue were under discussion. Fatig\vis receipt of that message, it
appears that Lammers offered to meet Schlegelbergtre return of the former to
Berlin at the end of March. As Evans agreed, thegrabably met in early April.

Irving argued that this chronology suggests thatdate of the memorandum would be
early April by which time Lammers had spoken toléfit

5.166 Irving relied on the terms of the Schlegaleememorandum itself. He pointed
out that it refers conjunctively to Jews and mixeariages as if both (separate) topics
were under consideration. It is headed "The satubiothe Jewish question”, which
suggests a broad not a narrow subject-matter. (Weot so headed he would have
considered Evans's interpretation a viable alter@dheory). Irving argued that there is
nothing in the terms of the memorandum itself &iify the narrow interpretation put on
it by the Defendants. Irving argued that in thergpof 1942 Hitler was preoccupied
with events on the Eastern front. In that situatialikely reaction, upon being asked
about the Jewish question, was that it should bhefbwntil the end of the war. Evans
considered that this argument ignores Hitler's séige anti-semitism which continued
to dominate Hitler's thinking, even at times ofitatly crisis.

5.167 Irving produced what he described as an &xiram the evidence which
Lammers gave at his trial when he testified thalkeiihad told him that he had given
Himmler an order for the evacuation of the Jewsthatihe (Hitler) did not want to
hear any more about the problem until the end @fthr. Evans took the view that that
Lammers was seeking to avoid incriminating himsdien he claimed that Hitler
wanted no more than the deportation of the Jews.

5.168 Irving defended his treatment of the note 464 of the 1991 edition dfitler's
War by pointing out that he did make mention of thelgem of themischlinge He
explained that pressure of space prevented him fnaking clear to the reader of the
text of Goebbelghat the 6 March 1942 conference was confinetieonischlinge
issue. There was, he said, no question of his galistorted the evidence.

5.169 Irving maintained that the Defendants aragryo devalue what is a "high level
diamond document” when they argue that it bearg @mlthe problem of the
mischlinge

(iX) Goebbels's diary entry for 27 March 1942



Introduction

5.170 After the successful Nazi invasion of Polantl939, part of the newly acquired
territory was absorbed into the Reich. In ordemtike way for ethnic Germans from

other parts of Eastern Europe, the Poles fromatest were deported eastwards into

central Poland, which constituted the western sexftthe General Government. The

Jews and gypsies were deported into the eastetor eét¢he General Government in

the region of Lublin.

5.171 Initially the Jews were concentrated in giesttwhere living conditions were
atrocious. But, following the Nazi invasion of Rizgsg June 1941, there was a change
of policy. As | will describe in greater detail leafter, task forces called
Einsatzgruppeset about the systematic killing of Soviet Jewsalbout the autumn of
1941 the extermination policy was extended to Jevilse area of the General
Government. The gassing of Jews commenced in Dezreb®4 1 at an extermination
centre called Chelmno in the Warthegau; the |&tt&ng an area containing territory
incorporated into th&eichafter the conquest of Poland. In November 1941
construction of another death camp started in tee@l Government at Belzec which
Is situated south-east of Lublin. Jews were murtiergas chambers at this camp. Two
further camps were established the following yeé&abibor and Treblinka.

5.172 So much is common ground between the paviibsat is in issue is the manner in
which Irving deals with the question of whetherlétitwvas aware of the policy of
exterminating Jews.

The case for the Defendants

5.173 InHitler's War (1977 edition) Irving claims that Hitler was keptthe dark about
the policy of exterminating Jews in the East. Heteat p392:

"The ghastly secrets of Auschwitz and Treblinkaewsell kept. Goebbels wrote a
frank summary of them in his diary on March 27 194& evidently held his tongue
when he met Hitler two days later, for he quotédy éfitler's remark: 'The Jews must

get out of Europe. If need be, we must resort éontiost brutal methods' "

Irving wrote in similar terms in the 1991 editiokiter quoting the references in
Goebbels's diary to the brutal methods being engal@gainst the Jews, he continued:

" "The Jews have nothing to laugh about now', comiatkGoebbels. But he evidently
never discussed these realities with Hitler. Timis tivo-faced Minister dictated, after a
further visit to Hitler on April 26, 'l have oncgain talked over the Jewish question
with theFuhrer. His position on this problem is merciless. He tgdo force the Jews
right out of Europe..."".

5.174 The Defendants' case is that Irving's claiat Goebbels deceived Hitler when
(according to Irving) they met on 29 March is wrotigey accuse Irving of

manipulating the diary entry for 27 March and igngrother documents and sources
which demonstrate that Hitler was well aware whas Wwappening to the Jews in the



East. The full diary entry (quoted at p400 of Evangport) included the following
passages:

"The Jews are now being pushed out of the GenerabBment, beginning near

Lublin, to the East. A pretty barbaric procedurbesng applied here, and it is not to be
described in any more detail, and not much isdethe Jews themselves. In general one
may conclude that 60% of them must be liquidatedleronly 40% can be put to work.
The formerGauleiterof Vienna [Globocnik], who is carrying out thista, is doing it
pretty prudently and with a procedure that doegatk too conspicuously. The Jews are
being punished barbarically, to be sure, but treyeHully deserved it. The prophesy
that theFuhrerissued to them on the way, for the eventuality thay started a new
world war, is beginning to realise itself in the sheerrible manner. One must not allow
any sentimentalities to rule in these matters.dfdid not defend ourselves against
them, the Jews would annihilate us. It is a stredgf life and death between the Aryan
race and the Jewish bacillus. No other governmedhin@ other regime could muster the
strength for a general solution of the questiorreHeo theFuhrer is the persistent
pioneer and spokesman of a radical solution, wisiciemanded by the way things are
and thus appears to be unavoidable. Thank Godgithenwar we have a whole lot of
possibilities which were barred to us in peacetife.must exploit them. The ghettos
which are becoming available in the General Govemtrare now being filled with the
Jews who are being pushed out of lteach and after a certain time the process is then
to renew itself here. Jewry has nothing to laugbuab.. ".

5.175 Evans argued that the references to Glob@mdko killings to the east of Lublin
make clear that Goebbels was writing about Belnekreot about Auschwitz or
Treblinka, as Irving claimed in his text. But theykomission irHitler's War,according
to Evans, is Goebbel's description of Hitler ag 'plersistent pioneer and spokesman of
a radical solution”. The radical solution cannothia context be taken to refer to the
policy of deporting Jews to the East. It must iatkcthat Hitler was aware what was
going on in the extermination camps in the Eastd@jberately omitting of that
reference, Evans alleges that Irving pervertsrine significance of the entry. There is
absolutely no evidence that Goebbels "held hisuehgrhe overwhelming likelihood
that the pair of them would have discussed entktisaly what treatment was being
meted out to the Jews in the General Government.

5.176 The Defendants claim that, when Hitler i®orded as having spoken at this time
of the annihilation\ernichtung or extirpation dusrottung of the Jews he was indeed
using the terms in a genocidal sense. Moreovesttrece attributed to Hitler by
Goebbels accords with sentiments previously exprebyg Hitler, notably in his speech
to theGauleiteron 12 December 1941 (to which | have already retBrwhen Hitler
spoke of the Jews "experiencing their own anniiaitdtif they should once more bring
about a world war. It also accords with two of Goels's diary entries from this period.
The entry for 20 March 1942 records Hitler as hgviemarked:

"We speak in conclusion about the Jewish queskiene theFuhrer remains now as
before unrelenting. The Jews must get out of Eyrdpecessary, with the application
of the most brutal means".



The entry for 30 March 1942 includes the followpagsage:

"Thus | plead once again for a more radical Jepwwicy, whereby | am just pushing at
an open door with thEeuhrer".

5.177 In both editions dflitler's War, Irving asserts that Hitler was speaking of
deporting the Jews from Europe and so must be tiakkave been ignorant of the
programme of extermination. But Evans, having asedythe quotations given by Irving
together with other reports of statements madeibgrbn the topic, concluded that
they show that, when Hitler talked of pushing tbe/d out of Europe to the East, he was
well aware of the genocidal fate which awaited thErans expressed the opinion that
this was the radical solution which Hitler was ackting, in full knowledge of what it
entailed. Hitler knew that Jews were being systeraldy killed in the East. Hitler spoke
frequently of the murderous fate awaiting the Jawgs)g such terms as "annihilation”
and "extermination" although he took care not torgo the detail of the programmes.
Irving, so it is alleged, was at pains to supptbhssbody of evidence.

5.178 Evans on behalf of the Defendants concludaditving's treatment of Goebbels's
diary entry for 27 March 1942 wholly misrepresedier's state of knowledge.

Irving's response

5.179 Irving suggested (and Evans agreed) thatapparent from Goebbels's diary
entry for 27 March 1942 that he is there summagigafiormation which has been
provided to him. There is no evidence that Hitlasvprovided with that information.
Irving advanced the somewhat technical argumentGloabbels's diary entry might be
evidence against him as to his state of knowleddgeduld not be evidence of the state
of knowledge of Hitler because as against himlitaarsay. As Evans pointed out,
historians, including Irving, perforce use hearsaiglence all the time. But Irving
persisted in his assertion that the entry is astvewvidence of Goebbels's knowledge of
the gassing and does not touch upon the questiblitlef's knowledge. Irving claimed
that Hitler and Goebbels did not see each othprivrate more than about ten times in
1942.

5.180 Moreover, according to Irving, the entry doesestablish that even Goebbels
knew what was happening in the death camps: hisispeculating when he writes that
60% of the Jews must be liquidated. Evans pointedhat this contention is difficult to
reconcile with Irving's claim that on 27 March 1988ebbels was summarising in his
diary "the ghastly secrets of Auschwitz and Treldih Irving criticised Evans's
translation of Im grossen kann man wohl feststelléras "In general one may
conclude that ..." because it omits the waahl which is indicative of the speculative
nature of this part of the diary entry.

5.181 A further argument advanced by Irving is tiraseveral of the diary entries
relied on by the Defendants, Goebbels falsely ddimbe acting with the knowledge
and authority of Hitler so as to provide himselfwan alibi or excuse in case of later
blame or criticism.



5.182 Irving claimed that there are many other emporaneous documents which
show Hitler displaying an attitude towards the Jewagch is anything but homicidal.
One example which Irving cites is Goebbels's dartyy for 30 May 1942 on which
Evans also placed reliance. Irving drew particaléntion to the following;

"Therefore thé=uhrer does also not wish at all for the Jews to be eatsclito Siberia.
There, under the harshest living conditions, theul undoubtedly for an element of
vitality once more. His preferred solution wouldtbesettle them in central Africa.

There they live in a climate which would surely nender them strong and capable of
resistance. In any case it is thehrer's wish to make west Europe completely Jew-free.
Here they will not be allowed to have any home aongh

Irving argued that this passage demonstrates fitiatr Mas still thinking in terms of
deportation and resettlement. Hitler was "talkioggh" about the loss of life which the
Jews might suffer in the course of deportationf®utvas not contemplating genocide.
Irving argued that, when Hitler uses such termaussottenin relation to the Jews, he is
talking of them being uprooted and transportedvetgee not of their being liquidated.
Irving cited other instances where Hitler is re@atés having used at about this time
such terms a8uswanderungndEvakuierung Hitler talked also of resettling the Jews
in Siberia of Lapland or even Madagascar. Evarete§l that argument. Hitler's
references to resettlement of the Jews at thisamaeuphemistic. It would have been
impractical, Evans suggested, to carry out a pragra of extermination by the use of
coded language. Hitler's reference to deportingléves to Madgascar must be
camouflage because Hitler himself had earlier enybar called a halt to that plan and
ordered that the Jews be sent to the East.

5.183 As to the entry in Goebbels's diary for 3adal942, it is, according to Evans,
clear from the earlier section that, in his confitied meeting with Goebbels, Hitler told
him he favoured a radical solution of the Jewistbfgm. The latter part of the entry,
relied on by Irving, corresponds very closely wititler's Table Talk on 29 May 1942.
Evans considered that Goebbels in the latter fadheoentry was recording in his diary
what he had heard Hitler say in the course of @ggmliscussion on 29 May rather than
continuing with his account of their private megtiithat, according to Evans, explains
why camouflage language is to be found in thergitet of the diary entry. Evans
contended that Hitler habitually resorted to cartegd when others were present.
According to Picker (one of those who recordedétigl Table Talk) Hitler never spoke
over the table of the concentration camps. Evansluded that the reference in the
diary entry to sending the Jews to central Afreghierefore not to be taken seriously.

5.184 Similarly the record of Hitler's reference2zhJuly 1942 to the emigration of
Jews to Madagascar cannot, according to the Defésidgensibly be taken at face
value: the "Madagascar plan" had, on Hitler's owders, been abandoned long since.
Hitler was pretending to be ignorant about therigllof Jews.

5.185 Another reason relied on by Irving for hisitamtion that Hitler was unaware of
deliberate extermination of Jews being carriedooud massive scale in 1942 is that
none of his adjutants or stenographers recallgyamntion being made by Hitler of
anything of the kind. Irving described the time @raible he has devoted to tracking



down and interviewing those who remain alive andttain the papers of those who
have not survived. Irving claimed that none of thead any recollection of Hitler
discussing concentration camps either generaligdividually. The Holocaust was not
mentioned.

5.186 Evans does not accept that the evidenceddjutants and secretaries is of any
real value. In the first place, Hitler when in caany deliberately refrained from talking
of the concentration camps and used euphemistiju&ge when talking of the Jews.
Moreover Hitler's personal staff had good reasdoetcautious in making public
statements about what Hitler said in their preseklageover, claimed Evans, several of
them expressed the view that Hitler was aware @g@gmnocide which was being
perpetrated. He named Major (later Lieutenant Ganheingel, who recorded in his
diaries that Himmler reported to Hitler about theating of Jews in Riga and Minsk;
von Puttkamer, who impliedly suggested that Hikept from his press spokesman the
fact that Jews were being exterminated; von Bruckmkeo suggested that discussion
about the extermination of the Jews was kept bieHitithin a limited circle; Krieger,
one of Hitler's stenographers, who was undecideethven Hitler issued orders to
exterminate the Jews or gave general orders tosotbehat effect and Buchholz, who
considered that it was possible Hitler had issumth &n order and was convinced that
the matter was discussed between Himmler and Hi@lgrers mentioned by Evans as
coming within this category were Linge; Brautiga®annleithner and Schroeder. Evans
readily accepted that many of these former Hitldesare unreliable for one reason or
another. The point he sought to make was that,evieatveight is to be attached to the
evidence of the adjutants and stenographers, theyptsupport Irving's claim that

Hitler was ignorant of the extermination programme.

(x) Himmler minute of 22 September 1942
Introduction

5.187 Himmler prepared a handwritten agenda foeatimg he was to have with Hitler
on 22 September 1942. Its format and wording wer@léows:

1.Emigration of Jews
How to proceed further

2. Settlement Lublin Circumstances

Lorrainers Gen Gouv.
Germans from

. Globus
Bosnia
Bessarabia

The Defendants' case

5.188 The Defendants' case is that this note, tegpicamouflaged language, raises the
strong suspicion that Himmler proposed to discudis Witler at their meeting the mass
annihilation of Jews. The background to the notaas the killing of Jews had (on the



Defendants' case) commenced in November 1941 atn@Gbeand some months later at
Belzec, Sobibor and Treblinka. During the summet®f2 there was a wish to
accelerate the extermination process but it mét misistance. Himmler, who was in
overall charge of the programme, needed the suppétitler.

5.189 Evans interpreted the agenda note made bynkdinas meaning that he intended
to discuss with Hitler the extermination of Jewsr (fvhichauswanderun@r

"emigration” was a euphemism). Evans interpretechtte in the following way:
"Globus" was the nickname of Globocnik, the Luliihief of Police to whom,
according to the Defendants, was delegated theaugxeaesponsibility for both
deportation and extermination in the General Gavemt area. Two months earlier, just
before the mass killings started at Treblinka, @Gtobk had welcomed the order
recently issued by Himmler saying that with it "allr most secret wishes are to be
fulfilled". Evans interpreted Himmler's agenda nagsecontemplating the repopulation
of Lublin with Lorrainers, Germans and Bessarahidine Jews were to be deported to
make way for them and then executed. That was @Glok's "most secret wish". The
significance of Himmler's note, so the Defendawotstend, is that it implicates Hitler in
the extermination policy.

5.190 The Defendants allege that Irving glosses thie significant note and perverts
its true sense. Indeed at p467 of the 1991 ediidtitler's Warlrving uses it to
support his thesis that Himmler did not enlightatidd about the true fate of the Jews.
He prefaced his reference to Himmler's note of é@t&nber with these words:
"Himmler meanwhile continued to pull the wool oVitler's eyes”. According to the
Defendants, there is no evidence that Himmler didsaich thing. Evans argued that the
euphemistic reference in the note to "emigratiodests"” is not indicative of a wish to
keep Hitler in the dark but rather a reflectiortteéd common Nazi practice of
camouflaging references to the policy of extermigpdews. The Defendants contend
that it is inconceivable that Himmler should havegared an agenda for a discussion
with Hitler about these matters in the knowledgs thitler knew nothing about them
and with the intention of concealing them from him.

Irving's response

5.191 In his evidence Irving accepted that thers passibly something sinister under
discussion between Himmler and Hitler. But he adgtirat there is no reason to
suppose that Himmler went into any detail aboutving maintained that iRlitler's

War he quoted what Himmler's note said and let thdeesadraw their own conclusions.

5.192 However, when cross-examining Evans, Irviotgpaced the contention that what
Himmler was discussing with Hitler was the reset@@t of Lublin with ethnic Germans
and the removal of the Jews then in Lublin to makg for them. Irving claimed that
resettlement of those Jews, rather than their etation, was the topic under
discussion. He contended that Evans's interpretaftioche note is speculative and over-
adventurous. He agreed that the note proposeds#oei@tion and repopulation of
Lublin. But he maintained that there is no warifantreading into it that any discussion
was intended by Himmler to take place with Hitlboat killing the displaced Jewish
Lubliners. Indeed, he argued, it was the resettiérokLublin which was Globocnik's



"most secret wish". Evans responded that the dafpamtof the Lubliner Jews and their
execution are so intimately connected that it isassible to draw a distinction between
them.

5.193 Irving defended the use of the phrase "puilive wool over Hitler's eyes" by
pointing out that there is no reference on the t#ddimmler's the note to any of the
sinister things which (as Irving agreed) were gntim train.

(xi) Himmler's note for his meeting with Hitler on 10 ember 1942
Introduction

5.194 In accordance with his usual practice, Hinmriidéed in manuscript the points
which he proposed to raise with Hitler at their tmegeon 10 December 1942. One of
them reads: "Jews in France 600-700,000". Alongsidse words there appears a tick.
Himmler has also added in manuscript the watgisthaffeh Longerich translated this
as "to liquidate". After his meeting with Hitlerjmdmler sent a note to Muller, the head
of theGestapoto the effect that the French Jews should bestueand deported to a
special campYonderlagey. At the same time Himmler secured the agreementtédrH
that a camp should be set up for 10,000 well-t@elws from France, Hungary and
Romania, in conditions "whereby they remain heaithg alive".

Case for the Defendants

5.195 The significance of Himmler's agenda, acewydd the Defendants, when
considered in the light of the note to Muller ahd setting up of a camp for well-to-do
Jews, is that it reveals him discussing with Hitlex liquidation or extermination of
large number of French Jews. The contrast betweefate of the French Jews who are
to kept healthy and alive and the remainder isalmsji say the Defendants.

5.196 The Defendants criticise Irving for his traant of the note inlitler's War (1977
edition) where Irving translategschafferas "to remove”, which the Defendants allege
misrepresents the true significance of the notéhénl991 editiombschaffens

translated as "to extract” and the reference tingatip a camp for well-to-do French
Jews has disappeared in order, claim the Defendantsmove the highly significant
contrast between their treatment and that awaitiegleported French Jews.

Irving's response

5.197 Irving asserted that there were nowhere 6@@)000 Jews in France. He argued
that his translation aibschaffens correct and is consistent with the word
abtransportiererwhich is to be found in the typed version of timéen Irving did not
accept the suggestion put to him thbtransportiererwas euphemistic language
adopted for the official record of the meeting. &fgued that his interpretation of the
note is borne out by what in the event happendkead-rench Jews: they were
transported to camps in Germany, where large nwsridfehem were put to work in the
armaments industry.



5.198 Irving claimed that his account in the 19@itien of Hitler's Waris accurate. He
explained that the reference to the note was defeden the 1991 edition because it
was an abridged edition and part of the text hduktdeleted.

(xii) Hitler's meetings with Antonescu and Horthy in Apri943
Introduction

5.1990n 12/13 April 1943, Hitler met the military dicteitof Romania, Antonescu in
order to discuss Romania's position in the wathéncourse of their discussion the
guestion of the Jews in Romania was raised.

5.200 In 1943 there were in Hungary some 750,008 Jenot more. The Hungarian
government, under the leadership of Admiral Hortlgported many non-Hungarian
Jews over the border into Nazi-controlled territatyere most of them were murdered.
The Nazis brought pressure to bear on the Hungat@itentify and deport in a similar
manner the very considerable number of Jews whairesd in Hungary. But the
Hungarians were reluctant to comply, preferringdtve their own Jewish question in
their own way. A meeting was arranged between Hahel Horthy: it took place on two
separate days, namely16 and 17 April 1943, shaftér Hitler's meeting with
Antonescu. The object was to resolve the impasse.

5.201 In the result the Hungarian refused to haweat Blungary's Jews. Hungary was
subsequently invaded and occupied by the Nazisinkann thereupon organised the
forcible deportation of the Jews from Hungary te General Government. According
to the Defendants in June 1944 450,000 Hungarias yere murdered at Auschwitz.
Irving alleges that the number killed is smaller.

Case for the Defendants

5.202 In relation to Hitler's meeting with Antonasthe Defendants reproach Irving for
his omission to mention in either editionktler's Warthe uncompromising and anti-
semitic words used by Hitler on 13 April in refecerto the Jews. The minutes record
him as having said:

"Therefore, in contrast to Marshal Antonescu, Fa@rer took the view that one must
proceed against the Jews, the more radically thierbéle ... would rather burn all his
bridges behind him because the Jewish hatredes@anously great anyway. In
Germany, as a consequence of the clearing up dfetvesh question, one had a united
people without opposition at one's disposal ... éwmw, once the way had been
embarked on, there was no turning back".

This, say the Defendants, evidences Hitler plapmgsure on Antonescu to effect a
radical "removal” of Romania's Jews. Yet Irvingoges it altogether in his account of
the meeting.

5.203 As to the meeting which started three datgs l@etween Hitler and Horthy, the
Defendants' contention is that the evidence indi#tat at the first session, which took



place on 16 April and which was attended by amoatistrs Hitler and Ribbentrop as
well as Horthy, Hitler sought to persuade Horthyagwee to the expulsion of the
Hungarian Jews. He reassured Horthy that theredudoeiino need to kill them. But
Horthy remained unpersuaded.

5.204 Accordingly, say the Defendants, at the segsion on 17 April Hitler and
Ribbentrop expressed themselves more explicitlg. Dafendants contend that the
language used by Hitler on the second day poirgguirocally to Hitler's knowledge
of the extermination of Jews in Poland, as doegathguage used by Ribbentrop in
Hitler's presence on that occasion. Minutes ointieeting on 17 April were taken by Dr
Paul-Otto Schmidt. They record Ribbentrop sayintheapresence of Hitler:

"On Horthy's retort, what should he do with the S¢len, after he had taken pretty well
all means of living from them — he surely could®@at them to death — tiReich

Foreign Minister replied that the Jews must eitieeannihilated or taken to
concentration camps. There was no other way".

Shortly afterwards Hitler himself is recorded asihg said:

"If the Jews [in Poland] didn't want to work, therre shot. If they couldn't work, they
had to perish. They had to be treated like tubesrisibacilli, from which a healthy
body can be infected. That was not cruel; if omeembered that even innocent natural
creatures like hares and deer had to be killetha&ono harm was caused. Why should
one spare the beasts who wanted to bring us baessh@Wations who did not rid
themselves of Jews perished".

The Defendants' case is that these passages ailfecaig in that they afford powerful
evidence that Hitler knew of and approved the exteation of Jews. The flavour of
Hitler's remarks points towards an intention tceextinate the Hungarian Jews. It is
difficult, say the Defendants, to visualise anysstteason why the Nazis were so
insistent to get their hands on the Hungarian Jews.

5.205 The Defendants contend that Irvingditier's War uses a variety of discreditable
devices to obscure the significance of the minatebsto twist their meaning. They
allege that the passage at p509-10 of the 197ibedif Hitler's Waris a "shocking
manipulation” of Schmidt's note of the meetingtha first place, Irving gives as the
pretext for the pressure being brought to bear oritty by Hitler and Ribbentrop the
Warsaw ghetto uprising. But there is no mentiothat uprising in the note of the
meeting, which, say the Defendants, is unsurpribggause it did not take place until
three days later (19 April). Irving marginalises #ignificance of Ribbentrop's remarks
in the presence of Hitler by tucking away what &l $n a footnote (where Irving seeks
to cast doubt on the accuracy of Schmidt's notgumfing Horthy's later draft letter to
Hitler of May 7 which refers to the "stamping o@&usrottung)of Jewry). Further

Irving depicts Hitler as having used the devastativeaked by Allied bombing to
justify a harsher policy towards the Jews, whetbasontemporaneous evidence shows
that Hitler regarded the bombing as "irritating fadntolly trivial”.



5.206 But the major criticism directed by the Defents at Irving's account arises out
of the transposition by Irving to the 17 April of@mark made by Hitler in the course of
the meeting on 16 April. The Defendants allege ithat similar manner Irving
minimises the significance of what Hitler said. &ftjuoting the statement made by
Hitler on 17 April which is set out above, Irvindds the following words:

"But they can hardly be murdered or otherwise elated", [Horthy] protested. Hitler
reassured him: "There is no need for that".

Hitler had indeed used those words but not on 1l Afee spoke those words at the
earlier session on 16 April. By the following ddaetNazi attitude had hardened. By
transposing to 17 April remarks which Hitler hadaet made on 16 April, so the
Defendants say, Irving diluted the uncompromising brutal language Hitler used on
17 April when exhorting Horthy to kill all HungasyJews. Irving was, as he accepted,
warned in 1977 that he had made an error abowtateewhen Hitler made this remark.
But took no action to correct the error in the 1@@ition.

5.207 The Defendants are further critical of Irvingwatering down what Hitler did
say on 17 April when it came to the 1991 editiomddfer's War. Irving omitted Hitler
statement about having to kill hares and deer;rhig¢ed the question why the "beasts”
(ie the Jews) should be spared and he omittecefesance to nations who did not get
rid of the Jews perishing. According to the Defariddrving was guilty of atrocious
manipulation of what Hitler said.

Irving's reponse

5.208 Irving agreed that in his accountiitler's Warof the meeting which took place
between Hitler and Antonescu, he omitted to rededitler's anti-semitic outburst which
included the remark that "one must proceed ag#hesiews, the more radically the
better". Irving justified the omission by sayingthit adds not one iota to what is
already known.

5.209 In this connection Irving, in order to rekthe claim that Hitler displayed a
vindictive attitude towards the Jews on this (oy ather) occasion, drew attention to
the willingness of Hitler on occasion to approvensamerciful disposal for individual
Jews or groups of Jews. Irving instanced the peiomsgiven by Hitler for 70,000
Jewish children to leave Romania and travel to$®ialke. Longerich agreed that there
were times when Hitler exempted certain Jews frepodation or extermination.

5.210 In regard to the meeting between Hitler andy, Irving in his response laid
stress on what Hitler said at the first sessiod®@pril, namely that the Jews would
not need to be killed. He argued that it was thhowg Hitler's position that there was
no need to murder the Hungarian Jews, since thalgl t® accommodated in
concentration camps as had happened in the cdle Sfovakian Jews. Irving argued
that, when Hitler is recorded in the minutes of itieeting taken by Hilgruber as having
referred to Jews having "vanished" to the Easty&® referring to their deportation.
Evans's answer to this was that on 16 April Hidas setting up a smoke-screen and
seeking to conceal from Horthy what his true intemg were. Longerich concurred,



adding that Hitler's reference to the Slovakianslaasignificant because (as Hitler
must by this time have known) they had been pdetith in extermination camps.

5.211 Irving did not in his evidence dispute theumacy of the record made by Schmidt
of the meeting on 17 April. Irving argued that tkason why Ribbentrop said what he
did is that the Hungarian Jews were posing a sdinieat: what Ribbentrop was
proposing was that, on that account, they shoulskelnéto concentration camps; if they
refused (but not otherwise) they would be shot.iswaplied that Irving is perverting
and distorting the clear sense of what Ribbenteag. $rving persisted in his claim that
the use of the termAUsrottung in Horthy's draft letter to Hitler of 7 May isggificant
because it contemplates the Jews being forciblpdeg rather than killed.

5.212 Irving agreed that he wrongly reported Hiflersaying on 17 April what he had

in fact said on 16 April. He also agreed that misrehad been pointed out to him as
long ago as 1977 by the historian Martin Broszait. iz contended that his error as to
the date is a matter of no consequence. Thatdaetl, is why he did not correct the
reference in the 1991 edition dftler's War. There was no deliberate misrepresentation
or deliberate suppression. Irving asserted thatd¢laded in the 1977 edition the
substance of what Hitler said about the Jews oApiid. His explanation for the

removal in the 1991 edition of part of what Hiteid is that it was an abridged edition.
In any case he considered that the omitted wordstladd much.

5.213 As regards Hitler's language, Irving drewraibn to the fact that the internal
record of the meeting kept by the Hungarians (gsed to the official Nazi minute)
made no mention of the deported Hungarian Jewgldiled. There would have been
no reason for the Hungarians to conceal the fatttttey were to be killed, if that had
indeed been stated at the meeting to be the intenfiHitler had said that the Nazis
were proposing to kill the Hungarian Jews, one wa@xpect, suggested Irving, the
Hungarians' internal record to include a protestuah barbarism.

5.214 Irving explained that Hitler was distressad angry about recent the Allied
bombing raids of cities in Germany. That was tresom for Hitler's outburst to Horthy.
Evans pointed out that in the 1977 editioHafer's Warlrving gave a different
explanation for Hitler's menacing words, namely\tih@rsaw uprising. Another
explanation offered by Irving for the words usedHitfer is that he was full of
resentment about the massacre at Katyn. All thegkaations and excuses are bogus,
according to Evans.

(xiii) The deportation and murder of the Roman Jews intGwer 1943
Introduction

5.215 Although this episode is one of those depldyeEvans in his report to
substantiate the attack upon Irving's historiogyaphvill take it shortly because the

Defendants did at one stage indicate that they wetrentending to rely on it. Irving
nevertheless chose to cross-examine Evans about it.



5.216 The position in Italy in October 1943 wag tassolini had been overthrown
three months earlier to be replaced by a new ttaj@ernment which promptly
surrendered to the Allies. The Nazis thereupondeddtaly. Rome fell to the
advancing Nazis. The country in general and Ronpaiicular were in a state of some
administrative confusion. The position in the nathtaly was unstable.

5.217 Both the 1977 and 1991 editionsHdtfer's Warrecount how on 6 October 1943
the SS chief in Rome received an order to trart2gd00 Roman Jews to northern Italy
where they would be liquidated. According to Irveigccount, the matter was then
referred to Hitler's headquarters and the orderechack that these Jews were to be
taken to a concentration camp in upper Italy naMadthausen to be held there as
hostages, rather than be liquidated as had beenearthy Himmler. Irving argued that
this episode reveals Hitler again showing concerritfe Jews and striving to ensure
that they would be kept alive.

The case for the Defendants

5.218 The Defendants' case is that in his accouimg has again manipulated the
historical record and misrepresented the effeétitéér's intervention. According to
Evans, Irving achieves this by, firstly, suppregsimcuments which demonstrate that
the background to Hitler's intervention was a dispuhether (as Field Marsahll
Kesselring was urging) the Jews should be keptom&on fortification work or
whether (as Himmler had ordered) they should betsethe Reich and liquidated.
There was strong local feeling in Rome that thesJewould stay there. Evans agreed
that the documents show that Hitler directed viabentrop that the Roman Jews were
to be taken to Mauthausen as hostages. But theinas then to be left in the hands of
the SS, that is, effectively in the handRefichsfuhrer-SSimmler. So, Evans
contended, far from interceding on behalf of theslehe effect of Hitler's intervention
was to place these Jews in the murderous hantie &$. The dispute was thus
resolved by Hitler against those like Kesselringpwtere trying in Rome to save the
Jews and in favour of the SS who had already mizde that they intended to kill the
Jews when they got their hands on them.

5.219 The Roman Jews were transported northwaotl$p Mauthausen, but to
Auschwitz where they were in due course murderedoAding to Evans, the claim that
the Jews were to be held at Mauthausen "as hostagssantended to disguise the fate
which the SS had in mind for the Jews in the hbyaé it would appease the anxious
officials in Rome. Hitler knew perfectly well whatas going to happen to them. It was
in reality no part of Hitler's intention that th@Ran Jews should be kept alive.
Mauthausen was a notorious concentration camp,arttherinmates were
systematically worked to death.

5.220 Irving, say the Defendants, having unjudilfigoraised Hitler for his intercession
on behalf of the Jews, compounds the error by sg3prg the fact that the Roman Jews
were murdered.

Irving's response



5.221 The nub of Irving's response is that therondeded down by Hitler meant what
it said, namely that the Jews were not to be ligied as the SS had apparently been
intending, but rather that they should be keptealivMauthausen for later use as
hostages should the need arise. Irving claimedHlikgr did indeed intercede in a
manner which was intended by him to preserve theslof the Roman Jews. He did not
accept that Hitler foresaw, still less that hemolied, that the SS would send them to
their deaths. That the Roman Jews were in the ewardered was a violation of

Hitler's express order and contrary to his intentioving denied any manipulation of
the evidence or suppression in his account ofgpisode.

(xiv) Himmler's speeches on 6 October 1943 and 5 and 2yNI944
Introduction

5.222 On 6 October 1943 Himmler spoke to a gathesfrReichsleiter and Gauleiter.
He said:

"l do ask you to keep secret, to listen to whahlsaying and never to speak about it,
what | am saying in these circles. We came up agéme question, what about the
women and children, and | took the decision heoefdo a clear solution. | did not
consider myself justified in liquidating just theemto leave alive the children to act as
the avengers against our sons and grandchildresreTtad to be taken the grave
decision to have this people disappear from the &i¢he earth”.

5.223 The following year, on 5 May 1944, Himmleoke to the generals of the
WehrmachtAccording to the transcript of his speech he:said

"The Jewish question has been solved within Gernitaelf and in general within the
countries occupied by Germany. It was solved in@eompromising fashion in
accordance with the life and death struggle ofr@tion in which the existence of our
blood is at stake. You can understand how diffidultas for me to carry out this
soldierly order oldatische Befehland which | carried out from obedience and from a
sense of complete conviction”.

5.224 Next on 24 May 1944 Himmler spoke to the galseagain, saying:

"Another question which was decisive for the insecurity of theReichin Europe was
the Jewish question. It was uncompromisingly sokier orders and rational
recognition. | believe gentlemen that you know nedl wnough to know that | am not a
bloodthirsty person. | am not a man who takes plesasr joy when something rough
must be done. However, on the other hand | havie good nerves and such a
developed sense of duty | could say that much fggatf. When | recognise something
as necessary, | can implement it without comprontisave not considered myself
entitled, this concerns especially the Jewish woarahchildren, to allow the children
to grow into the avengers who will murder our faghand grandchildren. That would
have been cowardly. Consequently, the questionwasmpromisingly resolved".

Defendants' case



5.225 The Defendants contend that in all threedpeHimmler is speaking in brutal
terms of the murder of the Jews. Irving did notdrg from this. But for present
purposes, the primary significance of this trilagfyspeeches is that they shed light on
the question whether Hitler knew of the killing. festhe first of these speeches the
Defendants say that Himmler would not have spokesuch explicit terms if Hitler was
unaware of the killings. Himmler would have reatishat members of his audience
would or might raise the matter with Hitler. Inagbn to the speech on 5 May 1944 the
Defendants contend that the reference to a "sbjdeder” must signify that Himmler
had taken his order as to the solution to the Jepiisblem from Hitler since he is only
person in a position to give orders to Himmler. fanty, in relation to the speech of 24
May, the Defendants assert that the "orders” nushate orders from Hitler. Read
together, the Defendants maintain that the terrooobf the speeches by Himmler in
May 1944 demonstrate Hitler's knowledge of and@asjbility for the murders of Jews
including women and children.

5.227 The Defendants direct particular criticisniraing for the way in which he deals
at p630 ofHitler's War (1977 edition) with the speech of 5 May. Ha¢hgaraphrases
what Himmler in such a way as to conceal the uncomsingly brutal language used
by Himmler. After the reference to Himmler's spedoing adds:

"Never before, and never after, did Himmler hina&uhrer order, but there is reason
to doubt that he showed this passage té-tiwer".

The Defendants reply that it is pure surmise omg’¢ part that the relevant passage
was not shown to Hitler but it is presented by kinthe reader as established fact. They
point out that in the 1991 edition the referencelimmler's speech of 5 May has been
omitted altogether. The Defendants maintain thigtain important part of the narrative
because it casts light on Hitler's role in the Brigation of the Jews. The inescapable
inference is that Irving was determined to avoichpoomising Hitler.

5.228 The reader is directed to a footnote in wihigimg claims that the page
containing the key sentence referring to a militanyer was "manifestly” retyped and
inserted in the transcript at a later date. Insnggested that this indicates that the
version of the speech which was shown to Hitler sastised so as to exclude any
reference to Himmler having been ordered by Hitbezarry out a bloody solution to the
Jewish problem. It is Irving's argument that Himndel this because he knew very
well that Hitler had given him no such order.

Irving's response

5.229 Irving accepted that with effect from Octoh®43 it has to be conceded that
Hitler cannot have been ignorant of the extermarapirogramme. But he emphasised
that in his speech on 6 October 1943. Himmler sméledecision which he, rather than
Hitler, had taken. He disputed the contention thatspeech of 5 May points towards
the existence of a Hitler order. From the factstthascript of the relevant page of the
speech has evidently been typed on a differeniifer and the pagination has been
altered, Irving deduced that the document has tmapered with and is accordingly
unreliable. He rejected the mundane explanationHiramler was simply revising what



he proposed to say in his speech. Irving furthgued that it is to be inferred that the
transcript was sanitised before it was submittelditier because Himmler did not want
Hitler to know that he (Himmler) was claiming fdigéo have been acting on the order
of Hitler. As to the speech of 24 May (which Irviegspects has also been tampered
with) he argued that the orders referred to cousd s well be taken to mean orders
givenby Himmler to his subordinates.

5.230 Irving defended the treatment of these spEeictHitler's Warby saying that he
quoted them and left the reader to draw his ooker conclusions. He pointed out that
at the meetings between Hitler and Himmler whiaktplace during the summer of
1944 Hitler is reported to be referring still tetbxpulsion (rather than the
extermination) of the Jews. These statements cdrenairily dismissed as camouflage
since Hitler had no need to use euphemisms wheaksgeto Himmler.

(xv) Hitler's speech on 26 May 1944
Introduction

5.231 Hitler addressed senior officers of the Wedaint on 26 May 1944 in the
following terms:

"By removing the Jew, | abolished in Germany thsgaility to build up a
revolutionary core or nucleus. One could natursfly to me: Yes, couldn't you have
solved this more simply — or not simply since @ailey mans would have been more
complicated — but more humanely? My dear officess are engaged in a life or death
struggle. If our opponents win in this strugglesritthe German people would be
extirpated”.

The case for the Defendants

5.232 The Defendants maintain that this amounétadmission by Hitler that had
used inhumane means to remove (that is, to kié)JJ#ws. They contend that Irving
obfuscates the true sense of what Hitler was saatip$31 oHitler's War (1977
edition). Irving there prefaces his quotation frblitler's speech with the comment that
Hitler was speaking "in terms that were both plofdscal and less ambiguous”. He
writes that Hitler was speaking of the reasons iiyad "expelled” the Jews. The
Defendants argue that by these devices Irving 9aodtiunt the significance of the
reference by Hitler to the "extirpation” of the Jew

Irving's response

5.234 Irving pointed out that it was he who firgabvered the text of this speech. He
claimed that he quoted it accurately. He agreettkiegaless humane method of which
Hitler spoke may well have been killing. But aghansaid that he left it to his readers to
draw their own conclusions.

(xvi) Ribbentrop's testimony from his cell at Nureraiy



Introduction

5.235In a footnote at p851 of the 1977 editionHbfler's War Irving quoted a passage
extracted from notes made by Ribbentrop when imcated in the prison at
Nuremberg:

".. that [Hitler] ordered [the destruction of thenk] | refuse to believe, because such an
act would be wholly incompatible with the picturalWways had of him".

The case for the Defendants

5.236 The Defendants make no complaint of whah¢ndid quote from Ribbentrop's
notes. But they do criticise him severely for hisission to quote the immediately
following passage which reads:

"On the other hand, judging from [Hitler's] LastVone must suppose that he at least
knew about it, if, in his fanaticism against thevdehe didn't also order [it]".

The Defendants say that this editing of Ribbensroptes is indefensible. They further
criticise Irving for not questioning the reliabylibf Ribbentrop as a source, given his
unwavering loyalty to Hitler and his own demonslydialse claim to have been
unaware of the fate awaiting the Jews after theypodtation.

5.237 Further the Defendants allege that Irvingurgsstifiably ignored the account by
the prison psychologist at Nuremberg, Dr Gilbefthis conversation with Ribbentrop

in which the latter appears to concede that Hitlay have ordered the extermination of
the Jews in 1941. Evans asserted that Irving Isasighored the transcript of a
conversation in which Ribbentrop tells a Britislficdr how in 1944 he discussed with
Hitler the atrocities taking place in the camps.

5.238 The consequence of Irving's carefully setegtetation together with his
omission of other quotations is that the readgnien a wholly distorted impression of
Ribbentrop's view of the knowledge of the Holocaaatsessed by Hitler.

Irving's response

5.239 Irving agreed that he left out from his etatof Ribbentrop's prison notes the
passage which is cited above. He did so becausersvhave to be selective and avoid
writing "pages of sludge”. The omitted passagedooiat to be cut. It was mere
supposition on Ribbentrop's part. Irving disagrestti the suggestion that his account
gave a false and unbalanced picture of Ribbenteggessment of Hitler's responsibility
for the extermination of the Jews. Irving justified omission of the other statements
made by Ribbentrop about Hitler's knowledge ofdkirmination of the Jews by
saying that none of them is reliable.

(xvii) Marie Vaillant-Couturier

Introduction



5.240 Marie Vaillant-Couturier, a gentile and memdiethe resistance in France, was a
prisoner in the womens' camp at Auschwitz from 194@ the end of the war. In 1946
she gave vivid and detailed evidence to the Inteynal Military Tribunal at

Nuremberg about the atrocious conditions in thep;ahe sterilisation of women, the
killing of babies born to women who arrived preginamnd so on. One of the presiding
was judges was an American, Judge Biddle.

Case for the Defendants

5.241 In relation to Mme Vaillant-Couturier thetarism directed at Irving by van Pelt
relates, not to his published work, but to hismlamade on occasions, including a press
conference in 1989 to celebrate the English putdtinaof the Leuchter report (with
which | shall deal in the section VII relating taugchwitz), that:

"she gave a heart-breaking testimony about whahatesurvived and in his diary at the
end of the day, Judge Biddle privately wrote 'l 'tbelieve a word of what she is
saying, | think she is a

bloody liar' ".

Irving made a similar statement earlier, on 13 A81di988, at Toronto, when he
claimed that the Judge had writtel"this | doubt" (emphasis added).

5.242 The Defendants contend that these statewioly misrepresent the view
which the Judge took of Vaillant-Couturier's evidenThe Judge's contemporaneous
note of her evidence reveal that he inserted iengheses the words "This | doubt” at
the end of a paragraph in which he noted her claahall camps had a system of
selecting prostitutes for SS officers. That doetsappear to have been a claim that she
made of her own knowledge. There is no reason whatsay the Defendants, for
supposing that Judge Biddle disbelieved any othpeet of her testimony. The
statement made by Irving at the press conferenseavesreputable attempt by him to
discredit the witness on a basis which, as he imagt appreciated, was utterly
untenable. The addition of the word "all" in ther@iato speech was, say the
Defendants, deliberate distortion.

Irving's response

5.243 Irving did not accept that Judge Biddle'sneas referring merely to the passage
which | summarised above. He asserted in his apositbmission that, when cross-
examining her, defence counsel had suggestedhbdtadd not even been in Auschwitz.
This was not a proposition which Irving put to Esan cross-examination (and he
directed no questions on this topic to van Pel)ny argued that Mme Vaillant-
Couturier had made some absurd claims in her tesigr{for example that there was a
man-beating machine at the camp). Irving persistduls claim that, from what he had
read of the Judge's private papers on the testirgmeyn by the various witnesses, he
was able to assert that Judge Biddle was makirenargl comment on her evidence.
Irving did not produce whatever papers he was lgasiis claim upon.



5.244 In his evidence he asserted that Judge Bibddlzame so fed up with this
woman's testimony that he can finally stand itergler and he dictates in parenthesis
into his report — he says 'this | doubt™. But et @jree that what he had said at the
launch of the Leuchter report was a "gloss" onJildge's comment. He excused it by
saying, incorrectly, that it was years since he fiead the judge's notes. By way of
explanation for the fact that he had quoted thg@dws saying 'All this | doubt" when
he spoke in Toronto, Irving claimed, firstly, thet added the word ‘all' to make it more
literate for his audience and later that the Judgpkaltered the words "This | doubt" to
"All this | doubt". He produced no evidence for tager claim.

(xviii) Kurt Aumeier
Introduction

5.245 Kurt Aumeier was for a while Hoss's deputpaschwitz. Shortly after the war
he was captured and interned by the British. Winlsiaptivity he wrote two hundred
pages of hand written memoirs about his experieatt#se camp. He went into great
detail about the manner in which the gas chambere aperated. He described the
gassing procedures and referred to the construafiorematorium 3. He was
subsequently extradited to Poland, where he wag,tfound guilty and hanged. His
memoirs did not become available to historiansl 992, when they were read by
Irving shortly after their release by the PubliccBel Office in London.

The Defendants' case

5.245 The Defendants contend that, despite théeexie of a number of inaccuracies in
his account, Aumeier is an important and credilkiteegs whose detailed description of
Bunkers | and Il and the way the gas chambersamatoria 2 and 4 were operated
powerfully supports their case for saying that cfaembers were used on a massive
scale at Auschwitz. Through van Pelt and EvanPfendants allege that Irving
recognised the problem Aumeier's memoirs posetefasionists in relation to the
existence gas chambers at Auschwitz. He wrote t@w®las of the Institute for
Historical Research ("the IHR™) on 4 June 1942 thase MSS are going to be a
problem for revisionists, and need analysing noadwmance of our enemies and
answering".

5.246 In order to meet the "problem" posed by Awrneiaccount, Irving first surmised,
without any evidential basis for doing so, thatdgsount had been extracted by brute
force on the part of his interrogators. ThereafD®iendants allege that Irving
suppressed the Aumeier material because it povetfntlermined his thesis that there
were no gas chambers at Auschwitz. He continuadatice speeches denying the
Holocaust without mentioning Aumeier's accounthaligh Irving had read the
memoirs in 1992, it was not until May 1996 thatingyinformed van Pelt by writing to
tell of their existence. Van Pelt observed thatgheate disclosure of the memoirs to
him is a far cry from placing them in the publicdiain, which is what a reputable and
objective historian should and would have done.

Irving's response



5.247 Irving agreed that he wrote to Marcellushef HR saying that the Aumeier
manuscripts were going to be a problem for revisisrand that they needed to be
analysed in advance of "our enemies" and answgvedt Irving claimed he meant by
this was that the memoirs were damaging to thesi@vist position. He said that the
"enemies” referred to were irresponsible historiahs will leap onto any document
and inflate it.

5.248 Despite what he wrote to the IHR, Irving a&djthat Aumeier is an unreliable
witness. Amongst the errors in his account to wieimg pointed was his claim that
during his tenure of office at Auschwitz (whichtled for most of 1942) 15,000 people
were killed by gas at Auschwitz. That estimate dussaccord with other evidence. In
addition many of his dates are confused. Irvingntaémned his claim that Auemier had
been subjected to maltreatment by his British aaptde identified a British officer
who, he claimed, used brute force to compel Aunteig@rovide a more detailed and
exaggerated account of what he had seen. Thesdheereasons why Irving confined
his reference to Aumeier's evidence in his writingjsut Auschwitz to a footnote in his
bookNurembergWhen it was pointed out to him that he had tmeferred to
Aumeier's testimony as "compelling”, Irving expkdhthat he meant it was compelling
evidence which needed to be examined. Irving pdioté that the footnote did also
make reference to the pressure brought to bear Aporeier during his interrogation.

5.249 Irving denied the charge of suppression. aig that he drew the attention of
various historians to Aumeier's account. In May7.88 wrote to van Pelt, the
acknowledged world expert, telling him of the memadiut received no reply. (Van Pelt
gave evidence that he had not received the letierpgreed that it was not until the
publication ofNurembergn the same year that he first made public the oiemirving
(correctly) dismissed the suggestion made at agedty the Defendants that this
disclosure was made only because their legal advisel been alerted to the existence
of the memaoirs because Irving disclosed them is dlstion.

VI. JUSTIFICATION: EVIDENCE OF THE ATTITUDE OF HITL ER
TOWARDS THE JEWS AND OF THE EXTENT, IF ANY, OF HIS
KNOWLEDGE OF AND RESPONSIBILITY FOR THE EVOLVING PO LICY
OF EXTERMINATION

Preamble

6.1 Apart from the specific criticisms made by befendants of Irving's
historiography, with which | have dealt in the prding section V of this judgment, the
Defendants make the broader criticism of him tleapérsistently and seriously
misrepresents what the evidence, obectively and)yd®ws to have been the attitude
adopted by Hitler towards the Jews in general asidhlrolvement in the evolving
policy to exterminate them. The Defendants' casieais in order to arrive at any
conclusion about the extent of Hitler's knowled§éhe persecution which culminated
in the genocide which took place in the gas chamlieis necessary to take account of
his conduct (including his public statements) tigfoaut his political life. If this
approach is adopted, tbefendants maintain that it beconaggparent that the



proposition that Hitler did not know about or auike the genesis of the gassing
programme is unsustainable.

6.2 In this section | shall set out the partiespeetive arguments in relation to this
issue. | shall start with the issue whether andgjfover what period the evidence shows
Hitler to have been anti-semitic. | shall then i@ise the arguments as to the extent, if
any, of his knowledge of and responsibility for thadicies of shooting, deporting and
exterminating Jews by means including gassingtti®sake of clarity | shall deal with
each of those policies in separate sections, resingrthat there is a degree of
artificiality in such an approach. The policy otesminating the Jews was not
introduced in phases. | recognise also that tlseam ioverlap between the questions
with which this section is concerned and the issuekessed in section V (especially at
(vi)). Inevitably there will be some duplication.

Hitler's anti-semitism
The issue between the parties

6.3 Irving does not dispute that Hitler was deepiti-semitic from at least the end of
World War |. But he claimed that, once Hitler catogower, he lost interest in anti-
semitism. Hitler had espoused anti-semitism infitisé place for reasons which were
essentially political, according to Irving. The Batlants case is that Hitler was rabidly
anti-semitic throughout and continued to play ativagart in overseeing and
controlling anti-Jewish policy up to and includitige war years.

The case for the Defendants

6.4 Longerich examined in his report the genealafgyitler's role in the persecution of
the Jews. He began with the emergence of HitletlsSemitism after the First World
War. In correspondence in 1919 Hitler outlineddiféerences between what he called
emotional and rational forms of anti-semitism. Téuger form ultimately led Hitler to

call for the removal of the Jews altogether. By@ 82 was already using terms such as
extirpation, annihilation and extermination in teda to the Jews. He referred to the
Jews as a plague, an epidemic, germ carriers afbidoacillus, a cancer and as
maggots. In his writings and speeches Hitler blathedsituation of Germany at the end
of the First World War on an international Jewisimgpiracy. His basic wish throughout
had been by one means or another to remove thefd@w£erman soil. As is evident
from the Goebbels diaries, Hitland Goebbels devoted much time to the prosecufion o
anti-semitic policy.

6.5 InMein Kampfwhich was published in 1926, Hitler developeddnsi-semitism by
placing his desire to remove the Jews in the camtea wider theory of the struggle
between races for living space. In Hitler's view dews, lacking a state of their own,
were parasites trying to destroy those states whachbeen established by superior
races. This idea was developed in his 'Second Balokh was written in 1927 although
not published in his lifetime. In his speecheshia liate 1920's Hitler stated that Jews
were not able to work productively because theldda proper relationship with the
soil. As a consequence they were parasites andysparThis did not prevent Hitler



from claiming that the Jews had achieved economicidance and the ability to
control and manipulate the media to their own athg® He spoke of the need to
eliminate the economic ascendancy of the Jewgdéssary by means of their physical
removal. Longerich asserted that anti-semitism avamtegral part of Hitler's
Weltanshauung.

6.6 According to Longerich, when the Nazi party begaattract mass support in the
early 1930s, the anti-semitic element was playedndior political reasons. Even so,
Hitler continued to refer to the Germans as beiniggned by another people. From
1935 onwards Hitler's attitude towards the Jewsnefiscted in the anti-semitic
policies pursued by the Nazi government. Longecitdd, by way of illustration of
these policies, Hitler's role in organising the tmty of Jewish businesses ohApril
1933 and the enactment between 1935 and 1937 iobigattiscriminatory laws. Jews
were excluded from holding public office and thagtice of law. Quotas for Jewish
pupils and students were brought in. Longerich sittat after coming to power in 1933
there are examples of Hitler exercising a moderdheence on Jewish policy but in his
view this was dictated by tactical considerations.

6.7 Hitler's anti-semitism is evident in his puldiatements in the 1930s. In his speech
to the Reich Party Congress in 1937 Hitler talkbdewvish-Bolshevist subversion. The
pogrom of g November 1938Reichskristallnachtmarks the first occasion when Jews
and their property were subjected to serious amgsyread violence and destruction. |
have already set out in section V(iii) and (iv) abthe reasons why the Defendants
contend that Hitler approved aptmoted the pogrom. Hitlerddressed thReichstag

on 30" January 1939 on the topic of the Jewish quesHersaid:

"In my life | have often been a prophet and wasegalfy laughed at. During my
struggle for power it was mostly the Jewish peoyht® laughed at my prophecies that |
would some day assume the leadership of the statéhareby of the entiréolk and
them, among many other things, achieve a solutidgheoJewish problem. | believe that
in the meantime the then resounding laughter ofyiJ@wGermany is now choking in
their throats.

Today | will be a prophet again; if internationalnty within Europe and abroad should
succeed once more in plunging the peoples intoredwear, then the consequence will
be not the Bolshevisation of the world and therewitvictory of Jewry, but on the
contrary, the annihilation of the Jewish race imdpe".

On the Defendants' case, this was a theme to wviittdr reverted on numerous
occasions during the war as the Nazi line agahestiews hardened. | have already
referred in section 5(viii) to Hitler's pronouncemteon the Jewish question and | will
not repeat them here.

Irving's response
6.8 As | have already indicated, Irving concededyitably, that in the early years

Hitler was a profound anti-semite, although herokd that Goebbels's hatred for the
Jews was more intense than that of Hitler. He ats@pted that anti-semitism was from



the outset one of the major planks of Nazi polidgwever, he suggested that Hitler's
anti-semitism was cynical in the sense that he &dbip as a means of getting power.
Once he came to power, Hitler's anti-semitism redettving pointed to occasions

when Hitler had interceded on behalf of individdeWs. He even had a Jew on his staff.
He retained General Milsch, a half-Jew.

6.9 In relation to the public statements on whlol Defendants rely as evidence of
Hitler's continuing anti-semitism after the estabinent of the Third Reich, Irving
stance can be summarised as follows: he acceptsrilacasion Hitler used harsh
language in relation to the Jews. But Hitler's @nand objective in relation to the
Jewish problem was that it should be solved by tiheportation and resettlement
outside theReich | have set out in some detail at section V(&ny elsewherthe
reasons advanced lying for saying that the Defendants have misimteted the
public statements made by Hitler in relation todbwish question. Irving argued that
his description of Hitler as "the best friend" thews had in the Third Reich was
justified.

The policy of shooting of Jews
Introduction
Evidence of system and the scale of the shootings

6.10 It is common ground between the parties that a period which started in the
summer of 1941 and ran on throughout 1942, vasbeusof Jews within the area of
the General Government (as occupied Poland wascatted) were killed by shooting.
The Defendants contend, principally through theregpand evidence of Browning and
Longerich, that large numbers of Jews were exedatdds manner and that the
executions were carried pursuant to a systematigramme which Hitler knew about
and approved.

6.11 Irving accepts that the number of Jews wheweeecuted was large but disputes
that it occurred on the scale alleged by the Dedated He accepts that the killing was
systematic. After some hesitation he concededtttea¢vidence which he has now seen
indicates that Hitler knew and approved what waagon.

6.12 Much of the material and documentary evideataing to he shooting in the East
was destroyed. What remains suffices to estaliiah(ais Irving accepted) four mobile
SS units calledinsatzgruppenvere established by Himmler's deputy, Heydrichpwh
was Chief of the Security Police and Security Sswi TheEinsatzgruppemrovided
information relating, amongst other things, to tlsenber of Jews and others who had
been shot. The information was collated into repattich were sent to Berlin where
Heydrich's staff processed the information intorgweports Ereignismeldungen
Activity reports were also prepared. These documesyresent the primary source of
knowledge about the shootings on the Eastern frprb the spring of 1942. In addition
to theEinsatzgruppenthere were other units who were also carryingkdlimgs. For
instance a police unit, presided over by Jeckehg was a Higher SS and Police



Leader, killed 44,125 persons in August 1941. Otimats carried out mass killings on a
similar, if not greater, scale.

6.13 On numerous occasions prior to the commenceofhdiis trial, and in the early
stages of the present hearing, Irving claimedttiashooting of the Jews in the East
was random, unauthorised and carried out by indalidroups or commanders. Irving
compared the shooting to the tragic events at Miduaing the Vietnam war. However,
in the course of the trial Irving radically moddidis position: he accepted that the
killing by shooting had been on a massive scaleetiveen 500,000 and 1,500,000 and
that the programme of executions had been carueda systematic way and in
accordance with orders from Berlin. On the vita¢sion whether Hitler knew and
approved the shooting of the Jews in the Easthdrwas equivocal. In the end |
understood it to be his position that he now acc#pt Hitler did know and approve
what was going on. But that at the time when hewdting about the treatment of the
Jews in the East (which, as he rightly stress#eisnaterial time for purpose of
evaluating the Defendants' case against him) th#adoke evidence did not implicate
Hitler. | shall therefore concentrate on the argate@dvance by the parties on that
aspect.

Case for the Defendants

6.13 According to the Defendants, the sequenceaite was broadly as follows: on 19
May 1941Wehrmachguidelines were issued calling for "ruthless, geéic and drastic
measures” to be taken against amongst others Jawesally. There was no explicit
authorisation for executions to take place. Howglgthis order of 2 July 1941,
Heydrich identified the categories of Jews to bedi The instructions which he issued
to theEinsatzgruppeim a section of the order headed "Executions” idetiithe
following categories who were to be shot:

"To be executed are all

functionaries of the Comintern (as well as all pssional Communists)

the higher middle and radical lower functionariéthe Party, the Central Committee,
the district and regional committees

people's commissars

Jews in party and state functions

other radical elements (saboteurs, propagandistsers, assassins and agitators etc"

At the same time Heydrich gave instructions forgbheeptitious promotion of pogroms
in the Jewish ghettoes. TRénsatzgruppenvereinstructed tdoment local anti-Jewish
elements to promote such pogroms but without lepaimy trace of Nazi involvement.
Longerich pointed out that, once pogroms haveeddathere is no way control can
exercised over those who will be killed.

6.14 Browning gave evidence that in the initiagssthe Jews who were targeted were
males in leadership positions and in selected psodas (excluding doctors, who were
spared, although not, according to Browning, folitarly reasons). Longerich testified
that in a state-run economy there would have bdarga number of Jews occupying
positions in the party or the state, perhaps hutsdo¢ thousandsie stressed the width



of the last of the categories in Heydrich's ordbicl concludes with the potentially
wide-ranging catch-all "etc". In effect, accorditogLongerich, it permitted men in the
field to carry out executions at will.

6.15 In the event Heydrich's instructions wererpteted broadly: thE&insatzgruppen
reports show that large numbers of adult Jews sieagghtaway put to death whether or
not they held state or party positions. Browningesdhat professionals and other
community leaders were targeted. He cites as ampgbeathe report in July 1941 by
Einsatzgruppe Ghat "leaders of Jewish intelligentsia (in paridcuteachers, lawyers,
Soviet officials) liquidated”. A pointer towardsetlescalation in the scale of shootings is
to be found in a footnote to a report by the leadde@nEinsatzkommanddager, dated

2 August 1941. Jager had advocated the ghettamsatithe Jews in th®stlandbut his
superior, Stahlecker, informed him of the recefgigeneral orders from above which
cannot be discussed in writing". Thereafter Jag@amandashot Jews, including
women and children, in sharply increased numbexst Sould appear, say the
Defendants, that such restrictions as had beenseatpon the Jews who were to be shot
had been relaxed.

6.16 In August 1941 the killing campaign had edealdurther to include Jewish
women and children. On 1 August 1941 an "expliciteo” was issued to SS units who
were preparing to sweep the Pripet marshes by Hemml

"All Jews must be shot. Drive the female Jews theoswamp".

Browning argued that the reply to those instrudibgObersturmbannfuhreMagill
demonstrates that he well understood the intemtiaoich lay behind them, namely that
the Jews in question should be killed:

"Driving women and children into the swamps did have the intended success
because the swamps were not so deep that a sinkdey could occur".

Longerich too interpreted the instructions as andethe death of the Jews in question
including the women. But he agreed that they weteohgeneral application but rather
were confined to the operation to clear the Prpyatshes. Even so, Longerich
estimated the number killed at about 14,000.

6.17 The Defendants say that the total numbemsdckdbn be derived or extrapolated
from the reports based on information suppliedi®BinsatzgruppenThose reports, if
taken at face value, indicate that each of the §paups reported having killed tens of
thousands of Jews in the latter months of 1941.dNaif the reports distinguish
between Jews and non-Jews but some do. Brownieg a# a typical example the so-
called Jager report. That report gives as the nuwfogon-Jews killed by a single
KommandopEinsatzkommandoi8 Lithuania in the period to December 1941 at 2,04
that is, barely 1.5% of the total number of 134,00d reported to have been killed.
Other reports provide broadly similar proportioBsowning concluded that there is
compelling evidence to conclude that the overwhe¢nmajority of the people reported
as executed were Jews. The Defendants rely, inosupptheir contention that the



shooting was carried out systematically, upon #ut that reports of the shootings were
sent regularly to Berlin.

6.18 According to Browning, there was a furtheradetion in the killing campaign from
late September onwards, wh@nossaktionerflarge scale actions) commenced in which
whole Jewish communities were wiped out. For ins&8B3,000 Jews in Kiev were
killed on 29-30 September 1941. Not only were #eish inhabitants of the ghettos in
large cities exterminated, smaller towns and rarahs were also renderdadenfrei

(free of Jews). Longerich testified that in theusmih of 1941 the programme of killing
Jews moved into a second phase. Until then thetstgd been Soviet Jews, focussing
initially on the intelligentsia but then spreadtogother Jews. He said that the evidence
shows that from the autumn of 1941 the killing watended to Jews parts of Poland
and in Serbia. In thepring and summer of 1942 the killing extended duether afield.
Stahlecker, reporting on 15 October 1941, admittedit had been realised from the
start that ghettos would not solve the Jewish gmolhnd that "basic orders" had
therefore called for the most complete means plaseitthe Jews.

6.19 The Defendants rely on an exchange of correlpae which took place in
November and December 1941 as indicating what eapalicy towards the execution
of Jews at this period. On 15 November 1941 LoRs&;hskomissdior the Eastern
Territores, wrote to Rosenbei@eichsministefor those territories, informing him that
he had forbidden the "uncontrolled” execution afdén a town in Latvia because they
had not been carried out in a manner which wasdipgtLohse enquired whether there
was a directive to liquidate all Jews in the Eastspective of the economic interests of
theWehrmachtThe response from Rosenberg's office on 18 Deeedf1 stated that
“clarification of the Jewish question has mostlideeen achieved by now through
verbal discussions”. The letter continued that eomin considerations must be
disregarded and that any question arising shouketiked directly with higher SS and
police officers. Longerich interpreted this exchamg an instruction to Lohse that in
future the SS were to haearte blanchdo carry out executions of the Jews. No
instructions were given that mass shootings shootdo take place in future. To the
contrary Rosenberg was confirming that mass-shgstivere to continue but in future
they were to be carried out in a betteganised manner under the supervision of the SS.
According to Longerich this broadly tallies withetbrder referred to by Bruns in his
account of events following the shooting of the géwRiga on 1 December 1941. |
have set out in the section V(vii) of this judgméreg account given by Bruns of the
order which he was told about, namely that shocthng)l be done more discreetly in
future.

6.20 During the winter of 1941-2 there was a terapolull in the shootings in the areas
outside the Baltic states, due in part to the fnogund preventing the digging of pits
for burying the murdered Jews and in part to thedrte utilise Jewish labour. But
elsewhere, according to a situation report by Higrriml February 1942:

"While the Jewish question in ti@stlandcan be seen as practically solved and
cleansed, progress continues to be made on thioafon of this problem on other
occupied territories in the east".



In the spring of 1942 the intensive campaign dfriglwas resumed. Its scale can be
judged by reference to a report dated 26 Decem2 (to which | shall refer in more
detail later) which stated that in the Ukraine &ialystok 363,211 Jews were
exterminated over the four months from August tav@&nber. By this time even Jewish
labourers who might have made a contribution ta\thei war effort were not spared.

6.21 Further evidence for the existence of a syasterprogramme for the mass killing
of Jews is to be derived, according to the Defetgjdrom what Longerich, on their
behalf described as an extraordinary speech by Hemim SS officers at Posnan on 4
October 1943. He said:

"l also want to talk to you quite frankly about @y grave matter. We can talk about it
guite openly among ourselves, but neverthelessanaenever speak of it publicly. Just
as we did not hesitate on 30 June 1934 to do dyraduwe were bidden, and to stand
comrades who had lapsed up against the wall anat #hem, so we have never spoken
about it and will never speak of it. It was a nat@ssumption of tact — an assumption
which, thank God, is inherent in us — that we nalrecussed it among ourselves, never
spoke of it...... Most of you will know what it mesato have a hundred or five hundred
corpses lying together before you. To have beesutiir this and — disregarding
exceptional cases of human weakness — to havemecthdecent, that iw what has made
us tough. This is a glorious page in our histong that has never been written and can
never be written".

Longerich accepted the suggestion put to him bipdrthat Himmler may have been
trying to make his SS officers into accomplicegmthe fact. But in the speech
Himmler expressly acknowedged the widespread giliperations in which the SS had
been engaged.

6.22 Browning and Longerich conclude that therie the Nazi documents (some of
which | have reviewed above) clearly visible evidewf a programme for the
systematic mass-murder of Jews in occupied Sosigtdry and in the General
Government by shooting them. The explicit goalhi$ policy was to cleanse the area,
that is, to rid these territories of Jews. The sddlthe killing, say the Defendants was
awesome.

Hitler's knowledge

6.23 Was Hitler aware what was going on and didpmove of it? Although (as | have
already indicated) Irving was prepared at one stdigiee trial to agree that in broad
terms the answer to this question is in the afftimea he later shifted his ground. In
these circumstances it is necessary for me to reié¢lae rival arguments on this issue.

6.24 The Defendants' answer to this questionri)yfj that the scale of the killing was
so immense and its effect on the war effort sotgtbat it is difficult to conceive that
Hitler was not consulted and his authority sou@hie Defendants adopted the evidence
of Sir John Keegan, summoned to give evidence\bydr that it was perverse to
suggest that Hitler was unaware until October 1948t was happening to the Jewish
population: it defies common sense. But the Defatedassert that there was what



Browning described as incremental decision-maknoggss. Browning gave evidence
that in his view Hitler had made clear to Himmledado Heydrich what he wanted done
in terms of ethnic cleansing and then left it t® $uibordinates to carry out his wishes. |
shall summarise the stages by which on the Def@sdaase the programme was set in
place.

6.25 According to Himmler, Hitler commented thahamorandum which Himmler had
presented to him on 25 May 1940 was "very goodcamcect”. The memorandum had
expressed the hope that by means of a large emigatall Jews to an African colony,
"the concept of the Jew will be fully extinguishedlthough the memorandum
described the physical extirpation of the JewsuasGerman and impossible",
Browning pointed out that this exchange took plaica time when the ethnic cleansing
of the Jews (as he described it) had slowed dowkeddy at the instigation of Goering
and Frank, who were concerned to give priorityh war effort. Browning asserted
that, with a Nazi victory in France apparently asduthe memorandum indicates that
Himmler approached Hitler to obtain his approvaltfee revalidation of the programme
of ethnic cleansing. He needed Hitler's approvalrder to counter any moves by
Goering or Frank to block the programme.

6.26 In the spring of 1941, whilst preparationsevender way for Barbarossa (the
invasion of Russia), Hitler made clear his viewt thavar of destruction was about to
start and called for the destruction of the Juddelshevik intelligentsia. This sentiment
generated proposals for the establishment oEthsatzgruppemnd the programme of
mass shootings as | have already described. Thgtgmme was not, as Browning put
it, "micro-managed" by Hitler. But he claimed tltavas Hitler whose visioand
expectation created a genocidal atmosphere whalngbt forth concrete proposals for
its implementation. Browning argued that Hitler wexhhis generals to see the war
against Russia as embracing a very strong ide@bdimension and not just a
conventional war. Having been effectively inviteddo so by Hitler, the SS together
with the military planners produced concrete plantrn Hitler's vision into reality.

6.27 The Defendants recognise that the documeataaignce for implicating Hitler in
any policy for the systematic shooting of Jewsarse. There is no "smoking gun”. A
large number of documents were destroyed, manysohton the orders of Heydrich, so
the documentary picture is a partial one. Howethexr Defendants do highlight a
number of documents which, they contend, poingialtot unambiguously, to Hitler's
complicity.

6.28 The starting point for the documentary pomtewards Hitler's complicity is the
record of the instructions given by Hitler to Gealelodl, Chief of the Army Leadership
Staff, on 3 March 1941 in relation to revised gliitks to be followed in the areas of
Russia expected to be conquered. Hitler ordained:

"This coming campaign is more than a struggle ofsait will also lead to the
confrontation of two world views. In order to erdstwar it will not suffice merely to
defeat the enemy army ..... The Jewish-Bolshev#dligentsia, the hitherto oppressor
of the people must be eliminatdukgeitig)”



These instructions, together with other similaexghces by Hitler at this time, evidence
the central role which, according to the Defendddider played when it came to
converting Nazi ideological thought into concretéi@n. According to Browning, it is
discernible that Hitler was talking not only of rtaly, but also ideological, necessity.
As Longerich put it, Hitler was laying the grourat & racist war of extermination.

6.29 There followed what Longerich described aackpge of measures, with which
Hitler was intimately involved, for the implementat of that war. Following on the
heels of Hitler's instructions to Jodl, on 13 Mai&41 Jodl issued a directive which
stated:

"In the operation area of the Army, tReichsfuhrer S& granted special
responsibilities by order of tieuhrer for the preparation of the political administratio
these special responsibilities arise from the w@tardecisive struggle between two
opposing political systems. In the context of thesponsibilities, th&eichsfuhrer SS
will act independently and at his own risk".

Longerich infers that the reason why Himmler waisdegiven these undefined special
responsibilities was that the Army was not willitegbe radical enough in carrying out
the policing and security operations.

6.30 Hitler made a similar statement, albeit oneexplicitly directed at the Jews, to
senior army officers on 17 March 1941 when he said:

"The intelligentsia installed by Stalin must betdeged {ernichte}. The leadership
machine of the Russian empire must be defeatdtielGreater Russian area the use of
the most brutal force is necessary"

He spoke in similar vein to a meeting of general80 March 1941, when, according to
the abbreviated record of General Halder, Hitléd:sa

"Communism unbelievable danger for the future he Tommunist is not a comrade,
neither before nor after. We are talking about aavaxtermination ... We are not
waging war in order to conserve the enemy ... airest Russia: extermination of the
Bolshevik Commissars and the Communist intelligafits

6.31 On 16 July 1941 a conference took place whi attended by amongst others
Hitler and Rosenberg. According to a memorandurBdaynann, Hitler said:

"The giant area must naturally be pacified as dviak possible; this will happen at
best if anyone who just looks funny" (or in an aiegive translation preferred by Irving
"anyone who looks askance at us") "should be shot".

Longerich asserted that Hitler was thereby dematigély endorsing the brutal
massacres which were taking place and in effettosising execution on suspicion
alone. As Browning put it, it was an open shootiognce.



6.32 The Defendants attach considerable importan@@nnection with the issue of
Hitler's knowledge of the shootings, to an instiutissued on 1 August 1941 to the
Einsatzgruppeiy Muller, the head of the Gestapo within Heydschécurity Police, in
which he stipulated:

""The Fuhreris to be kept informed continually from here abita work of the
Einsatzgruppein the East"

The Defendants' case is that this document (tolwhinave already made refernce in
the preceding section) shows that the reports tt@kinsatzgruppemroviding
information about the executions carried out byrtheould at least be available on a
continuous basis to Hitler. The distribution lideEmonstrate how widely these reports
were circulated. Copies went to tReichChancellery. According to Longerich, there is
evidence that a copy of at least one such repart teeBormann. He concluded that it is
inconceivable that Hitler did not see the repdvtaller's instruction coincided with the
escalation of the shootings fraselected groups to indiscriminate killing of Jews
including women and children. The Defendants cahtbat Hitler's apparent wish to be
kept informed will have meant that he would haweeieed regular reports of the
shooting of the Jews over the following months.

6.33 As | have already mentioned in section V(yoin 25 October 1941, according to
his table talk Hitler said:

"This criminal race [the Jews] has the two millde&ad from the World War on its
conscience, now again hundreds of thousands. Noaomeay to me: we cannot send
them in the morass! Who then cares about our p@dpis good if the terror
(Schreckenwe are exterminating Jewry goes before us".

The Defendants say it is to be inferred from theseds that Hitler was indeed
receiving reports from thEinsatzgruppems contemplated in Muller's instruction of 1
August.

6.34 On 30 November 1941 Himmler visited the Wdlg&. At 13.30, before meeting
Hitler for lunch, he telephoned Heydrich in Pragibeut a transport of Jews from
Berlin. Himmler's note contains the entK#gine Liquidierung'that is in contention
between the parties. | have set out the rival asnimin section V(vl) abové@n the
Defendants' interpretatiaf that note, the likelihood is that Himmler dissed with
Hitler the particular transport from Berlin to Rigalthough Himmler ordered that there
should be no killing of the Jews aboard that transjit is reasonable to infer that Hitler
knew about and approved the shooting of other Jewse East.

6.35 At paragraphs 5.127 to 131 above | have mefgeence to Goebbels's diary entry
relating to his meeting with Hitler on 21 Novemii®41; the speech made by Hitler to
the Gauleiteron 12 December 1941 and Frank's report of thacdpen 16 December
1941. | shall not repeat myself, save to say tatefendants these are relied on by the
Defendants in support of their contention thatetithas aware of and approved the
policy of executing Jews and others in the Easthnoting.



6.36 An entry in Himmler's appointment book for&cember 1941 recorded that one
of the proposed topics for discussion between Himasel Hitler at their forthcoming
meeting was thdudenfraggthe Jewish question). Against that entry, apparésay

the Defendants) following the discussion with Hitldimmler has notedals
Partisanane auszurottéifto be annihilated as if partisans). AccordingHe

Defendants this shows that Hitler, expressly cdaedulpproved the killing of the Jews
under cover of killing partisans as the solutioh® Jewish question.

6.37 The Defendants argue that this interpretagfddimmler's note is confirmed by
and consistent with a report no. 51 dated 26 Deeert®42 on the campaign against
partisans in the Ukraine, Southern Russia and 8iaky which was retyped three days
later in larger type, in order, so the Defendaats that Hitler with his poor eyesight
could read it. In its retyped form it is headede[irts to thé&-uhrer on combating
partisans”. It is endorsed on the front pagergelegt(laid before or submitted)
31.12.42". It reports the numbers killed over theceding four months. The number of
Jews executed is given as 363,211. Browning irtfesthis is but one of a series of
reports which Hitler received in accordance wit ithstruction issued by Muller on 12
August 1941 that Hitler was to be kept well infodvad the shootings being carried out
by theEinsatzgruppen

6.38 Longerich was clear in his conclusion thabné takes account of the scale of
policy of extermination and what it entailed innter of logistics and expense, it is
wholly inconceivable that Hitler was unaware of naty of the fact of the shootings
but also of their scale. Such contemporaneous ee@as has survived confirms,
according to th®efendants, that Hitler knew and approved. Browmgjgcted as being
absurd the notion that Himmler, who was always amito do his master's bidding,
would not have discussed regularly with Hitler Wigolesale executions of Jews and
others by SS units.

Irving's response
Evidence of system and the scale of the shootings

6.39 | have already drawn attention to the numbénase who, as Irving eventually
admitted, were killed in the East. Irving acknovwged that the evidence shows that
there was an appalling massacre of Jews on theradsbnt but he argued that, at least
in their initial stages, the shootings were selegtconfined to the intelligentsia and
served a military purpose. He disputed that th@shgs took place on the massive
scale alleged by the Defendants. He suggestedntuay of the figures cited by the
Defendants' experts and in the documents on wheprelied were "fantasy figures".

6.40 Irving argued that the "ruthless, energetit dmastic measures” against the Jews
ordained in the guidelines issued on 19 May 194Indt mean that they should be shot
but rather than they should be arrested and impedolf the guidelines had meant that
the Jews were to be killed, they would have said_.sngerich rejected this contention.

6.41 Irving pointed out that Heydrich's instrucsaof 2 July 1941 strictly limited the
Jews who were to be executed to those in statarty positions. He did not accept that



it was legitimate to infer that the instructionsrevéntended to be construed more widely
simply because the executions thereafter carriegxtended far beyond these limited
categories. Irving submitted that no evidence lwasecto light of any order which
authorises the execution of broader categoriesws.]

6.42 Irving devoted a considerable amount of timkis cross-examination of
Longerich to the details of the killings Ensatzgruppe, B, C and D which he
derived for the most part from the reports submitig them. Irving suggested, for
example, that some of those reports were compidtidise who, like General Bach-
Zelewski, were mass murderers and whose reporing that account unreliable.
Irving did not accept that the reports of thiesatzgruppershould be taken at face
value. He argued that the leaders ofHmesatzkommandosvhich made up the
Einsatzgruppenwould have been anxious to impress their supendath the numbers
killed and sowvould have exaggerated the figures. Browning anigeachboth
accepted that somk®mmandosnay have been anxious to avoid appearing to laek z
and so may have exaggerated their achievement8rBuining considered the figures
to be accurate as "ballpark figures". He added (amadg agreed) that the numbers,
even if not precisely accurate, are on any viewehligngerich concurred. He added
that the numbers do not derive solely from the rspaf theEinsatzgruppenthere are
other sources.

6.43 Irving expressed doubts about the logistieasibility of theEinsatzgruppen
having been able to carry out executions on therteg scale, given their limited
numbers and equipment and the other tasks whighvieee charged with carrying out.
TheEinsatzgrupperonsisted of only 3,000 men. But Browning poinbed that the
army was called on to provide support. Longeridiowdated that, if allowance is made
for the auxiliary manpower available, the total roenof those involved in the
shootings would have been around 30,000.

6.44 Another argument canvassed by Irving is thateéports may have been inaccurate
in their statements of the numbers of Jews shaiusecthe SS auxiliaries would not
always have known whether or not those they weeeuwing were Jews. He suggested
that this must have been the reaction of Britigalilgence when they intercepted
reports of the numbers killed. Browning respondet the Jager report is illustrative of
the care taken to classify Jewish men, women aitddreh. He explained the passive
British response to the intercepts probably refldan inability on their part to
comprehend the notion that the Nazis would devedgeurces sorely required for their
war effort to killing vast numbers of Jewish memmen and children whilst there was

a war on.

6.45 Irving also argued that there will have beemynwho, becoming aware of the
wholesale murders taking place at the hands ob&ewill have fled eastwards into
Russia (there to be met, no doubt, with the sateg.fA report dated 12 September
1941 refers to the "gratuitous evacuation" of heddrof thousands of Jewg

inference across the Urals representing an indsgotess for the security forces.
According to Irving, in calculating the scale oétshootings, allowance should be made
for the Jews who fled eastwards to avoid being.dhohg also suggested that many of
the murdered Jews died at the hands of local amtish populations as opposed being



executed by th&insatzgruppenBrowning's evidence was that such pogroms didroccu
but for a limited period only in the opening daysle war.

Hitler's knowledge

6.46 As | have already said, Irving's stance os idgue fluctuated as the trial
proceeded. In course of his own evidence, havingraced a number of reasons for
doubting Hitler's knowledge of any systematic pamgme for the killing of Jews in
Russia or elsewhere in the eastern territoriegydgreonceded under cross-examination
that it was a legitimate conclusion that the shagsiin the east were carried out with
the knowledge and approval not only of Heydrich dab of Himmler and Hitler
himself He accepted that the reports of numbers killed werg by the Einsatzgruppen
to Berlin on a regular basis. Irving said that e been unaware until the summer of
1999 of the Muller document of August 1941, acaogdio which Hitler asked for
reports from thé&insatzgruppemo be supplied to him. But he conceded that the
evidence now available points to there having @eeoordinated and systematic
direction by Berlin of the killings on the eastéront. In particular Irving accepted in
the light of the note in Himmler's appointment bdok18 December 1941 that the
massacre of Jews in the Ostland was carried otlieauthority of Hitler. He also
accepted that there had been a systematic progrdonriee shooting of Jews and
others of which Hitler was aware and which he apgdo

6.47 But in the course of his cross-examinatiohasfgerich, Irving put to him a large
number of questions which appeared to suggesittias his case Hitler had no such
knowledge and that he did not authorise any sucgramme or policyHe pointed out
that no document has come to light indicating thiier expressly authorised the
shootings. In the course of his cross-examinatiang advanced various arguments
why it would be wrong to suppose that Hitler wampticit in the shooting of Jews and
others in the period 1941-2. Irving contended (aBodgerich agreed) that prior to the
middle of 1941 there is no directive emanating fidither that Jews are to be
exterminated. Thus there is no indication in théhminstructions or guidelines issued
by Hitler to General Jod| and to the High Commarnmk@tions staff on 3 March 1941
that Jews are to be executed when the Russian @mipegins. Irving argued that
these instructions, as well as the guidelines dsu®ctober 1941, should be seen as
purely military measures. Hitler was addressingissae of military discipline and not
authorising or condoning ideological exterminatiblie. was in effect saying that that the
Reich was facing a Judaeo-Bolshevik enemy whicht imeislestroyed as a matter of
military necessity. No order was issued by Hitldrieth explicitly said that the Jews
must be killed systematically. Moreover, contenttgohg the initiative for the orders
came from the Nazi High Command rather than fromteHi

6.48 As to the "special responsibilites" which Jdidkcted were, in accordance with
Hitler's order, to be given to Himmler, Irving segged that this flowed from Himmler's
wish to enlarge his area of responibility. He claththat Hitler's attitude was to give
Himmler carte blanchewithout any requirement to let him (Hitler) knovhat he was
doing. In any event, argued Irving, Hitler was cenmed for military as opposed to
ideological reasons to ensure the security of tha to the rear of the Nazi army as it



advanced into Russia. Longerich disagreed: thaarnyland the ideological goals
cannot be differentiated.

6.49 In relation to Hitler's various statementshia spring of 1941 to the forthcoming
"war of destruction” and the "extermination of thes", Irving pointed out that the
Nazis were about to embark on Barbarossa, sotihaétutterances must be seen in a
military, rather than an ideological, light. MoremHitler was well aware of the
ruthlessness of which the Red Army was capablensasdissuing a warning what the
war would entail. The response of Browning to frigposition is that the campaign had
both a military and an ideological objective.

6.50 Irving cast doubt on the Defendants' conteritiat theEinstazgruppenvere set
up as a consequence of the preparations laid dgwhtlker. Their existence came
about, he suggested, "like an act of spontaneaudgstion”.

6.51 Irving devoted a considerable amount of timeasting doubt on the authenticity
of the document dated 1 August 1941 claimed toexad an instruction by Muller to
furnish Hitler with reports of shootings. He poidteut that the document before the
Court is no more than akbschrift the original is missing. It bears the modest sgcu
classificationgeheim(secret) which is inappropriate for a documerdtesl to the Final
Solution. Irving produced a letter from the Gernfadleral archives that the document
is not to be found in the file from which it purp®to come. The Defendants countered
this claim by pointing out that the document hasrblkenown about and accepted as
authentic for twenty years. Copies of #heschriftare to be found in the Moscow
archive as well as in the Ludswigsberg archive.ylWere also able to point to several
documents of a similar sensitivity which were attassifiedgeheim The reason why
no copy of theMuller document was found in the file referrednahe letter from the
German archivist is that the wrong file number \wasted. Longerich is in no doubt
that the document is an authentic copy of the oailgiUltimately Irving accepted its
authenticity, although he continued to expressidengble misgivings about it.

6.52 In the end Irving took the position that he dot challenge the authenticity of the
Muller document. He submitted, however, that sit€existence was unknown to him
until he was presented with the document in thesmaf cross-examination, no
criticism could fairly be made of him for not taliit into account. The Defendants
were unable to accept this evidence. The reasendistly, that the Muller document is
set out at page 86 of Fleming's watkler und die Endlosungdrving's marked copy of
that book appears to show that he has read thagmsas page 86 (although Irving
denied it). The second reason is that Fleming gaveference to the archive where the
document can be found in Munich. The third reasathat, when asked about Fleming's
book in 1983, Irving answered that it was "a li@"his evidence Irving claimed that he
was basing what he said on reviews of Fleming'«boo

6.53 Irving argued that the Muller document doesimany event have the significance
for which the Defendants contend. It did not reguireEinstazgruppemo report
shootings to Hitler. As its heading and text intkgat related solely to the procuring of
visual materials such as placards and photograppara of the groups' intelligence-
gathering operations. Despite this both Brownind Bongerich persisted in their



contention that the reporting requirement embradkithe activities of the
Einsatzgruppemcluding shooting. But they agreed that this doeant is the only one

to which he can point as evidence for the propmsithat Hitler was kept informed of
the shootings. Irving stressed that, apart froormE®Report no 51, no report has come to
light which has been retyped in the large type Wihidtler's eyesight required.

6.54 Further evidence relied on by Irving for Hideunawareness of any systematic
programme of extermination is the entry in Himnde€lephone log for 30 November
1941 relating to a telephone call made by him faleHs bunker to Heydrich in Prague.
| have already referred at paragraphs 5.97-8 da@mabove to the argument which
Irving bases on this entry.

6.55 Irving advanced a similar argument in relatmithe message sent on 1 December
1941 by Himmler to Jeckeln, the SS chief statioimeldiga, following the shooting of
the trainloads of German Jews on arrival in Kovitus is dealt with at paragraph
5.107-8 above. Browning and Longerich place an sppanterpretation on the
Himmler's message to Jeckeln: it was reprimandaageln for the shooting of the Jews
who had arrived in Minsk the previous day from BerLongerich agreed that the
message indicates that Jeckeln had exceeded hwrigyibut suggests that so modest a
punishment indicates that Himmler was not undulycesned by the murder of so large
a number of Jews. Longerich agreed that the kilihGerman Jews ceased for some
time afterwards. He did not, however, accept thatfact that Jews took provisions with
them on the train indicates that there was no tigemo kill them. The Jewish
Commission paid for the provisions and no doubtlhes were deceived into believing
that they were being taken to a new life in thetEHaiowning argued that the message,
relating as it does to killings in Riga, indicatbat the shooting of the Jews in Kovno
had been authorised (which is why Jeckeln was sotglined). Browning claimed that
there had been a change of policy afterwards beaaiute concern felt about German
Jews being killed. The guidelines enunciated tve palicy.

6.56 In relation to Himmler's appointment book giitr 18 December 1941, Irving
accepted that it this conteatisrottenmeans "annihilate" but he quarrelled with the
translation ofals Partisaneras "to be annihilated as partisans”, contendiagitheally
means "as partisans”, that is, annihilated becanddo the extent that they are
partisans. Browning retorted that the primary megmifals is "as" and that the policy
was clearly not to shoot only Jewish partisans bee#he records show that thousands
of women and children were also shot. In relatmthiat note Irving in the course of his
cross-examination of Longerich made for the firsiet the further suggestion that
Himmler may have made the notatiais Partisanen auszurottenpt because that was
something that he and Hitler had discussed andedgargon, but rather because it had
for some time been Himmler's standard attitude 3bats should be exterminated as
partisans. Himmler had expressed that view on ptesvoccasions. So, Irving argued,
the note expresses no more than Himmler's own &evdoes not implicate Hitler. On
reflection Irving did not pursue this suggestioatdr in the cross-examination Irving
fell back upon the suggestion that the issue wesudsed between Himmler and Hitler
but that thenitiative for shooting the Jews as partisans cénm@ Himmler and not
from Hitler. He argued that this is consistent wiie passive attitude which Hitler
adopted towards the Jewish question.



6.57 Irving pointed out that in a number of theiports theeEinsatzgruppergive

pretexts for killing Jews. This, argued Irvingjnsonsistent with a policy of killing
Jews indiscriminately. But Longerich met this susjge by referring to the so-called
Jager report oEinsatzkommand® of 1 August 1941 that large numbers of Jews
(including many women and children) had been exatutithout any excuse or pretext
being given.

6.58 Irving did not initially accept that the endement/orgelegton report no. 51 of 26
December 1941 meant that Hitler read the docunkttisked why else would it be

laid before him twice (as the endorsement suggesiss). The Stalingrad crisis was at
its height at this time. But later he agreed thatas highly likely to have been shown to
him. Irving conceded that it followed that Hitleas/to that extent implicated in the
murder of 363,000 mentioned in that report.

6.59 When objection was taken on behalf of the badats to this sustained line of
questioning on the ground that Irving was resifiregn admissions he had previously
made in cross-examination as to the state of Fitlerowledge of the shooting, Irving
agreed to set out his case in writing. Irving tlpen took the position that, in regard to
Eastern European and Russian Jews, Hitler had reglddhe summary execution of
unspecified numbers of Jewish/Bolshevik intelliggatand leaders; that Hitler was
probably informed of "anti-partisan” operationgugh not on a regular basis; that there
is evidence that no secret was made of the inaiusidarge numbers of (non-German)
Jews in the resulting body counts of "partisans'régards Western European and
German Jews, Irving's restated case is that teare clear or unambiguous evidence
that Hitler was aware of any mass murders.

The policy of deporting the Jews
Introduction

6.60 Whilst it would not be right to say that theseo issue between the parties in
relation to the existence of a policy of deportieyvs eastwards, the differences in the
parties' respective case appear to me to be cotiyedyaunimportant. The topic can
therefore be taken quite shortly.

6.61 According to Longerich, the Nazi policy towsuttie Jews evolved over the years.
In the 1920s and 30s various legal and economictisaus were applied to Jews in
Germany with a view to compelling them to emigraiengerich draws attention to
various statements made by Hilter at this time Wiitceshadow a more radical solution
to the Jewish question. Towards the end of the 4§8@ssure for the emigration and
even expulsion of the Jews intensified. The tBmdlosungfinal solution) came into
use, carrying with it the implication that all Jewsuld be removed from Nazi
Germany.

6.62 Hitler's attitude at this time is reflectedam entry in Goebbels's diary for 24
August 1938:



"We discuss the Jewish question. Fdrer approves my procedures in Berlin. What
the foreign press writes is insignificant. The mtimg is that the Jews be pushed out.
In 10 years they must be removed from Germany imBtite interim we still want to
keep the Jews here as pawns".

6.63 From the outbreak of war in September 193%thiey towards the European Jews
in those countries invaded by the Nazis was toflandhem a "territorial solution”, that
is, to find an area at the periphery of the Nazpeento which the Jews might be
deported and where they might very well perishthég stage, Longerich agrees, the
policy was not a homicidal one, although he addgither that there already existed
what he called the "perspective” of mass murdes.ddgument is that this is discernible
from the comments made at the time which suggesittivas recognised that it was
unlikely that the Jews would survive for long aftieeir deportastion. They would perish
through disease or starvation.

6.64 It is the Defendants' case, largely althougjrentirely accepted by Irving, that the
hard-line policy towards the Jews manifested ita#lén the Nazis invaded and
conquered Poland in September 1939. There weraspects: the first was the
establishment of a reservation in Poland betweervistula and the Bug into which all
Jews under Nazi domination would be deported. Eloersd was a programme to
execute selected Jews in Poland as a means antarg of rendering the country
leaderless and destroying it a nation. Accordingdngerich, the first aspect
commenced with the deportation from about the antofrl941 of Jews from the
Central Europe into the ghettoes in Eastern Eurbpe.intention was to depdttem
further east later, probably in the spring of 1948en they would perish.

6.65 On 18 September Himmler wrote to the Gaul&it&¥arthegau, Greiser,
informing him:

"The Fuhrerwishes that the OlReichand the Protectorate be emptied and freed of
Jews from west to east as quickly as possible. fhemefore striving to transport the
Jews of théltreich and theProtektoratin the Eastern territories that became part of the
Reichtwo years ago. It is desirable that this be acdsimpd by the end of this year, as

a first and initial step in deporting them evertlier to the East next spring.

I intend to remove a full 60,000 Jews of &lé&reich and theProtektoratto the
Litzmannstadt ghetto for the winter. This has, Vdheard, the space to accommodate
them".

Himmler forewarned Greiser of the arrival of Jewlisinsports from thReich.Hitler
appears therefore to have initiated the programingeportation some time before mid-
September 1941.

6.66 The deportations, which were initially to gbes in Lodz, Rikga and Misk, began
in early to mid-October 1941. Although six traindiseof Jews were summarily executed
on their arrival at Kovno and in Riga, Longerichresy that the policy at this time in
relation to European Jews was to deport them antbriall them or at least not to kill
them on the spot. The Defendants say that vast etsnd Jews were deported from the



Altreich, theProtektorat Austria, France, Slovakia, Croatia and Romanif¢oEast.
Many of these European Jews may have been ledievyd¢hat they were going to a
new life in the East. That explains why they tréeaMith food and in some cases with
the tools of their trade (although Longerich poimis that the food was provided by the
Jewish Commission and not by the NaZis)ing put it to Browning (and Browning
accepted) that the extant records relating to dapons, consisting mainly of transport
documents, are incomplete. In consequence, suggkesiieg, the estimates of the
numbers deported vary enormously. Irving maintéas the scale of the intended
deportation was nowhere near as comprehensiveed3dfendants maintain. In France
for example estimates of the number of deportesgerérom 25,000 to 200,000.
(Browning asserted that the consensus now is 75;08fch Jews were deported).

6.67 Irving recognised the emergence of a policyloblesale deportation of European
Jews. He accepted that Hitler was an advocatesptiicy. Indeed Irving's case is that
the deportation of the Jews continued to be Hstlgréferred solution to the Jewish
question until 1942. The so-called "Magagascar'plahereby the Jews were to be
deported from th&eichto the island off the east coast of Africa, wasatmandoned

until then. Thereafter it is Irving's case thatlétitvanted the entire Jewish question put
off until after the end of the war (see sectionxXy@bove under the heading "The
Schlegelberger note™). Whether or not Irving istigbout that, he firmly rejected the
contention for the Defendants that the evidencevstibat there was to the knowledge
of Hitler a genocidal implication underlying thely of deportation.

Genesis of gassing programme
The origins of the use of gas by the Nazi regime

6.681In order to pinpoint the origins of the Nazi praetiof killing by the administration
of poison gas, it is necessary to go back somesy&aere was a measure of agreement
between the parties that the Nazis moved from #ssigg of the disabled to the gassing
of able-bodied Jews in the period from 1939 toyehd 2.

6.69 As Irving accepted, the so-called "euthanaigramme™ was authorised by Hitler
in September 1939. It permitted specified doctonsut to death those suffering from
grave mental or physical disabilities. Thousandeevikéled, mostly by the
administration of carbon monoxide gas kept in lpsttln addition, however, many were
killed using gas vans which the victims of the pesgme were induced to enter,
whereupon the exhaust of the vans was pumped ik8liahg those inside within 20
minutes or so. The euthanasia programme was discedton Hitler's order in August
1941 because it was causing public disquiet.

The use of the gas vans to kill healthy Jews

6.70 As Irving also accepted, the gas vans andcceded personnel were then moved to
the East and placed at the disposal of Globoch&SS officer in charge of police in
Lublin, where they arrived in late 1941 and ea®y 2. In September 1941 there is
evidence that experimenigdssing of Soviet POWSs and others took place ircihugz.
On 25 October 1941 Himmler met Globocnik at Mogiletere an extermination camp



was planned. On the same day Wetzel of the Ostraimim in Berlin met, firstly,
Brack, a senior official of thReichChancellery who had been involved in the
euthanasia programme, and later Eichmann. Wetaéledra letter to Rosenberg
(Reichsministefor the Occupied Eastern Territories) and Lolei¢hskomissadior the
Ostlang that Brack was prepared to help set up gassipgrapuses in Riga and that
there were no objections if Jews who were noofitiork were "removed" by these
apparatuses. On the same evening Hitler met HimamlémHeydrich.

6.71 The experimental use of the gas vans continoédovember 1941 30 prisoners
were killed by exhaust fumes from a van at Sacheesdn. There was debate in the
course of the evidence about the number of vandogegb and their killing capacity.
Longerich maintained that a minimum of six vansemased. Irving suggested only
three were ever built. The Defendants adducedioheece a report from a sergeant in
the motor pool dated 5 June 1942, which recordsh®00 had been killed by means
of the use of three vans over the preceding sixthsorving made a number of
observations about the document designed, as he fmplant suspicion about it. For
instance he queried how 97,000 could have beesdkill’er that period, when according
to court records only 700 were killed in gas vanan action "lasting several days" at
the end of November 1991. The figure of 97,000c&tBrrowning as perfectly feasible.
He testified that the carrying capacity of the vearsged from 30 to 80 people and that
the arithmetic indicates that the three vans wbialde been capable of putting 97,000 to
death in a period of 172 days. As to the 700 kidedr several days at the end of
November 1941, Longerich explained that after @opesf experimentation, the Nazis
improved their technique. In the end Irving accdptee authenticity of the sergeant's
report.

6.72 Whilst Irving does not dispute that homicidaé was made of gas by the Nazis
during the euthanasia programme and that therahfterans were put to use in the East
to kill Jews in increasing numbers, he does quavithl the Defendants' estimates as to
the numbers killed. What is more important, Irvaigputes the claim advanced by the
Defendants that Hitler was kept informed of théik of Jews by gas and approved it. |
shall therefore summarise the parties' respectiyenaents on these contentious issues.

The Defendants' case as to the scale on which Jewese gassed to death at camps
excluding Auschwitz and the extent, if any, of Hitfs knowledge of and complicity in
the killing.

6.73 The Defendants accept thatially Hitler's attitude towards the problem faiding

a solution to the problem of the Jewish "bacillusls that the Jews should be deported
from theReich They contend, however, that there is circumstaatidd documentary
evidence that, from about the autumn of 1941, blgy was reversed and that, with
the knowledge of Hitler and at his instigation, godicy was adopted of deporting Jews
en massérom Europe and killing them in death camps ondghstern borders of the
Reich It was the contention of Longerich that, as thienlgs of Soviet Jews by shooting
spread in the period from autumn 1941 to spring21fédm the Soviet union to other
regions, in particular to the Warthegau, Lubling®&iMinsk and Serbia, so in these
same areas plans were made for the constructigasokilling facilities. In so far as it



related to the area of the General Governmenbitesation was code-named Operation
Reinhard.

6.74 There is little mention of Operation Reinhard\ktion Reinhardn the surviving
contemporaneous documents. Browning referred ingpisrt to a document dated 18
July 1942 mentioningEinsatz Reinhard"There are several other documents marked
"AR". According to the Defendants little documentaridence survives because the
records relating to it were ordered to be destragetiinuary 1944. Nonetheless, say the
Defendants, the evidence does establish that dejortof European Jews to ghettoes
and thence to camps at Chelmno, Semlin, Belzeab8oand Treblinka took place on a
massive scale. The Defendants contend that thgnassent to construct the death camp
at Belzec was entrusted by Himmler to Globocni& ateeting between them on 13
October 1941. Although the document recording tiop@sal for their meeting referred
to taking "security-political steps" against th&vdeand to "limiting their influence",
Longerich contended that it is legitimate to irtteait the plan to build the Belzec death
camp originated at this meeting. Globocnik was iogKor more radical solutions for
the Jewish question and the building work startd8ledzec started soon afterwards.

6.75 A start was made on the construction of Bela€actober 1941. Another huge
complex of gas chambers was planned (but not pdecewith) at Mogilev. Similar
facilities were commissioned at Chelmno, Sobibar @reblinka. Browning testified
that the use of the gas vans at camps, starti@felimno and Semlin, was an
intermediate phasepming between the shootings by tiasatzgruppemnd the use of
primitive gas chambers at those camps and elsewhere. Tloenehstlt gas chambers at
Auschwitz came later. On arrival at the camps tleatgmajority of these Jews were
killed in gas chambers or by other means. Of ticasgps Chelmno was situated to the
north-west of Lublin; Semlin was outside BelgraBelzec and Sobibor were in what
was then south-eastern Poland not far from Lubich Breblinka is north-east of
Warsaw close to the frontier at that time with Raissongerich testified that it might in
broad terms be said that the policy of extermimatite Jews evolved out of the policy
of deporting them. Indeed it is, he claimed, imjgadssto draw a demarcation line
between the two policies. The Nazis were well awlaa¢ the policy of deportation to
the East resulted in the death from starvationsgase of many of those who were
deported. Longerich termed thiernichtung durch Arbeiannihilation through work).
There was some debate whether that ternmblead used at the time. But in the end it
was common ground that it mattered little whethmhsa label was used. Longerich
was clear in his opinion that such a policy asatifely equivalent to a policy of
outright killing.

6.76 Other aspects of Operation Reinhard weredhection and use of materials
belonging to the Jews (watches and the like) aadéhective use of Jewish labour. It
was an SS operation under the direction of Globgamho was answerable to Kruger,
chief of police in the General Government, whoumtwas answerable to Himmler.
According to Browning, there is evidence that Glofik on occasion dealt directly
with Himmler.

6.77 Longerich contended that it appeared fronethéence that the Jews who were
sent to the death camps were in the first instéowad Jews from local villages and



ghettos in the region. This phase commenced an@ifwebn 8 December 1941, from
which date about 140,000 Jews from the Warthegaa gassed there. The same
occurred at Belzec (where the gassing, mainly wsJeom the area of Lublin, started
in March 1942), Sobibor (where gassing started ay#942) and Treblinka (where the
gassing started in July 1942). The exterminatiothe$e local Jews made way in the
ghettos for the European Jews to replace them.

6.78 Gassing commenced at Auschwitz between Septeaimid December 1941, when
600 Soviet prisoners of war were killed by the aalstration probably by means of
bottles of Zyklon-B gas in the basement of BlockiVing, by reference to a passage
from a book by van Pelt referring to the death a¥i&t Jews because the lack of
hygiene at the camp, suggested that the deathsnettkie to poisoning by gas.

6.79 At the same time as the local Jews were mih¢p death in these camps, the
programme of deporting German Jews (that is, Jeams those parts of Europe in Nazi
control) to the East was being implemented. Theses Jor those of them who were
judged unfit for labour) were initially sent to dgtes but they were ultimately
transported onwards to the camps where they wéeel lin the gas chambers,
principally at Belzec. The liquidation of the Gemmaews ran from the spring of 1942
onwards. This was the second phase of the extetioninarogramme. It was, said
Longerich, a systematic programme of exterminattioeit one that gradually emerged.

6.80 What is the evidence for mass exterminatialeofs at those camps? The
consequence of the absence of any overt documestagnce of gas chambers at
these camps, coupled with the lack of archeologiealence, means that reliance has to
be placed on eye witness and circumstantial evelembich | shall shortly summarise.

In giving an account of the Defendants' case #isd@cale of the exterminations, | shall
also summarise their argument that Hitler was caotph the mass murder. The

starting point is the evidence, such as it is, Wisccontained in contemporaneous
documents.

6.81 | have referred at paragraph 6.70 above tangeting which took place between
Hitler and Himmler and Heydrich on 25 October 194lthough the plan to construct
gas chambers at Riga was not implemented, it ieduevidence, say the Defendants,
of the genesis of a policy, agreed at a high ldealise gas as a method of
extermination.

6.82 From about that date, according to the Defetsc&litler made repeated references
to the extermination of the Jews and to doing awidly them. On 16 November 1941
Rosenberg met Hitler and Himmler, who the next @agording to hi®ienstkalendar
told Heydrich by telephone that he had discusse@éseitigungdoing away with) of

the Jews. Two days later Rosenberg gave a conifdl&niefing to the press in which he
spoke of the biological eradication of the wholelefvry in Europe. From this date
onwards, according to the Defendants, Hitler's pumecements on the Jewish question,
become more frequent and increasingly blunt.



6.83 The Defendants attach significance to Hitlgpsech to th&auleiteron 12
December 1941 (already referred to in section V@nylaccording to Goebbels's diary,
he said:

"... Concerning the Jewish question Ehéreris determined to make a clean sweep. He
prophesied that, if they were once again to cawserk war, the result would be their
own destruction. That was no figure of speech.Wwbdd war is here, the destruction
(Vernichtung)of the Jews must be the inevitable consequenceqiiéstion must be

seen without sentimentality. We are not here ireotd have sympathy with the Jews,
rather we sympathise with our own German peoplédfGerman people have now
once again sacrificed as many as 160,000 dea@ iBdktern campaign, then the
authors of this bloody conflict must pay with thianes".

According to Browning, this speech stemmed fromréw®gnition that an early end to
war was no longer on the cards. It made cleartbeaNazis would nonetheless proceed
with the extermination of Jews generally and net jhe Jews in the occupied eastern
regions.

6.84 As already stated in section V above, Hansl@eneral Governor of the

General Government, attended the meeting on 12rbe&e1941 (and, according to
Browning, may well have had a meeting with Hitlétpur days later he passed on what
he had learned in Berlin to his subordinates,nglithem what Hitler had said and
adding:

"But what is to happen to the Jews? Do you belibaethey will be lodged in the
settlements in th@stland In Berlin we were told: why all this trouble, wannot use
them in theOstlandor theReichskommissariaither; liquidate them yourselves!
Gentlemen, | must ask you: arm yourselves agamsttaoughts of compassion. We
must destroy the Jews, wherever we encounter tinelmvherever it is possible, in order
to preserve the entire structure of the Reicliar.the omitted words see below]
...nonetheless we will take some kind of action thi#l lead to a successful destruction,
and indeed in conjunction with the important measuo be discussed in tReicH.

The Defendants rely on what Frank said as furthieleace of the emerging policy of
destroying the Jews by killing them.

6.85 As noted above, on 18 December 1941 HimmlerHhiker, who, according to
Himmler's note, agreed that the Jews were to bindaied as if partisans. The
Defendants accept that Hitler expressed that sentim the context of the programme
of shooting Jews in the East, but it is, accordonthem, indicative of his murderous
intentions towards the Jews at this time. In Janw842 Hitler again confirmed in his
New Year's address that it would be the Jews raltiaer the Aryan peoples of Europe
would beausgerotte(exterminated). He spoke in similar terms atReéchstagon 30
January 1942 and thereafter on 14, 22 and 24 Fegbt942..

6.86 As Frank had told his audience it would beesting was convened in Berlin and
took place in Berlin on 20 January 1942 under tr@rmanship of Heydrich. It is
known as the Wannsee conference. The invitatiotisst@onference were accompanied



by an authorisation, signed by Goering, to prepaeeiropean-wide Final Solution to

the Jewish problem. State Secretaries, rankingogistv Cabinet ministers, attended, as
did amongst others Muller, Hofmann and Eichmanrcoiding to the Defendants, it
marks an important milestone in the evolution @f plolicy of extermination. Irving
totally rejected the significance which the Defemgaattach to this conference.

6.87 Heydrich told those present:

"A further possible solution [of the Jewish quesiimstead of emigration has come up.
After appropriate approval by tikeihrer, the evacuation of the Jews to the East has
stepped into its place. These actions, howevert beisegarded as only as an
alternative solution. But already the practicalexgnce praktischen Ehrfahrunggns
being gathered which is of great importance tocthraing Final Solution of the Jewish
question. Under the appropriate direction the Jevadl now be put to work in the
course of the Final Solution. Organised into langek gangs and segregated according
to sex, those Jews fit for work will be led int@#e areas as road builders, whereby no
doubt a large part will fall out by natural elimtiean. The remainder who will survive —
and they will certainly be those who have the gsigbower of endurance — will have to
be dealt with accordingly. For, if released, theyuld, according to the natural selection
of the fittest, form the seed of a new Jewish regaton".

Longerich noted the reference made by Heydricheaapproval of th€uhrer. He
asserted that "to be dealt with accordingly” ig@dal SS expression for liquidation. So
the Jews who survived the labour regime (if any didre to be liquidated. Moreover
the Defendants draw attention to what they regaral @otable and sinister omission
from those words: what was to happen to those yéwswere already unable to work
(as most were)? The answer, according to the Dafdrdis that, having been judged
unfit for work, they were condemned to be killetheTDefendants give, as a further
reason for saying that Wannsee had the significkoroghich they contend, the fact
that shortly after Wannsee the construction ofdéath camps at Sobibor and Treblinka
started and gas chambers were built at Auschwite.€éhormous task of killing the
Jews then began in earnest, say the Defendants.

The Defendants' case is that Wannsee was what Brgwlescribed as an
"implementation conference" at which the particiigamere concerned to set up a
ministerial bureaucracy, under the leadership ofdtieh, for the extermination of the
Jews. It was not a theoretical discussion.

6.88 It is the Defendants' case that the scalbeofissing programme escalated in
March 1942. On 3 March 1942 the Prime Minister lofv&kia announced that
agreement had been reached with the Nazis forgpertation to Auschwitz of the
70,000 remaining Slovakian Jews.

6.89 Himmler'dDienstkalendareveals that, following dinner with Hitler on 10akth
1942, Himmler spoke by telephone to Heydrich oMBEtch when they discussed the
JudenfraggJewish question). On 13 March Himmler travellecCracow (where he
met Frank and Kruger) and thence on 14 March tdibfivhere he met Kruger and
Globocnik). On his return to Berlin, Himmler on March had lunch and dinner with



Hitler at theWolfschanz€éWolf's Lair). Goebbels's diary entry for 20 Mangtords

that on the previous day Hitler had displayed acitess attitude towards the Jews and
had stated that the Jews must be got out of Euibpegessary by the most brutal
means.

6.90 Browning referred to evidence that in mid-Meat®42 it was agreed that deported
Jews arriving at Lublin should be divided into te@spable of work and those not so
capable. The latter were to be sent to Belzec, evgassing commenced on 17 March.
Large-scale gassing continued at Belzec in theviellg months. In the same month
construction of Sobibor began and bunker 1 at Awgehstarted operation as a gas
chamber. Gassing had started at Sobibor by May.l®d@struction of the death camp
at Treblikna commenced at about this time. In tte $ix months of 1942 some 10,000
Jews had been gassed at Chelmno. Vast numberg®idéhe General Government
and in the Warthegau were, according to the Defetsd&illed by the use of gas.

6.91 The Defendants also rely on a letter dateddrll 1942 which Dr Turner, whose
rank was equivalent to that of a Privy Councillerpte from Serbia to Karl Wolff,
Himmler's adjutant and sometime liaison officeHiter. The letter was marked "AR"
for Action Reinhard. It referred in rather unsulittede to the use of gassing trucks at
Semlin on a scale which Irving agreed could notiéscribed as limited or
experimental. Irving conceded that the documeatgsiister one.

6.92 On 1 May 1942 Greiser wrote to Himmler, follogva meeting with Globocnik in
May 1942, that "the special treatmerfoaderbehandlungf around 100,000 Jews in
his district, which had been authorised by Himnmeagreement with Heydrich, could
be completed in the next 2-3 months. Irving acakhat, in the light of what
subsequently emerged (although not, he said, ofateeof this document) "special
treatment” meant killing. He was critical of Longr for, as he put it, "extrapolating
backwards" from what subsequently happened ataimgps, that it had throughout been
the plan that the killings should occur. Longeragtswered this criticism by saying that,
in the nature of things, historians must frequehtlye resort to this method, which is in
any event wholly unobjectionable. The documentraitispell out where the special
treatment was being meted out but in the opinioBrofvning it is a reasonable
inference that it was at Chelmno, which was opegadit the time. Irving makes the
point that this letter does not say that it wagtemi on the instructions of thauhrer.

6.93 Browning gave evidence that contemporaneocsmdents show that from the
summer of 1942 trainloads of Jews were being tramsg westwards from the occupied
eastern territories to Belzec and to Treblinka. Sigaificance of this westward
movement of Jews, according to both Browning anddewich, is that it demonstrates
that the policy was no longer to keep deportingJnes further and further to the East
but rather to exterminate them.

6.94 On 17 and 18 July 1942 Himmler visited Austchwie had met Hitler over a
meal on two occasions in the preceding ten dayausthwitz he met the
Commandant, Hoss. He then travelled to Lublin, wher met Kruger, Globocnik and
Pohl. On 19 July Himmler, according to the evideotBrowning who was basing
himself on contemporaneous documents, laid dowahadsile for the extermination of



the entire Jewish population of the General Govemirby the end of the year (save
only for certain Jews employed in ghettos on warklval' he Defendants assert that
with effect from 22 July 1942 there were massiveadations from Warsaw and
northern Lublin district to Treblinka and from Pmagyl to Belzec. On 23 July 1942
gassing started at Treblinka. On 24 and 27 Jul Hdmler lunched with Hitler.
Three days later Himmler wrote to Berger, a seofficer at the SS Headquarters, a
letter which on the Defendants' case is highly aémng. He wrote that the occupied
Eastern territories were to be free of Jews byetigeof the year. Himmler added that
the "carrying out of this very hard order had bpkrted on his shoulders by the
Fuhrer'. The extermination of Jews on a massive scalbardeath camps commenced
at this time.

6.95 Browning relied also on the protocol of a nmeein Berlin on September 26-8
1942 as showing that train transports to the deathps had been proposed by Brunner,
whose immediate superior was Himmler. Browning pedrout that on 28 July 1942
Ganzenmuller, a senior official in the Ministry Bfansport, reported to Wolff, an SS
officer who Irving accepted was close to Hitlemttkrains were regularly transporting
Jews in large numbers to both Treblinka and Bel@ecl3 August Wolff, writing from
Hitler's headquarters, wrote to Ganzenmuller exgangshis joy at the assurance that for
the next two weeks there would be a daily traimygag 5,000 of the "chosen people” to
Treblinka.

6.96 The Defendants rely in addition on what thieyne to be an explicit mention of the
policy of extermination which is contained in treealled Kinna report, written by an
SS corporal dated 16 December 1942 from Zamosbklanié about the transport of 644
Poles to Auschwitz. This report recoi®S Hauptsturmfuhrekumeier as having
explained that only Poles fit for labour shouldda#ivered to Auschwitand that, in

order to relievehe camp, "limited people, idiots, cripples ankgieople must be
removed from the same by liquidation”. The reporittues that "in contrast to the
measures applied to the Jews, the Poles mustrditueal death”. This, say the
Defendants, points unequivocally to a policy ofeextinating the Jews being in place at
Auschwitz and inferentially elsewhere.

6.97 Apart from these sparse documentary referetioe®efendants rely upon what
might be described as circumstantial evidencedkirmination on a massive scale
took place. In relation to the fact and scale efélktermination, they commend as
accurate the figures given in the report of Dr Kawrhwho was the statistician working
for Himmler. He gave as the number of those deddrtan the Warthegau for
Sonderbehandlunfspecial treatment) a total of 1,419,467.

6.98 Browning advanced what is in effect a demdgi@aargument in support of the
Defendants' contention that Jews were exterminatédte gas chambers at the death
camps in vast numbers. He calculated the approgimainber who were deported from
western European countries and removed from theaghef Poland; he asserted that
contemporanous evidence proves that many of thema trensported to Belzec,
Sobibor and Treblinka; since they were never hehsajain, Browning considers it
reasonable to infer that they were put to deathercamps. It is the Defendants' case
that between 750,000 and 950,000 Jews were kijleghb at Treblinka; 550,000 at



Belzec; 200,000 at Sobibor and 150-200,000 at Chelmhose were the estimates
based on expert German witnesses and acceptee dettman criminal prosecutions in
the 1960s.

6.99 Longerich supported Browning's estimate ferritbmber killed at Belzec. Basing
himself on the evidence given at the trial of thme®lved in the camp, he put the
figure at between 500,000 and 600,000. He agrestceitimates given by the historian,
Michael Tregenza, were unreliable but said thatdmknot relied on him in that
connection. Longerich testified that Belzec wasiafly employed in gassing Jews from
the areas of Lublin and Galicia.

6.100 In addition to the circumstantial evidenbe, Defendants rely on the evidence of
eye-witnesses in support of their case that gasbbeswere used at Belzec, Sobibor
and Treblinka to kill hundreds of thousands of JéBvsewning divided these witnesses
into five categories: (i) German visitors to theaeps; (ii) German personnel stationed
there; (iii) Ukrainian guards assigned to the canip$ Poles living in the vicinity of

the camps and (v) Jews who escaped. In view gbalséion adopted by Irving on the
question of gassing at these camps (to which | skf@r in due course), it is
unnecessary for me to set out at length who @hede witnesses were or what they
were able to describe. According to Browning, tremeover one hundred of them.

6.101 Within category (i) comes Eichmann, who gareded by Browning as being in
general a credible witness. His testimony take®uarforms: an interview with a
journalist in South America before his apprehensmemoirs and evidence at his trial.
(During the course of the present trial evidencs vedeased by the Israeli government
of what Eichmann said under interrrogation by Isq@®secutors. Since, however, this
evidence was not available to Irving at any makéinae, no reliance was placed on it
by the Defendants in support of their plea of jiesdtion). Eichmann stated that he was
sent by Heydrich to discuss with Globocnik the iempéntation of what he was told was
Hitler's order to kill the Jews. In the autumn 8#1 he was shown a building under
construction at Belzec, which he was told wouldubed as a gas chamber to kill Jews
with carbon monoxide gas. The following summer && Sews about to enter the gas
chamber at Treblinka. He also witnessed the gasdgidgws at Chelmno.

6.102 Another German visitor was Kurt Gerstein.dgscribed how he was deputed to
take 100 kilos of prussic acid to Lublin in Augd$42. Accompanied by a chemistry
professor named Pfannenstiel, he travelled to Beldteere he claimed that he
witnessed about 750 Jews being driven naked intodas chambers. After a delay
because the motor would not start, the Jews wesgega The process took 32 minutes.
The bodies were then thrown into trenches. The daxtGerstein went to Treblinka,
where he saw mounds of clothing. On his returnediB, he told a Swedish diplomat
what he had seen. His account was written in aBptit 1945. He died shortly
afterwards. Browning accepted that many aspedBeostein’s testimony are
problematic and that he was prone to exaggeratibedncluded that on vital matters of
which he was able to speak from his own knowledgesheliable. His evidence is
largely corroborated by that of Pfannenstiel.



6.103 Category (ii) consists of twenty-nine Gerrmamp officials all of whom confirm
that the camps were equipped with gas chambergichwhousands of Jews were put
to death. This category includes witnesses whoigealvsigned and sworn statements,
which gave detailed and gruesome evidence of theegures followed at each of the
camps in administering the gas and disposing ottingses afterwards. Category (iii)
included the Poles who lived in the neighbourhobtthe camps and so witnessed the
endless flow of transports to the camps, smelledd#athly smells from the camps and
heard rumours what was going on there. Catego)\c@nsisted of those Jews who
were able to make their escape. There were breskaumh Sobibor and Treblika. Some
of the fifty survivors of these camps gave evideoictheir experiences. In relation to
Belzec, a Jew named Reder provided a detailedeajadls chambers, even though it did
not in all respects accord with other testimony.

6.104 Finally the Defendants rely in support ofitiease that Hitler knew of the
Holocaust upon a letter written in 1977 to a jolist@amed Gita Sereny by Christa
Schroeder, formerly personal secretary to Hitlat, aay the Defendants, well placed to
know the state of his knowledderau Schroeder wrote:

"As far as theJludenfragel consider it improbably that Hitler knew nothirtge had
frequent conversations with Himmler which took géete-a-tete".

What Irving disputed, however, is the Defendardstention that the extermination of
the Jews in the death camps was carried out purtuanme official Nazi policy
sanctioned by Hitler.

6.105 The Defendants, on the basis of the evidemoeh | have summarised above,
contend that from October 1941 Himmler was embatksxzh a gigantic homicidal
gassing programme, first of the Jews of the Wadheand Poland and, from late spring
1942, of the Jews from the rest of Europe, at casppsially designed for the purpose.
The Defendants accept that there is no explicdeawie that Himmler discussed with
Hitler the extermination of the Jews by gassing iBuhe light of the evidence recited
above, including the scale of the programme; toetfaat it was overseen by Himmler;
the frequency with which Himmler and Hitler met aspmbke together at this time and
the evidence of Hitler's thoughts and public statets about the Jewthe Defendants
argue it is inconceivablinat Hitler did not know and authorise the masgm@Rination

of Jews by gassing.

Irving's response: the scale of the killings by gsisg

6.106 As | have already pointed out, Irving accekat the object of Operation
Reinhard was broadly that contended for by the Ddats. What he disputed are the
Defendants' contentions as to scale of the operata Hitler's knowledge and
approval of it. As to the scale of the exterminagwogramme, Irving's stance in regard
to the question whether gas chambers were emphatythe Reinhard camps for the
killing of Jews and, if so, on what scale appedceelvolve during the course of the
hearing. He produced documents which show thabuanpoisonous gasses were
employed by the Nazis for non-lethal purposes airigular for the fumigation of
clothing. Indeed the Nazis trained people in theafsgas for fumigation purposes. He



spent some time in his own evidence and duringtiiese of his cross-examination of
Browning stressing the marked absence of documeatatience of the gassing in
contrast with the ample documentation which hasiged of the execution of Jews by
shooting. He pointed out that, of the many thousasfdnessages intercepted by the
British at Bletchley elsewhere, none mentions gagsdrowning accepted that, with the
exception of dew documents referring to the use of gas vansibiinsatzgruppen

and their use at Chelmno, documents do not now. éis explanation was that
Operation Reinhard was centralised and so reqlittedcommunication, whereas the
shooting was carried out by means of numerous lmpatations. He added that most of
the Reinhard documents had in any event been sgitaiy destroyed.

6.107 Irving was critical of the reliance placedtbg Defendants on such documents as
are said by them to cast light on the allegedlyogé&tal use to which the camps were
put. Much time was spent in evidence and argumemligcussing the meaning and true
significance of a number of German words to be fbunthe speeches of Hitler and
others and in contemporaneous documents genefaklye was prolonged cross-
examination of Longerich by Irving as to the megnih certain German words which
he listed in a glossary prepared for the purpodbexe proceedings. Those words
includeausrotten, vernichteriquidieren, evakuieregrumsiedelrandabschiebenA
considerable number of documents were scrutiniseah iattempt to ascertain whether
the words in question were being used or understoadjenocidal sense. Irving
contended that most of these words are propeith tonderstood in a non-genocidal
sense. Longerich's agreed that most, if not allhe$e words are capable of being used
in a non-genocidal sense. For exangulsrottencan bear such anodyne meanings as
"get rid of" or "wipe out" without connoting physicextermination. But he asserted that
its usual and primary meaning is "exterminate"lolt bff", especially when applied to
people or to a group of people@gposed to, for example a religion. He contendatl th
all depends on the context in which the words aegluAnother example is
Umsiedlungwhich can mean no more than resettlement in #@bat more often
embraces a homicidal meaning as well. Whilst Loichewvas prepared to concede that
some of the words in question may be used in agemocidal sense in the years leading
up to 1941, he argued that from about that dateaoisvthe words are invariably used

in a sinister sense to connote killing on a magales For instance he contends that
when, in a document dated 20 February 194 RiiehsicherheitshauptartRHSA) use
the termEvakuierungn connection with the issuing of guidelines foe t

implementation of the evacuation of Jews to Austhvihe word is being used in a
genocidal sense.

6.108 Irving was also critical of the Defendanigexts for their readiness, as he saw it,
to dismiss as "euphemistic” German words whichheir face are anodyne or
imprecise in their connotation. Examples of suchdsoncludeSonderbehandlung
(special treatmentEvakuierungevacuation) andmsiedlungresettlement).

According to the Defendants, such words were aéteployed where the writer or
speaker wished either to be evasive or to spealkcoded language calculated to
mislead outsiders. Browning used Event report 213oduly 1941 together with a
number of other similar reports to demonstrate Suatderbehandlungas used to

mean liquidation or shooting or execution. He al$ed a document which refers to the
Umsiedlung resettlement) in thKreisgebietBrest-Litovsk of 20,000 Jews who can be



shown to have been killed. Browning and Irving wieragreement that in the case of
camouflage documents such as these it is necesstalye careful account of the
context when deciding what these terms really §gphi According to both of them, it is
legitimate and indeed necessary for an historidrate regard not only to the
circumstances as they existed at the time wheddhement came into existence but
also to what happened later.

6.109 As regards the mass extermination of Jewisiglilaccepted that gas vans were
employed to kill Jews at camps in the east. Wh&rdw/hether he accepted that at
Treblinka, Sobibor and Belzec Jews were killed wjdis, Irving answered that, on the
basis of evidence contained in Eichmann's privafees, he accepts that there was
gassing in vans at Chelmno. He said, however hiditas not seen evidence of the use
of gas vans at the other camps. He maintaineddbiign that this was a very

inefficient method of killing. He also pointed dbtt there was some disagreement as
to the way in which the poison was administeredwahdther it was carbon monoxide
or some other form of poison. Irving also queridtetier it would have been feasible to
have buried so many corpses.

6.110 But in the end Irving's doubts were no mbhentacademic. For, despite his
original claim that gassing occurred on a limitedib involving the use of no more that
six to eight vans, Irving, in the light of documemie had seen in the past six months,
made a number of concessions. He did not quartbltiwe assertion of Browning that
in a period of about five weeks in 1942 97,000 welted at Chelmno by the use of gas
vans. Irving suggested that figure may be an exagjge but he agreed that was not
limited or experimental but systematic. He furthgreed that the evidence established
that Jewish women and children were gassed to deatins in Semlin, near Belgrade,
in 1942.

6.111 However, despite his acceptance at an eatéige of the trial that the gassing at
the Reinhardcamps had been systematic and on a consideraihe Bging cross-
examined Evans on the basis that the gas vansea®adused to kill Jews on a basis
which was no more than experimental. Evans's ecelaras that, whilst the vans were
used in a transitional stage only, they were needess used on a large scale.

6.112 As to the specific documents relied on byDRkeéendants, Irving agreed that
Wetzel's letter of 25 October 1941 was concernéd hguidating Jews but stressed
that, as the Defendants accept, no gas chambeesmwire event constructed in Riga.
Irving also noted that Wetzel was never prosecuBeolwning's explanation is that there
is no evidence he did anything more than proposednstruction of gas chambers.

6.113 In reliance on the remarks made by Roserdieagpress conference on 18
November 1941 about six million Jews being "brouagdross the Urals”, Irving argued
that the primary Nazi intention was to transpoenthyet further to the East rather than
to exterminate them. Rosenberg specifically retetoethe option of expelling them to
theeastern side dheUrals, so he should not be taken to have had iml thiat the Jews
would be killed. Longerich in reply pointed out tiiRosenberg had spoken of "the
biological eradication of the entirety of Jewry"aatime when 500,000 odd Soviet Jews



had already been exterminated. Rosenberg was megterminating the Jews by one
means or another, according to Longerich, for lgk sa

"For this it is necessary to push them over thdddmaotherwise(my italics) eradicate
them".

Irving's response: Hitler's knowledge of the gasgimat the Reinhard Camps

6.114 In regard to Hitler's speech to Gauleiteron 12 December 1941, Irving denied
that it constitutes evidence of Hitler's knowleadge policy of exterminating the Jews.
He dismissed it as "the old familiar Adolf Hitleragnophone record" harking back to

his 1939 prophecy as to the fate awaiting the JBwmvning considered that its terms
indicate that a decision had been taken what t@abdoit the Jews ("théuhrer has

decided ..."). Irving was reluctant to accept tBaebbels was accurately recording what
Hitler had said and argued that he rhaye been interpolating his own aspirations in
regard to the Jews.

6.115 Irving is critical of Browning for the tendeus omission from his account of
Frank's speech of 16 December 1941 of Frank'snséatie

"We cannot shoot [the Germans in the General Govent]. We cannot poison them".

According to Irving, those words make clear thatrikrwas ruling out extermination as
a solution, which makes nonsense of the Defendargsment that the speech is
evidence of a policy of extermination. Browning\wrattention to the immediately
following words, "We will find a way to bring aboatsuccessful destruction”, which he
argued demonstrate that what Frank was saying lveaslernative means must be
found of getting rid of the Jews. Irving's ripogdhat gassing is no less objectionable
than poisoning.

6.116 Irving argued that a similar inference tihat policy continued to be one of
deportation further east could be drawn from Hilstatement on 27 January 1942, as
recorded in his Table Talk. Irving relied also oitlét's reported reference on 30
January 1942 to the Jews "disappearing from Eurtipbé resettled in central Africa.
But Longerich countered that these remarks, matieegtme of the Wannsee
conference, must be regarded as camouflage forcprdgmisumption. To take these
statements by Hitler at their face value wouldcading to Longerich, be wholly
irreconcilable with the mass exterminations whiarevalready under way at Chelmno
and Belzec. Longerich asserted that Hitler and Gelsbwere constantly talking about
the Jews; that Hitler was well aware of the massiggs but they were guarded in what
they said or wrote about them.

6.117 Irving refused to accept the claim of Longethat there is evidence that there
was a systematic expulsion of the eastern Jewstherghettos in order to send them to
the death camps so as to make way for the GernthE@aopean Jews who, having
arrived in large numbers in the east in trainloaos the rest of Europe, were kept for a
while in the ghettos before themselves being setitd gas chambers. If this occurred ,
argued Irving, orders and plans would surely haenlfound. Irving maintained that



the evidence for saying that there was a systerpaticy of extermination is inferential
or secondary. Longerich's explanation for the laichocumentation is that, for reasons
of secrecy, much of the planning was discussedallgrbetween Hitler and Himmler;
that the Nazis tried systematically to destroy anents and files on this subject with

the result that such documents as have survivesipaead round European archives and
that the death camps were systematically destrbyeade Nazis at the end of the war.

6.118 Irving pointed out, correctly, that the pagbissued following the Wannsee
conference on 20 January 1942 did not discuss methiokilling but rather talked in
terms of finding solutions. Irving argued that thaute of the conference makes
reference to "the evacuation of the Jews" haviagmstd into the place of emigration as
a solution to the Jewish question. Why, asked ¢rvathould "evacuation” not be given
its natural meaning. Longerich answered this qaediy pointing to the immediately
following paragraph of the minute, which he regaadshe central passage, where
Heydrich explains what is to be the Final Solutideydrich talks of those Jews who
survive the work gangs being "dealt with accordidbr, if released, they would form
the seed of a new Jewish regeneration. But Irvirtgaifferent construction on the
paragraph: he contended that Heydrich was speakiwyat should happen after the
releaselfei Freilassunyof the Jews. Heydrich was proposing the Jewsldhaquon
their release be free to regenerate themselvesvdoene outside thReich.Longerich
countered by saying that regeneration of the Jeagsprecisely what Heydrich was
concernd to ensure did not happen. If Heydrichlheh contemplating what would
happerafter the Jews were released, he would have used thenterh Freilassung

6.119 What is more, argued Irving, there are dledications in the minute of the
conference that the Final Solution was not to bbarked upon until after the war,
when mass extermination of the Jews would have baeaf the question. Longerich
doubted the impracticability of carrying out theaNkinal Solution if the Nazis had
won the war. But he added that Heydrich clearlgndied the Jewish work gangs to be
put to work forthwith fun). Longerich did, however, agree that the impleragon of
the programme of killing all the Jews would notdag@able of being completed until
after the war was over.

6.120 Next Irving relied, in support of his argurhérat the topic of killing Jews was
not discussed at Wannsee, on the statements teffeaet made after the war by most of
the participants. Longerich and Browning both amsdéehat there is nothing surprising
or convincing about those denials: they were maadiang the Nuremberg trials and
were plainly self-exculpatory. Irving also relied an extract from a speech made by
Heydrich a week or so later in Prague, which istgddn part in a book by the historian
Gotz Aly. Himmler referred in that speech to théiap of deporting the Jews to the
White Sea (in northern Russia), which he descritsesn ideal homeland for them.
Irving suggested that Himmler's words should benekt face value. But Longerich
disagreed: he pointed out that Gotz Aly, the autiidhe book which quoted the
speech, is himself of the opinion that the poli€gxtermination was decided upon in
October 1941. Moreover, added Longerich, ther@iswidence that any Jew was in
fact sent to the White Sea nor is there any evielénat any camp was constructed for
them there.



6.121 Irving further relied on a letter writtendane 1942 by Walter Furl, the officer
stationed in Krokow who was responsible for resattnt in the General Government,
to his SS officers in which he described how ti@éwls of Jews arrived at Krakow and
were given first aid and provisional accommodatimefore being deported towards the
White Sea where many of them would assuredly noisel This, said Irving, is further
evidence that the policy continued to be deponatiot extermination. What, according
to Irving, is significant is that the Jews in questwere not sent to Auschwitz.
Longerich dismissed this as camouflage, as did@dyz who first quoted the document
and who undertook considerable research in the @heae is no evidence that any
camps were constructed in the area or that traim$rom the Polish towns to the White
Sea or that roads leading in that direction weer built. The Defendants say that Furl
was concerned to conceal the fact that the Jewsestion were going to be shot,
probably in Minsk. Irving replied that there wasmeason why Furl would want to pull
the wool over the eyes of his comrades. If thatlbeeh Furl's intention, why should
have referred openly to many of the Jews assuremtlgurviving. Irving complained
that, on every occasion when a document appeachwdoies not fit in with the
Defendants' thesis, they dismiss it as camouflagaiphemism.

6.122 Irving claimed to find support for his cortien that the policy towards European
Jews was not genocidal in a letter from Himmlethi Minister of Finance dated 17
August 1942. He argued that it proposed, on groohdsst, that the French Jews
should be housed in a camp to be built on the westeundary of France rather than
have them transported across Reichto Auschwitz. Longerich replied that this letter
is pure deception.

6.123 Irving next relied on a report by Horst Ahtrefra meeting on 1 September 1942
at which Eichmann, who chaired the meeting, infadrparticipants that the current
programme for the evacuation of Jews from Francetade completed by the end of
the year. The report referred to the commandaAusthwitz having requested that
deportees should take with them blankets, shoe$emalihg utensils. Irving argued that
such a request would not have been made if the dlevwesgoing to be executed on
arrival. Longerich responded that the request veedaubt made because not all Jews
were executed on arrival: those who were fit enougle sent to the labour camp,
where they would need food and clothing. Irvinge@lon another section of the report
of this meeting which stated that the purchaseaofdzks, requested by the chief of
security policy in The Hague, for the constructadrcamp in Russia should be put in
hand. Irving deployed this part of the report athier evidence that the Dutch Jews
were not going to be deported to a death camp. érictghad no knowledge of any
such camp having been constructed in Russia. Héddever, concede that there are
odd references in documents which date from thi®geo the construction of camps to
house Jews. Longerich was not prepared to accesudpgestion put to him by Irving
that such documents evidenced a non-genocidaltiotetowards the Jews. The
evidence that Jews were at this time being massatiarge numbers is, he contends,
overwhelming. His argument was that Eichmann ahdrstwere camouflaging what
was going on.

6.124 Irving relied on another letter written onR28cember 1942 by Furl to Pohl about
the measures to be undertaken by the doctorstairceamps to ensure that the



mortality rate was reduced. This letter, suggebtgdg, is inconsistent with the
existence of a policy of to exterminate all Jewsnderich disagreed: Pohl was in
charge of the labour concentration camps and hadsponsibility for the Operation
Reinhard death camps. It follows, say the Defersjahat the letter does not touch
upon the question what was happening in the deatips

6.125 In relation to the Kinna report of 16 Decemt@42, Irving accepted that it is an
important document in that it does indeed indi¢h#d Jews at Auschwitz could be
killed at will. But he pointed out that the autlafrthe report was a junior SS officer,
who may have been imprecise in his use of language.

6.126 Irving also placed reliance on the fact tiarchaeological evidence has been
uncovered which confirms the existence of gas cleasét any of these camps; indeed
the only camp where excavation has been carriets ®#lzec and that has only just
started.

6.127 Irving made clear that he regards eye witeesence as deeply suspect. As in
the case of Auschwitz, to which | will turn shortlyving is inclined to dismiss all such
evidence on the ground that it is either the prodfiduress or bribery or some other
inducement or is otherwise unreliable. When | caongeal with Auschwitz | shall
recite the various reasons advanced by Irving Emsing or at least treating with
extreme scepticism the evidence of eye-witnespsasaglwas critical of the reliance
placed by the Defendants' experts on this bodyideace in its entirety. But he
selected, by way of example of his general attactheir credibility, individual
witnesses for specific criticism.

6.128 He suggested that Eichmann said what heudidfa desire to please or perhaps
was subject to some psychological impulse to incrate himself. He suggested further
that Eichmann may have been suffering from slegpikgion when he gave evidence
at this trial. He pointed out that Eichmann claim&dngly that he was acting pursuant
to a Hitler order (having been told so by Heydridh¢ suggested that journalist may
have invented Eichmann's confession to spice upefh@t of the interview he had with
him whilst he was still at liberty.

6.129 As to Gerstein, Irving doubted his claim &vé been a covert anti-Nazi. He
suggested that it was most unlikely that he andridastiel would have been permitted
to observe events which were treated as top séwrely suggested that it would have
been "no skin off [Pfannenstiel's] nose" to adnarihg watched the gassing when
asked about it. He drew attention to the many &it@laims made by Gerstein in his
various accounts, for example his claim that Gleldotold him that between 10,000
and 25,000 Jews were being killed per day at eattreaccamps and his claim to have
seen piles of shoes 25 metres high. Browning cattédtht Gerstein was prone to
extraordinary exaggerations but he would not actteggithe has been wholly
discredited. Besides, said Browning, Gerstein rsatimrated by others.

6.130 Despite the arguments which he advanced amchwhave summarised, Irving,
after being repeatedly pressed, did finally condédéone of the proposed methods of
liquidation was by the use of carbon monoxide is gaambers. He further accepted



that on the balance of probabilities from the spih 1942 (and earlier in the case of
Chelmno) hundreds of thousands of Jews were datdlgrkilled at those camps. What
he does not accept, however, is that any of thasgs were purpose-built death camps.
To take Treblinka as an example, Irving assertatfrensic tests and aerial
photographs indicate that there was no purpose-¢xteérmination facility there.

6.131 As regards the scale of the exterminatiotiseste camps, Irving did accept that
hundreds of thousands of Jews were intentionallgckiby some means or another, at
Belzec, Sobibor and Treblinka. He agreed that dmesnporaneous evidence discloses
daily trains transporting Jews in large numbersh@es as many as 5000 per train)
eastwards from various departure points to TrehliiBobibor and Belzec. Although he
queried at one point how the corpses had beenshsipaf, he did not resile from his
acceptance that Jews were killed in huge numbdisigamps at these three villages.

6.132 In connection with the scale of the extermamawhch took place in the death
camps, Irving relied two documents, one bearingrhils of Himmler, which

reported the amount of property taken from Jewtha@period to 30 April 1943,
evidently in the execution of Operation Reinhaad,distribution amongst Nazi units.
The figure for wrist and pocket watches, totallalgput 120,000, indicates, according to
Irving, that a relatively small number of Jews wdigpossessed and a correspondingly
lower figure deported and killed. Browning did raaicept that the list of property was a
complete list of all property removed. He did nobsider that the documents assist in
determining the likely number of deportees.

Irving's response: Hitler's knowledge of and comeily in the gassing programme

6.133 Turning to the issue of Hitler's knowledgeanéfl complicity in the gassing
programme, Irving argued that there is no evidehatHitler was personally involved
in the decision to transfer the gas vans whichlbbesh used in connection with the
euthanasia programme to the East to assist irdidjuig Jews there. Longerich replied
that Hitler was intimately involved with the eutlzen programme, so it is logical to
assume that he would have been similarly involveithé transfer of the equipment and
personnel to the eastern front once the euthapasggamme was halted. The
documents show that tikeihrerkanzlerewas involved in the transfer and the
Chancellery reported to Hitler.

6.134 Irving argued that, at least until Octobet3,9t remained Hitler's preferred
solution to the Jewish problem that the Jews sholtilchately be deported but not until
the war was over. Whilst he accepted that, at ieagtneral terms, Hitler was aware
that Jews were being shot in large numbers b¥thgatzgruppernhe contended that
the evidence does not establish Hitler's involvernireor his knowledge of Operation
Reinhard, that is, the operation involving theikdl of hundreds of thousands of Jews in
gas chambers at the Reinhard death camps. Ingtagise was that, whilst Hitler had no
excuse for not knowing about the extermination paogne from October 1943
onwards, the documents are unhelpful as to hie sfdtnowledge over the previous 18
months or so. In this context Irving again emphaibat there is ndHitler Befeh!
(Hitler order). The eminent German historian Hiliperiginally claimed that there had
been but in later editions he took out all refeesnto there having been such an order.



Irving criticised Browning's claim that Hitler gagggnals and set expectations as
"frightfully vague". But he did recognise thé#tHitler had been informed of the killings
prior to October 1943, he would have raised nodailgs.

6.135 As to the Wannsee conference, said IrvintieHivas not present and there is no
evidence that he was apprised of the discussionshwihere took place. Heydrich's
claim to have the authority of Hitler was eitlpeo formaor a false claim designed to
provide reassurance to those present.

6.136 Irving underlined the fact that from 193&tithrough to 24 July 1942, as
evidenced by his Table Talk for that day, Hitlentoued to talk of the Madagascar
plan. Browning agreed that until about 1940 thas wa&oncrete plan on which the
Nazis people were working which they might haverafited to implement but he
asserted that after 1940 it became an anti-sefaiiasy. Irving maintained that Hitler's
preferred solution to the Jewish question was dapon and not genocide.

6.137 Irving accepted that SS General Wolff, onelebse roles was to act as a conduit
between Himmler and Hitler, would have told Hitsyout the transports of Jews to the
death camps. But he relied on the post-war redaieof Wolff (dismissed by
Longerich as self-serving) that he was certain htér did not know what was going
on. Irving produced an extract made in manuscrgghfa document contained in the
Munich archive in which Wolff is recorded as havsajd in 1952 that only 70 odd
people ranging from Himmler to Hess (whose assiociavent back to the 1920s) were
involved in the extermination of the Jews. Whendbmplete document was obtained,
it became apparent that Wolff had said that "propalwohl) only those 70 had been
involved. Wolff is also recorded as having said 8armann and Himmler were the
real culprits; they had taken the view that theiSbwroblem had to be dealt with
without Hitler "getting his fingers dirty". Himmles said by Wolff to have taken the
whole burden on his own shoulders for the sakb@German people and thEuhrer.
Irving relied heavily on this document, emanatingr someone close to both Himmler
and Hitler, as convincing evidence that Hitler was implicated in or even aware of the
killing in the death camps.

6.138 Dealing with the Wolff document, Longerictsdebed it as "interesting" in that
it refers to millions of Jews having been killedlan "the gassing idea" probably
having emerged when an epidemic broke out. He vbdgrarenthetically that in his
translation Irving translateflusrottungas "extermination”. But Longerich was
distinctly unimpressed by the record of the intewias a whole: Wolff was plainly
concerned to distance himself from the events @Hblocaust. Unless he placed on
record his denial that Hitler had any knowledgé¢hef murders, it might biaferred,
since he was the conduit between Himmler and Hlithext he was himself implicated.
Moreoever Wolff was and remained an admirer oféfifinxious to portray him in the
best light. Longerich was unable to accept thatmdien was acting unilaterally, not
least because he had himself referred to the bwotlearrying out this very hard order
placed on his shoulders by Hitler, when writing3rger on 28 July 1942. In any event
Longerich considered that the figure of seventytiimse involved in the "ghastly
secret" was too low. Wolff in the interview himsdkiscribed Himmler as subservient.
Longerich observed that this description ill aceatdvith the notion that Himmler was



acting on his own initiative. The interview of Whi$ in his opinion worth little and
should be discounted.

6.139 Irving rejected the criticism levelled at hilat, in his use of Wolff's
recollections, he picked that part which fittediwhiis thesis about Hitler's ignorance
about the mass extermination policy and ignoresuppressed the rest, in particular
Wolff's references to gassing and to millions afddaving been murdered. Irving
surmised that Wolff referred to the gassing idezahiee he had read about it in the
newspapers since the war.

6.140 Irving argued that, whilst there may be doents which at least arguably
incriminate Himmler, they do not implicate Hitlédoreover he argued that, when
Himmler stated on 28 July 1942 that Hitler had pthon his shoulders the
implementation of this very difficult order, whag Imeant was that Hitler had left it
entirely to Himmler to decide by what means to gntpe Ostlandof Jews. In other
words Hitler was not involved. Similarly Irving retl on Himmler's remark of 4
October 1943 that "we do not talk about this betwagrselves” as indicating that the
exterminations were kept from Hitler. Irving notlat in his speech on 6 October 1942
Himmler claims that it was he, rather than Hitle@ho took the decision to extend the
shooting to women and children.

6.141 Irving rejected Longerich's claim that itisonceivable that Himmler did not
discuss with Hitler the extermination of Jews bgggag. He dismissed that claim as
mere speculation based on little more than thetfadtthey met and spoke regularly. At
the time there were many other more pressing nsatbeaittend to. Longerich answered
that it is absurd to argue, as does Irving, thatidier could have carried out the vast,
expensive and logistically complex enterprise bélhiitler's back. Browning likewise
argued that, from his understanding of the relatgm between the two of them,
Himmler was not a man to act without the authasityhe Fuhrer. Both Browning and
Longerich contend that it was a Hitler order whiciiated the executions, which were
carried out with the full knowledge and approvaHitier.

6.142 Irving pointed to the absence fr@auleiterGreiser's letter to Himmler of 1 May
1942, concerning the "special treatment” of 2000008ws in his area, of any reference
to Hitler having authorised their being killed. Tletter talks entirely of authority
having been given by Himmler and Heydrich. Greiaegued Iriving, would have
wanted to be sure that Hitler approved the "speatbn". Longerich agrees that there
is no reference to Hitler having given such autlydsut claims that it is clear that
Greiser was only too keen to conduct the operatmhdid not feel any need for Hitler's
go-ahead.

6.143 Irving referred to the evidence given at Musarg by Frank, General Governor
of the General Government, who recalled having@skéer on 2 July 1944 about
rumours of Jews being exterminated. According tmky Hitler in reply acknowledged
that executions were going on but apart from thkatred to know nothing. When Frank
persisted, Hitler suggested Frank should ask Himmle



6.144 In answer to the criticism made of him thebmitted to mention th&trau
Schroeder had written to the journalist Gita Sertinay Hitler knew what was being
done about the Jewish question by virtue of higgbel conversations with Himmler,
Irving testified in the course of the present taal21 February 2000 that he had not
done so because Ms Sereny had produced no recoades or anything of any such
interview, so he had concluded that she was makigvhole thing up. It was then put
to him that in a parallel action he had writterstdicitors acting for Ms Sereny seeking
specific disclosure of notes of that and otherrineavs. In reply their dated 10 February
2000 Ms Sereny's solicitors had informed Irving tiha&re were no notes becaksau
Schroeder had imparted her information about Hiilemeans of a letter which had
already been disclosed. The solicitors gave Irtivegdisclosure number. Irving
repudiated the suggestion put to him later thaehity answer on 21 February had to
his knowledge been false. He claimed that he hathabtime to look out the letter to
which Ms Sereny's solicitors had referred him. efeised to withdraw the allegation
that Ms Sereny had made the whole thing up.

VIl. AUSCHWITZ
Description of the camp and overview of the prinalpssue

7.1 Auschwitz is a small town in the region of Upfdesia in Poland, which was
annexed by the Third Reich when Poland fell in 19iler entrustedReichsfuhrer-SS
Himmler with the task of "Germanising” the annexewditories. His original plan to
repopulate with Germans places such as Auschwefmnting Poles and Jews to the
eastern sector of the General Government to magdavahe Germans, proved not to
be feasible. So the decision was taken to setagmeentration camp in a suburb of the
town.

7.2 The Auschwitz camp area was located in a fetlwben the River Vistula in the
west and the River Sola in the east. Part of thepcarea also extended across the River
Sola on its eastern bank. Surrounding the campawasgyricultural area which was
originally designated to be worked by ethnic Gerrfaamers. Within the fork between
the two rivers was a zone which extended to softeefi square miles. All civilians had
been deported from this area which was now coetlddly the SS. Thisone and its
surrounding area served many purposes and formatiofty, including an experimental
farm, a forced labour pool for the chemical compplant which IG Farben was
planning to construct nearby at Monowitz and othdustrial concernslhe town of
Auschwitz was outside the concentration camp dréslocated on the eastern side of
the River Sola. To the east of the town was th&&@en Buna Factory beside which
was the labour camp. The whole area and systermnops is collectively referred to as
'‘Auschwitz'.

7.3 Within the overall camp was a smaller secwaiga which was surrounded by guard
posts. This area contained the two main campddhaed part of Auschwitz. To the
eastern side of the River Vistula there was Birkefaso known as Auschwitz II). This
was the principal camp where most of the extermonatccurred. Approximately two
kilometres to the east of Birkenau, separated ftdyg a railway corridor, was the
smaller camp known variously as Auschwitz, Auschwibr theStammlagerThe



headquarters of the camp were situated here. Lebedte point along the railway line
between Auschwitz and Birkenau was the ramp atlwtrains transporting Jews would
halted. Later a spur was built, linking Birkenauhe railway and providing a further
terminus.

7.4 Auschwitz fell within the jurisdiction of Himrat, who was in overall charge of the
establishment and running of concentration campgdkch, Chief of the Security
Police and the SD and Head of the RSHA, reporteetdy to Himmler. Eichmann,
who worked within the RSHA, also reported to Himmigas entrusted in 1941 with
responsibility for the carrying out and co-ordingtiof the Final SolutionrSS
Obergruppenfuhre©swald Pohl was Head of the Economic and Admaiiste Office
of the SS which had executive responsibility fa& thnning of the labour cam@S
HauptsturmbannfuhreRudolf Hoss was installed as Camp Commandant ofAwisz

in May 1941 and continued in a leading capacitgtlghout the period when, on the
Defendants' case most of the gassings took platie fve exception of a period in
1943-4 when he was posted to Berlin to work inGloecentration Camp Inspectorate).
The camp was manned by the SS. But the assistddesvish inmates was enlisted to
perform some of the more grisly tasks in the cremiat They were called
Sonderkommand@bout 200 worked in each cremaorium. They wereskdeither in
the crematoria where they worked or in specialdukis. At periodic intervals, many of
the Snderkommandwere themselves gassed and replaced by other ismate

7.5 It is common ground that from the autumn of lLi4ge numbers of Jews were
deported to Auschwitz from Germany and from the@teother countries which had
been occupied or formed part of Nazi controlleddper The overall question which |
have to decide is whether the available evidenmasidered in its totality, would
convince any objective and reasonable historiahAhachwitz was not merely one of
the many concentration or labour camps establiblgetie Nazi regime but that it also
served as a death or extermination camp, whererbds@f thousands of Jews were
systematically put to death in gas chambers owepérniod from late 1941 until 1944.

The case for the Defendants in summary

7.6 Auschwitz was not, on the Defendants' caskeeethe first or by any means the

only extermination camp where gas chambers weréasgegh to kill Jews. However,
according to the Defendants, the evidence estaslidtat more more deaths occurred at
Auschwitz than in all the other extermination carppstogether. The case advanced by
the Defendants can by simply summarised: they oonteat there is a substantial body
of evidence, from a variety of different sourcesjah should demonstrate to any fair-
minded objective commentator that gas chambers em@rstructed at Auschwitz and
that they were used to extermination Jews on aiwessale. This case rests upon what
the Defendants contend is abundant evidence, lootieimporaneous and more recent,
which amounts to convincing proof that Auschwitaysd a pivotal role in the Nazi
scheme to exterminate European Jewry. It is themkfnts' case that in the period from
late 1941 to 1944, when the gas chambers were ditedaapproximately one million
Jews were murdered by the use of gas at the camp.



7.7 The Defendants allege that, if Irving had apph®d the evidence in a detached and
objective manner, he could not have failed to agpte that the evidence is
overwhelming that the gas chambers at Auschwitzwgstematically used to Kill
Jews. In arriving at an answer to this questioa,Defendants submit that it is relevant
to bear in mind the concessions that Irving hasaaly made as to the fact, scale and
systematic nature of, firstly, the killing of thewss in the East by shooting and,
secondly, the gassing of Jews from Poland and &anope in the Reinhard death
camps. The Defendants maintain that Irving's desfigthe genocidal use of the gas
chambers, often expressed in the most intempexatgiage, flies in the face of the
evidence and is explicable only on the basis tivatd is driven by his own extremist
ideological views. Moreover the Defendants poirtttbat Irving's denial appears to
have been prompted, almost overnight, by his regite Leuchter report, which, say
the Defendants, is deeply flawed from both a sifier#nd an historical point of view.

Irving's case in summary

7.8 As it was originally formulated, the case adahby Irving was that no convincing
evidence exists that gas chambers were at the ialdiare in existence at Auschwitz
and that there is no evidence that such chambees eeenmissioned. Further, said
Irving, there is no convincing evidence that any 3¢ Auschwitz lost his or her life as a
result of being gassed (though he conceded froroutset that many died as a result of
the epidemics which, due to the appalling lackyafiene, regularly swept the camp).

7.9 The reason why Irving originally adopted thanse was that he was enormously
impressed by a report compiled in 1988 by a Mr Hrexdchter, described by Irving as a
professional consultant who routinely advised pariigiries on electric chair and gas-
chamber execution procedures. His report entitedEngineering Report on the
Alleged Execution Gas Chambers at Auschwitz, Balkemd Majdanek Polarid
concluded that no gas chambers operated at Austchwiing regarded that report as an
important historical document and he adopted itpnw@nclusions. He contended that
subsequent tests had replicated the results obdtayneeuchter.

7.10 At this trial Irving appeared to place ledgarece on the Leuchter report than he
had done in his written statement of case. He amhdha variety of arguments for
discrediting the evidence relied on by the Defemsldre relied heavily on the argument
that the roof of morgue 1 at crematorium 2 (whikvhere on the Defendants' case in
excess of 500,000 Jews were gassed to death) stwosign of the wire-mesh columns
through which the Defendants maintain that thevgasintroduced into the chamber
below.

7.11 In the course of the trial Irving modified Ipigsition: he was prepared to concede
that gassing of human beings had taken place athdwitz but on a limited scale.
However, he continued to assert that it was naadhdfactorytptesfabrif. He
maintained that there is certainly no questionGf,800 Jews having perished in
morgue 1 of crematorium 2 as the Defendants contend

7.12 In support of his modified denial that Jewsengut to death in the gas chambers
on any significant scale, Irving relied on the fdwt in all the surviving



contemporaneous archival and other documentarydsas the Third Reich, there is

no reference to the commissioning, constructiooparation of the gas chambers. He
emphasised that amongst the voluminous documemtatgrial relating to Auschwitz,
there is only one document which contains what tighregarded as a reference to the
genocidal use of the crematoria. Irving arguesttinatack of (as he put it)

incriminating documents is extraordinary, if indegs chambers were in operation on
the scale alleged by the Defendants.

7.13 Amongst the arguments advanced by Irving ppsett of his case that killing by
gas took place at the camp on no more than a flinsitale was the fact that the top-
secret daily reports sent from the camp to Berlinyipher, which purport to record the
numbers of inmates, arrivals and 'departures bynaggns’, including deaths, make no
mention of any inmate having been gassed, althtughcontain many references to
deaths from illness, by shootings and hangings.ntimber of deaths recorded in these
reports is far smaller than the number of those,whahe Defendants' case, lost their
lives in the gas chambers. Moreover, asked Inifrgn many were led to their deaths in
the gas chambers, what has become of the cad&Vbys.Irving continued, should
Eichmann, whose diaries were remarkably frank gare to the killing of Jews, omit to
mention gas chambers when recording his visit techwitz in early 1942.

7.14 According to Irving the evidence simply fdibsestablish that Jews were killed in
gas chambers at Auschwitz on anything approaclhiegctale claimed by the
Defendants.

The evidence relied on by the Defendants as denratisig that gas chambers were
constructed at Auschwitz and operated there to &iVast number of Jews

7.15 It is therefore necessary to consider witle @gnat is the nature of the evidence
relied on by the Defendants. It is contained ppaby in the expert report prepared by
van Pelt. Longerich and Evans also deal in th@orts with certain aspects of this
topic. The evidence comes, as | have said, fromrigty of sources. Since it is the case
for the Defendants that it is the totality of tleatdence which amounts to convincing
proof of the mass extermination of Jews by gas,necessary for me to attempt to
summarise it by category.

Early reports

7.16 As early as November 1941 reports had begemtrge of a violent camp at
Oswiecim (that is, Auschwitz) and another camp Imgarhere poison gas was being
used on an experimental basis. But for the mosttparearly reports mentioned Belzec,
Treblinka and Sobibor rather than Auschwitz. HoweiwreMarch 1943 a radio message
to London from Polish resistance sources repohedyassing of more than 500,000 at
Oswiecim. There were other reports in the coursEd# to similar effect. But none of
them attracted much attention at the time. Othgonts mentioned Birkenau but its
connection with Auschwitz does not appear to haaenkappreciated. Cypher reports
from Auschwitz (and other camps) to Berlin werenlgeintercepted by British
intelligence at Bletchley but (as will be seen)sthenade no mention of deaths by
gassing.



7.17 In mid-1944 two young Slovak Jews, named Ruddila and Alfred Wetzlar, who
had escaped from Auschwitz, gave accounts of thiesatic extermination of Jews at
Birkenau (ie Auschwitz Il), commencing in the summmog1942 and involving the use
of specially-constructed gas chambers and crenaafbhis account was circulated to
London and Washington. Another corroborative actduom a Polish gentile, Jerzy
Tabeau, who had also escaped from the camp, gieaegd. In June and July 1944
there was publicity in thBlew York Timeabout the mass killing of Jews by gassing at
Auschwitz.

Evidence gathered by the investigation under tlggsaaf the Soviet State Extraordinary
Commission

7.18 The early reports referred to above talliethwhe findings of a joint Polish-Soviet
commission set up to investigate events at Majdaaedther extermination camp at
Lublin in the General Government which had falletoiRussian hands in July 1944.
Auschwitz itself was liberated on ®danuary 1945 by the advancing Russian army.
The Russians found a total of 7,500 inmates. SA@06 inmates had been forced to
march west a week earlier. Large quantities of shedits, clothes, toothbrushes,
glasses, false teeth, hair and other personaltefiegre found in storage barracks.

7.19 A Soviet State Extraordinary Commission wdsip€o investigate what had
occurred at the camp. On 6 May 1945 it issuedntsirigs. It concluded, on the basis of
evidence from inmates, Nazi documents found atémep and an inspection of the
remains of the crematoria, that more than fouriomlpeople had been annihilated at
the camp. The Commission concluded that gas chanhiaer been used to kill people at
the camp and their remains had been incineratetematoria. The Commission also
reported that the zinc covers used in connectidh thie ventilation system had been
tested in a forensic laboratory. Hydrocyanide veastl to be present.

7.20 Although the archive of the cal{pmmandantuhad been destroyed by the Nazis,
the archive of the Central Construction Office sued, apparently by an oversight, and
was recovered by the Russians. Basing himself @blireprints for the construction

and adaptation of the crematoria and morgues amisda made to the site, a Polish
specialist in combustion technology named Davidowskpiled a report on the
technology of mass extermination employed at Ausizhwe noted that terms such as
Spezialeinrichtungerspecial installations) were used in the documentescribe the
crematoria and that there was a referenceMtergasungskellerg@ssing cellar).

7.21 In his evidence van Pelt did, however, condbdethe evidential value of the
Russian report is limited.

Evidence gathered by the Polish Central Commisioinvestigation of German
Crimes in Poland 1945-7

7.221In 1945 the forensic laboratory in Cracow carrietl@an analysis of, firstly, zinc
covers removed from the alleged gas chambers k¢fau and, secondly, 25.5kg of
human hair recovered from the camp. Both were fdorabntain traces of cyanide. The
Defendants point to this as further evidence ofuge of the chambers to kill Jews.



The Olere drawings

7.23 David Olere was a painter, who was born indMarand later moved to Paris,
where he was arrested and deported to Auschwiianth 1943. He worked in the
Sonderkommando for Crematorium 3. He lived in titie af Crematorium 3 and
observed the building and related activity. Aftex liberation he returned to Paris where
he began to draw and record his memories. He peatoeer fifty sketches in 1945-46.

7.24 Among the sketches Olere produced were aothitd drawings of Crematorium 3
which show the basement level with the undergrainedsing room and the gas
chamber, and the ground floor with the incineratioom the ovens and the chimney.
Arrows indicate the functional relationship of fe®ms. They show how people were
directed to the gas chamber; how bodies were mtwvéte corpse elevator; how they
were taken to the incineration room and how coke lraught to the ovens in the
incineration room.

7.25 In his drawings of Crematorium 3 and its emv# Olere depicted people filing into
the compound from the road and moving into thegdngsroom. A sketch from 1946
shows the dressing room, the benches and the Hoo&lwthes. Another sketch shows
the Sonderkommandallecting gold teeth and hair from the women. ©hthe wire
mesh columns is visible in the background. Van aitmented that the information in
these drawings is corroborated by the testimonkaniber (see below). He also pointed
out that none of the drawings could have been mad&e basis of published material
as there was not any available at the time.

7.26 Other sketches by Olere show Bunker 2, whiak apeasant cottage converted
into a gas chamber. Van Pelt noted that the unidigebarrack is correctly positioned
vis-a-vis the cottage. He pointed out the smalldeim with the heavy wooden shutter
through which Zyklon-B was introduced. Another skeportrays the murder of women
and children with Crematorium 5 in the backgrowan Pelt claimed the
representation of the crematorium to be architatljucorrect save for minor
inaccuracies which can be ascribed to the facag drawn from memory.

7.27 Van Pelt noted that Olere's sketches are loorated by plans that the Russians
found in the Central Construction Office, save Q&dre depicts vertical wire mesh
columns in the gas chamber (through which the Difats allege that Zyklon-B was
inserted) which are not to be found in the origiaahitectural plans for the site. Olere's
arrangement has the mesh columns attached to tteside of the first and fifth
structural columns and on the east side of the @inid seventh structural columns in the
gas chamber.

Eye-witness evidence from camp officials and enegl®oy

7.28 In his report van Pelt identified a numbethafse employed at Auschwitz in
various capacities who have given accounts of figeofi gas at the camp.

7.29 The principal of these Rudolf Hoss, the Auseéhiommandant, was captured by
the British on 11 March 1946. In the course of his interrogatiohatemberg Hoss



produced a detailed list of the numbers of pealesported to Auschwitz from various
countries in Europe. The list totalled well oveeanillion. When asked how so large a
number could be accommodated at the camp, givernthes had said that there were
facilities for only 130,000 at the camp, Hoss angadhat most of those transported to
the camp were taken there to be exterminated. lissswore an affidavit in which he
admitted that he had overseen the exterminatiogalsging and burning, of at least two
and a half million people. He stated that ZyklonvBs dropped into the death chamber
through a small opening. It took from 3 to 15 mewuito kill those in the chamber. After
half an hour the bodies were remov8dnderkommandas Special commandos
removed their rings and extracted the gold fronir tieeth. Hoss described the process
by which those to be gassed were selected. Haldtzieattempts were made to deceive
the victims that they were going to be delouseds&ld that the gas chambers were
capable of accommodating 2,000 people at one im&ustav Gilbert, the Nuremberg
prison psychologist, recorded in his diary an aot@i a conversation with Hoss in
which he confirmed that two and a half million peopad been exterminated under his
direction.

7.30 Dr Johann Paul Kremer worked as a physici&uathwitz from August to
November 1942. He kept a diary in which he recom@dence of activities of what

had taken place at Auschwitz. He recorded beinggprteat a "special action” by
comparison with which "Dante's inferno seems alnacstmedy". The diary contains an
entry that Auschwitz is justly called an extermiaatcamp. Prior to his trial before the
Supreme National Tribunal in Cracow in November Bredember 1947 Kremer was
interrogated. He admitted that he had taken pagagsing people on several occasions
in September and October 1942. He too describegdlleetion process, after which the
selected victims were required to undress befoirggdead into the gas chamber. He
described how an SS man threw the contents of @Yk through a side opening. He
mentioned an occasion when about 1,600 Dutch peogle gassed.

7.31 Pery Broad was an officer in the Auschwitztiall Department. He voluntarily
wrote a report of his activities whilst working fire British as a translator in a
prisoner-of-war camp after the war. Broad's reportoborates Dragon's account of the
extermination installations and of the burninglad torpses. He described how the area
surrounding the crematorium was kept closed. Thes Zgrived in columns. They were
told they were going to be disinfected. After tleered the chamber, the door was
bolted. The contents of tins of Zyklon-B were throinto the chamber through six
holes in the roof. The screaming of the victimscglyi ceased and was followed by
complete silence. Broad gave evidence of how bodérs removed and burnt after
they had been gassed. In addition Broad reportgditle reason for building the four
new crematoria in Birkenau was that the Nazis \iiading it difficult to keep the

killings at Bunkers 1 and 2 a secret. In the twdarground gas chambers 4,000 people
could be killed at a time. He described the layafuhe new installation, including the
ovens, each of which he said was equipped to lwaiddr five corpses.

7.32SS-HauptsturmfuhrgCaptain) Hans Aumeier became ttegerfuhrer(Camp
Leader) of Auschwitz in 1942 and was responsibtdélfe inmate compound of the
concentration camp. He remained in that job uh&leénd of the year and so, according
to van Pelt, was present during the transformatfolluschwitz into an extermination



camp. Arrested shortly after the end of the warglaamed that during his time at the
camp 3,000-3,500 prisoners died there. Initiallydbaied the existence of gas
chambers. But later, in the summer of 1945, he #iddiihat gas chambers had been in
operation in Auschwitz and that on many occasibey had been used for killing Jews.
He stated that everyone was sworn to secrecy.lédteastatement he added that there
was aReichsfuhrer-S8rder which banned written reports, counts antissitzs of the
activities). He described the initial gas chamlieiBunkers 1 and 2 at Birkenau, where,
he said, each chamber accommodated 50-150 peapigat¢ a further account of the
construction of crematorium 2 and crematorium 3 tweit gas chambers which had a
much larger capacity and began operating in Al Blay 1943 respectively.

7.33 Dr Ada Bimko, a Polish-Jewish physician, adat Auschwitz in August 1943
with 5,000 other Jews. According to her accounthete 4,500, including her close
relatives, were sent straight to the crematori&. I8ter described to a British Military
Tribunal the methods of selecting those who wellgetgassed. She said that she had
worked as a doctor in the hospital at the camp.dgalve evidence that she was present
at several selections of those who were to be mxt@ted. She stated that the
condemned women were ordered to undress. She hadtnessed the victims enter the
buildings. But she stated that she had seen otitee@fas chambers when she was sent
to recover hospital blankets used by those abolo tilled. She described in some
detail the chamber which had rows of sprays all ¢tive ceiling but no drains.

Eye-witness evidence from inmates at Auschwitz

7.34 Over the years a large number of Jews who,wei least claimed that they
were, imprisoned at Auschwitz have given accouhthar experiences. The quality of
their evidence is variable. Van Pelt explained tleaplaced greater reliance on those
eye-witnesses who provided their accounts of wiaaispired at Auschwitz shortly after
the war ended. Later accounts were vulnerablegahiarge that the witness had
become confused by the passage of time or hadibf#eenced by what others had
claimed. The witnesses upon whose accounts vam@slinclined to place reliance
included the following.

7.35 Vrba, as already stated above escaped fromhuitz and was one of the first to
provide an account of the mass killing at the ca®pthat account he is regarded by
van Pelt as a significant witness. Vrba did notgethenter any of the gas chambers; he
passed on what others had told him. But, as adtratos of the sick barrack, he knew
about the selection process. He described how gelseted were loaded onto trucks
and claimed that they were taken away to be gastedave an account of the
inauguration at Birkenau at the end of February31®4a new crematorium and gassing
plant. He stated that there were four crematori@pieration. He described in some
detail (albeit, as van Pelt accepted, at second)itae layout of the interior.

7.36Sonderkommand®almen Gradowski kept a diary of his experienceéseatamp
which he buried in an aluminium can. Schlomo Draggmembered where it was
buried. Remarkably the can and its contents waradontact and dug up after the
liberation of the camp. The can contained a notklamal a letter dated"8eptember
1944. In the letter Gradowski explained that it Wwessaim to preserve a written account



of what had happened at Auschwitz. He wrote thattdsk became even more
important once the Nazis started to burn the baooli¢glsose they had killed and to
dispose of the ashes in the River Vistula. He @t he and fellovbonderkommandos
had scattered the teeth of the dead over a widesar¢éhat they might be found by
subsequent generations. Gradowski claimed thatdwesh nation had been destroyed
in the camps. He recorded that he and fellow camixevs had planned a mutiny. (The
uprising took place in October 1944. It failed &hdowski was tortured and killed).
In his notebook Gradowski described his journeyrain to the camp and the selection
process on arrival. He gave an account of thediwonditions for those deemed fit for
work. That notebook did not contain descriptionshaf work of theSonderkommandos

7.37 On 10 April 1945 Radio Luxembourg broadcastabcount of an unnamed
survivor of Auschwitz, who had subsequently beesceated to Buchenwald. In the
interview this witness stated that Auschwitz wasatermination camp which killed
between 12,000 and 20,000 people a day. He deddrie the transports arrived, how
the selection took place, and how those who weosainto die were killed instantly
and cremated.

7.38 Stanislaw Jankowksi gave evidence to the IP@entral Commission in 1946. He
was the firstSonderkommandio testify before the Commission. He said thaivbeked
in Crematorium 1 from November 1942 at which timeas only used sporadically for
killing people. He described an occasion in NovendsedDecember 1942 when a large
number of inmates from Birkenau arrived under ds¢te and the other
Sonderkommandasere ordered to leave. When they returned theydanly clothing.
He was put to work carrying the corpses to the atenrum for burning. In July 1943
Jankowski was transferred to Birkenau and workedratmatorium 5. He described
how large number of Jews of various nationalitiesed at the camp. About half of
them were selected for gassing, including the altliafirm and the pregnant and
children. He stated that those who were to be gassee not given camp numbers or
registered at the camp. His evidence was thatitlegkreached its zenith with the
Hungarian Jews in about July 1944 when, he claih@@00 were being killed per day.
Jankowski reckoned that Crematoria 2 and 3 hadhaidaineration capacity of 2,500
corpses while Crematoria 4 and 5 could incinerga@Q

7.39 Schlomo Dragon, anoth®onderkommandgave evidence on 10 May 1945 to the
Polish Central Commission. Dragon had worked akbuf and crematoria 4 and 5.
Van Pelt commented that, while Dragon was precisenihe talked about what he has
witnessed in person, he was less accurate whami¢ ¢o estimating the number of
people killed in Auschwitz, which he put at fourllion.

7.40Sonderkommanddenry Tauber worked initially in crematorium 1 dater at
crematoria 2 and 4. He also gave evidence to thetPGentral Commission. He gave a
detailed account of the undressing rooms at thelgasber, the signs which hung on
the walls, the glass peep-hole in the door and thewdoors were hermetically sealed.
Further, he described the ventilation systems; th@floor of a gas chamber was to be
washed and how the chamber in crematorium 2 wasrsal two in late 1943 by a
dividing wall. He gave an exceedingly detailed asdmf the operation of crematoria,
making it clear what he accepted on the basisobWin observations and what he



accepted as hearsay. He described dragging gasgestts from the gas chamber and
loading them five at a time onto trucks which ranrails to the furnaces where they
were off-loaded. He described the three, two-mutiteaces and said that each muffle
would take five corpses. The incineration took apne and a half hours. He explained
that thin people burned more slowly than fat peollesummary his description of
crematoria 2, both below and above ground corredgubrery closely with the outline
given in the blueprints. Van Pelt considered theater's testimony is almost wholly
corroborated by the German blueprints of the bagdiand that it corroborates the
accounts given by Jankowski and Dragon. Taubemagtd that the number of people
who were gassed during his time at Auschwitz, betweebruary 1943 and October
1944, was two million people from which figure hdrapolated that the total number
gassed at Auschwitz amounted to four million.

7.41 Michael Kula was another former inmate of¢hmp who gave evidence to the
Polish Commission. He had lived near Auschwitz keefos incarceration. Kula gave
evidence that, a year after his arrival at the can®40, he observed the Nazis
beginning to experiment with Zyklon B. He obsertiedt the corpses turned greenish
after exposure to the gas. Kula worked in the metakshop at the camp and forged
many of the metal pieces required for the crematdte also took part in the
construction of trucks for conveying corpses itte ovens. Kula testified that four wire
mesh columns were made for the gas chambers iratoeim 2 and 3: these columns
were described by Kula as "structures of ever fmesh", which contained a removable
can within the innermost column which was usedxtoaet, after the gassing, the
Zyklon "crystals"” or pellets that had absorbedtiidrocyanide.

7.42 Marie Claude Vaillant-Couturier (to whom | leareferred at section V(xviii)

above in connection with the Defendants' criticisshBving's historiography) gave
evidence to the International Military Tribunaltbe conditions in the women's camp at
Birkenau, including the sterilisation of women ahd killing of babies of women who
had arrived pregnant. She claimed that most oféwash women who had come from
the same part of France as herself had been gimsseatliately upon arrival at
Auschwitz. Valliant-Couturier testified that thaitns stopped close to the gas chamber;
that the vast majority of the arriving Jews, inéhgdthe old, mothers and children)
would be selected for gassing; that they were niad@dress and then taken to a room
like a shower room into which gas capsules werathrthrough an opening in the
ceiling.

7.43 Severina Shmaglevskaya, a Polish inmate athAwitz, gave evidence she had
seen many children brought to the camp. She hadssections undertaken on some
occasions by doctors and on others by SS men.esh#éad that children were
separated from their parents and taken off separtat¢he gas chambers. She stated
that, at the time when the greatest number of Je&ve being exterminated in the gas
chambers, children were thrown alive into crematowgns or ditches. She said that few
of the children were registered, tattooed or calinidney were exterminated on arrival.
As a consequence it was very difficult to know hovany of the children were put to
death.



7.44 Filip Muller, aSonderkommandgave an account in the 1970s of the process used
to insert corpses into the ovens at crematoriukteldescribed how trucks were used to
transport the bodies to the ovens, how corpses mgrimto the ovens and the technical
details involved in problems that arose duringphecess. Van Pelt pointed out that
Muller's account accords with those of Jankows&uder and Dragon. He considered
that it is highly unlikely that Muller's memoirs veeinspired by Tauber's testimony.

7.45 Janda Weiss, aged only fifteen years, wasvieteged in 1945 by representatives
of the Psychological Warfare Division of the SupesHeadquarters Allied
Expeditionary Forces. She told them that she had beported to Birkenau along with
1,500 Jews from Theresienstadt. She described hewvas among the stronger ones
who were selected to work in the camp. The reseoffamily were taken off to be
gassed. Weiss recalled her conversations with twbseworked in the camps. She
knew of the arrival of the Hungarian transportd 4. She claimed that when
transports arrived most of the Jews were selectbéé gassed immediately. Having
been told they were to have a shower, the victintsessed and went into the gas
chamber. She recalled that when the room wassimigll children were thrown into the
chamber through the window. After the gasstumderkommandgaulled the corpses
out took their rings off, cut off their hair, anobk them to the ovens to cremate them.

7.46 Walter Bliss, a German Jew, was also intereteHe too described the selection
process which took place not only on arrival atdhmp but also at regular intervals
thereafter. He gave an account of a typical selegirocess: those selected for death
were transferred to gassing barracks where mighkepefor up to two or three days
often without food as they were going to die anywdg claimed that 40% of the men
in the camp and 60-70% of the women were murderddmuary 1944.

Evidence from the Nuremberg trial

7.47 By an accord signed on tHE Bugust 1945 the Allies established the Internation
Military Tribunal (at Nuremberg) to prosecute wamgnals. Twenty two leaders of the
Third Reich were charged. One of them was Kaltemteu, who was chief of the
agency charged with carrying out the Final Solutiothers who gave evidence at
Nuremberg have already been referred above, imgjudaillant-Couturier,
Shmaglevskaya and Hoss. The Defendants rely iniaddin the evidence of the
following.

7.48 In January 1946 Dieter Wisliceny, who had beeaide to Eichmann, gave
evidence in which he accepted his involvement @parations for the transport to
Auschwitz of some 50,000 Saloniki Jews who, he edjrevere destined for the 'so-
called final solution’. He also gave evidence ttehad been involved in the deportation
of 450,000 Hungarian Jews to Auschwitz. In respétie latter Wisliceny stated that
they were all killed with the exception of thoseddor labour purposes.

7.49SS-Standartenfuhréturt Becher swore an affidavit which was submittedlarch
1946 at Nuremberg. He described how people werrraktated by methods including
gas at Majdanek. He deposed that, within days &raglish newspaper report being
received at Hitler's headquarters about gas chanfimeéng used at Majdanek, Himmler



ordered the cessation of gassing in Auschwitz badlismantling of the extermination
installations in the crematoria.

Evidence from the Eichmann trial

7.50 One of the witnesses at the trial of Eichmamas Hoss, to whom | have already
made reference.

7.51 Another was Yehuda Bakon, an Israeli artisip at Auschwitz had been
employed to take papers to the crematoria for mgrriConsequently he had entered the
crematoria and had seen the gas chamber. In thesuof 1945 he drew illustrations
of Auschwitz which he produced in the course ofeviglence. The drawings depicted
the inside of gas chambers, including the dummwehdeads and the mesh columns
used to insert the Zyklon-B into the gas chamberalso described how the gas
chambers were ventilated after the gassings. Balemidence included a description of
how the corpses were put on to a lift which raigein up to the incinerators. Van Pelt
relied on the evidence of Bakon that, when it wad the head of th8onderkommando
would let them warm up in the gas chambers andassdrg rooms when they were not
in use. He argues that this evidence refute Leushtentention that the temperature in
the gas chambers was so low that there would hese tondensed liquid hydrogen
cyanide on the walls had it been used.

Evidence from other trials (Kremer; Mulka and otsielDejaco and Ertl)

7.52 Josef Kramer was a defendant in Belsen tfiddeoSS personnel who operated
Bergen-Belsen. He had also served agerfuhrerof Birkenau during the time that
Hungarians were being transported to Auschwitzelaiany camp personnel on trial
Kramer had worked at Auschwitz before being tramstéto Belsen. At the trial he
admitted to his involvement in the operation and ofisgas chambers at Auschwitz. He
stated that Hoss was in charge of the gas chamahdrthat he received his orders from
Berlin. Mrs Rosina Kramer also testified on belwdlher husband. She states that
everyone in Auschwitz knew about the gas chambers.

7.53 At Kramer's trial Bimko, the Polish-Jewish pityan, gave the evidence to which |
have already alluded.

7.54 Dr Charles Bendel, a Rumanian Jewish physigtamhad been living in Paris
before he was deported to Auschwitz, gave evidémaehe had been detailed to work
as asonderkommandand in that capacity observed the gas chambersranthtoria in
action. He testified that on occasion the Nazisldidurn corpses in pits because the
ovens could not cope with the number of people dub been killed.

7.55 Defendants at the Belsen trial inlcluded DizHflein, an ethnic German from
Rumania, who was a member of the SS. As a physi@aadmitted having taken part in
many of the selections of those who were to beaghdde claimed that he was acting
on orders which were always given verbally. Anotthefiendant at the Belsen trial was
Franz Hoessler, who had beesmgerfuhrerat Auschwitz. In his evidence he admitted
that gas chambers operated there. He stated thatléction of prisoners who were to



be killed was undertaken by the doctors in the cdtgptestified that the camp was
inspected once a year by Himmler, who had giverotber for people to be gassed.

7.56 Mulka, a member of Hess's staff, and othedstrial at Frankfurt in 1963-5.
Hans Stark, a former SS officer, gave evidencehbdtad been employed in the
Auschwitz Political Department. He described tHe af the Department in relation to
executions by gassing. He admitted to participaitiogassings including on occasion
pouring the Zyklon B in himself.

7.57 Walther Dejaco and Fritz Ertl were architettdwuschwitz. They were tried in
Vienna in 1972. Ertl gave evidence that he had leegployed at the Auschwitz Central
Construction Office until 1943. He testified thawmcrematoria had been needed for
"special actions". He confirmed that he knew tlgmsicance of that term. He said he
had been told by Bischoff that no reference shbeldnade to gassing.

Documentary evidence relating to the design andgtrantion of the chambers

7.58 The Defendants assert that there exist comteanpous documentary records
which, on detailed examination, evidence the corstyn of gas chambers at
Auschwitz. The most important Auschwitz archivetthiarvived the war was that of the
Central Construction Office at Auschwitz. The mainhives of the camp
Kommandantuhad been destroyed by the Germans before theyateztthe camp in
January 1945. The Construction Office was 300 yavasy and through an oversight
was left intact.

7.59 The first and most significant body of sucidewnce is the blue print material,
which consists of a series of architectural drawingpich depict the adaptation of
crematoria 2 and 3 and the construction of crermreatband 5. None of these drawings
refers overtly to any part of the buildings beiregigned or intended to serve as gas
chambers whether for fumigation or exterminatiorppses. In particular the drawings
for Leichenkellefmorgue) 1 in crematorium 2 make no provisiondocts or chimneys
by means of which Zyklon-B pellets might be insértigrough the roof. However, van
Pelt sought to illustrate by means of detailed ys&d of certain features of the drawings
that it reasonable to infer that certain chambessevdesigned to function as gas
chambers.

7.60 The principal feature identified by van Psglthe redesign of the double door to the
supposed gas chamber in crematorium 2. When in tt#@rawings were executed for
the adaptation of this crematorium, this door imomon with others in the same
building was designed to open inwards. Carefultstywf the drawings reveals,
however, that the drawing of the inward- openingrdtas been scratched out. A fresh
drawing dated 19 December 1942 was made by Jakelchief of the drawing office,
who rarely undertook drawings himself. It providesthe door to the supposed gas
chamber to open outwards. There is no apparendmdasthis. To van Pelt the obvious
explanation is that the chamber was to be usedyas ahamber. If the door opened
inwards, it would be impossible to open it aftex Hiministration of the gas because of
the crush of corpses against the inside or the dbibrose who struggled to get out
when they realised what was happening to them.



7.61 The next feature identified by van Pelt reddtethe entrance to crematorium 2 and
the means of which access was gained to the mdngjoev. In its original design, the
entrance was situated to one side of the builditgide the entrance there was a slide
down which corpses would be tipped to reach thellef/the morgue. But the drawing
shows that this design was changed in late 194 $0 move the entrance to the
crematorium to the street side of the buildingth® same time a new stairway to the
morgue was designed to replace the pre-existidg.slian Pelt pointed out that the
original design apparently contemplated that oolypses would need to be transported
down to the morgue. The new design on the othed l®oonsistent with a wish to
enable people transported to Auschwitz to procead the railway station through the
new entrance, then to walk downstairs into whalleged to have been the undressing
room and thence into the supposed gas chambestdineay has been redesigned in
such a way that it would be extremely awkward twycaorpses down to the morgue on
stretchers. Van Pelt concludes that the objedct@fédesign of the stairway was to
enable living people to walk downstairs rather tf@rcorpses to be carried down.

7.62 The drawings further provide for the ventdatof the supposed gas chamber in
crematorium 2. Van Pelt infers that the purposthefsystem for extracting air was to
extract poisonous air and so speed up the rembviaé@orpses to the incinerators.

7.63 Crematoria 4 and 5 were new buildings. Thigalnirawings are dated August
1942, not long after the visit paid to the camgHaynmler, which the Defendants say
marks the inception of the accelerated extermingtiimgramme. According to van Pelt
the design of these crematoria incorporated uniggsoms (although not so
designated on the drawings) and morgues which teeserve as gas chambers. The
drawings of the morgues make provision for seweratiows measuring 30 x 40cms.
The size of these windows corresponds with the@izendows referred to elsewhere
in construction documents as being required todsepgoof. The windows were to be
above eye level. Van Pelt draws the inferencettiepurpose of these windows was to
enable Zyklon-B pellets to be inserted through tletm the building (a process which
was observed bgonderkommandbragon, as mentioned above).

7.64 Van Pelt agreed that the drawings for crenatband 5 show a drainage system
which appears to link up with the camp sewage syskée disagreed with Irving's
suggestion that this would have been highly dangeb@cause large quantities of liquid
cyanide would have found their way into the sewsggtem. Van Pelt claims that the
gas would evaporate rather than turn into liquid.

7.65 In addition to the architectural drawings réhare other documents which,
according to the Defendants, lend support to tt@itention that there were gas
chambers at the camp which were used for genopidabses. | shall not itemise all the
documents identified by the Defendants as belonigingis category. They include a
patent application for multi-muffle ovens made ypT. Although the patent

application does not in fact relate to the ovenpbad to Auschwitz in 1942/3, it is

said that the principle is the same. The two festwf the application on which the
Defendants focus are, firstly, the method of emipigyat corpses to speed promote the
rate at which corpses can be burned and, secahélglaim that no fuel is required
after the initial two day pre-heating period, norstuel will be required because of the



amount of heat generated by the burning corpseas.Pédt noted that both these features
are reflected in the account given by Tauber ofihg in which the corpses were
incinerated.

7.66 Another allegedly incriminating document ie tiecord of a meeting held on 19
August 1942 between members of the Auschwitz coastm office and a
representative of the engineers Topf to discussdhstruction of four crematoria. The
note of the meeting refers to the constructiorripfé oven incinerators near the
"Badenanstalten fur Sonderaktiongfath-houses for special actions": the words are
in quotations in the original).

7.67 In a different category is a report dated E6ddnber 1942 made by a corporal
named Kinna, which made reference to an order ithatder to releive the camp,
limited people, idiots, cripples and sick peoplesire removed from the same by
liquidation. Kinna stated that the implementatidnhis order was difficult because the
Poles, unlike the Jews, must die a natural death.

7.68 The Defendants relies on a letter dated 2@aig1943 from Bischoff, Chief of
Central Construction Managemnent at the camg3drigadefuhreKammler in which
there is reference to\dergasungskammeégas chamber or cellar). There are also
documents from February 1943 referring to the wiowi of gastight doors and
windows. In a letter dated 31 March 1943 Bischoéfgses for the delivery of a gastight
door with a spyhole of 8mm glass, with a rubbefl aad metal fitting. There is a
timesheet of a construction worker which makesregiee to fitting gastight windows to
crematorium 4. Van Pelt pointed to a letter datédiech 1943 from Auschwitz to the
Topf company which contemplated the use of hotram the ventilators for the
incinerators to pre-heat theichenkeller 1Why, he asked, heat a morgue, which
should be kept cool. Answering his own questionglaened that Zyklon-B evaporates
more quickly in high temperatures, so the killimggess would be speeded up. (Irving
answered that there is nothing sinister about hgalie morgue: it was a requirement of
good building practice in relation to civilian mog).

7.69 Finally under this head the Defendants relp ¢etter dated 28 June 1943 from
Bischoff to Kammler (the authenticity of which Ing challenges) setting figures for the
incineration capacity of the five crematoria, actog to which their total capacity is
4756 people in every 24 hours. The Defendants'isabat this capacity was at that
time deemed to be necessary to burn the bodidwafdws who were to be brought to
Auschwitz to be gassed. Basing themselves on tidemse ofsonderkommandasuch

as Tauber, the Defendants say further that theofatesineration was broadly in line
with the estimate in the letter of 28 June 19A% Defendants suggest that the apparent
urgency of the installation of the ovens, togethiggh their huge capacity which,
according to van Pelt, was far in excess of whatacpossibly have been required to
cope with future typhus epidemics, reflects thegychdopted following Himmler's visit
to the camp in July 1942.

Photographic evidence



7.70 In support of his contention that there wérenneys through which it is alleged
that Zyklon-B would have been poured into morgus drematorium 2, van Pelt relied
on a photograph taken by a camp official in Febrd®42. According to van Pelt in
this photograph, when greatly enlarged, it is guedio detect smudges which he
maintained represent the chimneys protruding thidhg morgue roof. Furthermore
van Pelt remarked on the similarity in the aligntn&frthe supposed chimneys in the
photograph with the alignment of the chimneys ie ohOlere's drawings. Van Pelt
further relied on an aerial photograph which wemain the summer of 1944 (to which
| have referred earlier) on which, when greatlyaeged, spots are visible above the
morgues of crematoria 2 and 3. He claims that tBpsés are the protruding chimneys,
reduced in size because of the dirt laid onto ¢lod since the earlier photograph was
taken. Irving gave reasons why he suspected tbat944 photograph relied on by van
Pelt had been tampered with.

7.71 Irving disputed van Pelt's interpretationtad photographs and suggested that
tampering may have taken place. He produced a gragith showing the roof of
morgue 1 in the background on which there is no eigany protruding chimney. Van
Pelt responded that this photograph (in which tvestruction of the roof of the
crematorium can be seen to be incomplete) was phpkaken in December 1942 at
which date the chimneys would not have been irstaWVan Pelt explained that the
reason why no protruding chimneys are visible iather photograph produced by
Irving is that it was taken after the Nazis hadrdistled the gas chambers.

7.72 The Defendants also place reliance on a phapbgaken at a time when
Hungarian Jews were arriving at the camp in 194% €uch photograph depicts a
column of women and children walking from the rainspur towards Auschwitz.
Instead of proceeding into the camp through theaane leading to the women and
children's camp, the column can be seen to walidingrds crematorium 2 (from which
there is no access into the women and childrentseg.

Material evidence found at Auschwitz

7.73 The Leuchter report, which | have mentionedaaly and to which I will return in
greater detail when | come to summarise the eviglegleed on by Irving in connection
with Auschwitz, claimed that forensic analysis ra@eel no trace of in the surviving

ruins of the gas chambers at Auschwitz. Promptetthéyublicity given to the Leuchter
report, the director of the Auschwitz museum eatighe expert assistance of Professor
Markiewicz, Director of the Forensic Institute ofa€Cow, who arranged in February
1990 for further samples to be taken from Ausch¥gtzanalysis.

7.74 Markiewicz decided that the so-called Prusblag test was unreliable because its
formation depended on the acidity of the environthwemch was particularly low in the
alleged gas chambers. Markiewicz and his team fitreradopted microdiffusion
techniques to test for cyanide samples from theateria, from the delousing
chambers and a control sample taken from elsewtiénen Auschwitz. The latter was
tested because claims had been made that the eyaao@s in the gas chambers were
explained by the fact that a single fumigationhs tvhole camp had taken place during
the typhus epidemic. The control sample testedtiegaefuting those claims. As to



the tests on the crematoria and the delousing cbienthe conclusion arrived at by
Markiewicz was that cyanide compounds are stibedound in all the facilities (that is,
in both the delousing chambers and in the varioppased gas chambers) that,
according to the source data, were in contact gyinide. The concentration of cyanide
compounds in the various samples varies greatbn @vthe case of different samples
taken from the same chamber or building. This iat#d that the conditions producing
the cyanide compounds varied locally. Accordingda Pelt, the Markiewicz report
demonstrated positively that Zyklon-B had beernoditiced into the supposed gas
chambers, albeit that the test results varied yrédan Pelt considered that the results
for crematoria 4 and 5 were unreliable because tlaeybeen demolished at the end of
the war with the result that it is difficult to kwowhich brick came from where.

Conclusions to be drawn from the evidence, accortbrthe Defendants' experts

7.75 The Defendants contend that the evidencetaigpassionate mind, is
overwhelming that the Nazis systematically murddmeddreds of thousands of Jews ,
mainly by the use of Zyklon-B pellets. The Defendaecognise that not all of the
evidence which | have sought to summarise aboaiagether reliable. This applies
with particular force to the evidence of the eyéresses. It is also accepted by the
Defendants that in certain respects the documeetadgnce, including the
photographic evidence, is capable of more thanmteepretation. Nevertheless the
Defendants argue that the different strands ofesad "converge”. For example the
eye-witness evidence is corroborated by the drasvamgl vice-versa. There is a striking
similarity in the accounts of the eye-witnesses $imilarities in their recollections
vastly outweigh the discrepancies. In the main,teayDefendants, their testimony is
reliable. The documentary is not overtly incrimingtfor the obvious reason that the
Nazis wanted to keep the gas chambers secrett #at lends support to there having
been gas chambers in operation at the camp.

7.76 The overwhelming strength of the totality lod £vidence may be the reason,
suggest the Defendants, why in his cross-examimatioan Pelt Irving chose to ignore
most of it.

Irving's reasons for rejecting the evidence relied by the Defendants
as to the existence at Auschwitz of gas chambersiiling Jews
Irving as expert witness at the trial of Zundel

7.77 In his evidence Irving reiterated on a nunmdderccasions that he is primarily a
literary historian and that, at least until thegamt proceedings were commenced , he
did not regard himself as an expert on the Holacacordingly until April 1988 he
believed what he had been told about the killindesis in Auschwitz and the other
death camps. The 1977 editionHtifler's War contains several references to the gassing
of Jews.

7.78 In April 1988 Irving went to Toronto in order give expert evidence on behalf of
Hans Zundel, a publisher, who was being prosedoteidfringing a Canadian law,



since repealed, which made it a criminal offencdisseminate false information.
Zundel had published a pamphlet entitled "Did Sidibh Really Die?" which
questioned fundamental aspects of the Holocawstgliagreed to assist Zundel in his
defence by giving evidence as an historian as tiet4i role in the extermination of the
Jews. He was not instructed to address the issgassing at Auschwitz or indeed at
any other alleged death camp.

The impact of the Leuchter Report

7.79 Irving testified that on arrival in Toronto Wvas presented with a copy of a report
compiled by Mr Fred Leuchter. It was what Irvingdan Leuchter's report which
convinced him that there is no truth in the claimattlews met their death in gas
chambers at Auschwitz. Irving made clear in higlence that it was the Leuchter report
and in particular the result of the chemical analgé the samples taken from the fabric
of the alleged gas chambers which had a profoupadton his thinking.

7.80 Leuchter had been retained by Zundel becarigseah a consultant retained by
several penitentiaries to give advice about exeaytrocedures including execution by
means of the administration of gas. He had no fopradessional qualifications.

Zundel intended to use Leuchter's report to estalthiat no Jews, and certainly not six
million Jews, died in gas chambers, so that hedcoat be said to have been spreading
false information about the Holocaust. (As it tudroeit Leuchter did not give evidence
at Zundel's trial).

7.81 In order to prepare his report, Leuchter @siluschwitz in February 1988 to
inspect the site. He removed 31 samples of brickwaod plaster from various
crematoria and one control sample from a delousitagnmber where cyanide was known
to have been used and was visible in the formu Btaining. On his return to the US
Leuchter had these samples analysed by a repuigdiolieatory in Massachussets. The
object of the test was to discover whether thedtedicyanide content of the samples
was consistent with their having been exposeddb lavels of cyanide over a
prolonged period of time.

7.82 Chemical analysis of the control sample reagkalvery heavy concentration of
cyanide content, namely 1050mg/kg. By contrastatiedysis of the other samples,
taken from the alleged gas chambers, resultedherenegative findings or findings of
very low concentration levels ranging from 1mg/@tmg/kg. From this Leuchter
concluded:

" [this] supports the evidence that these facgitiere not execution gas chambers. The
small quantities detected would indicate that spwiat these buildings were deloused
with Zyklon-BV — as werall the buildings at these facilities. Additionallyethreas of
blue staining show a high iron content, indicatiegic-ferro-cyanide, no longer
hydrogen cyanide.

One would have expected higher cyanide detectidndrsamples taken from the
alleged gas chambers (because of the greater ambgas allegedly used there) than
that found in the control sample. Since the cogtimtrue, one must conclude that these



facilities were not execution gas chambers, whexpleal with all other evidence gained
on inspection”.

7.83 Apart from that conclusion, upon which Irvimgs focussed his attention, Leuchter
in his report had a number of other observatiomadke. He expressed the opinion that
crematoria 1, 2, 3, 4 and 5 have an extremely podrdangerous design if they were to
have served as execution gas chambers. Therepiowision for gasketed doors,
windows or vents; the structures are not coatel tait or other sealant to prevent
leakage or absorption of gas. The adjacent crematoreate the potential for an
explosion. The exposed porous brick and mortar dwaatumulate any hydrogen
cyanide and render the facilities dangerous to msn@r several years.

7.84 Crematorium 1 is adjacent to the SS hospitdlres floor drains connected to the
main sewer of the camp, which, according to Leughteuld have resulted in liquid
cyanide being carried into every building at theility. There were no exhaust systems
to vent the gas after usage and no mechanism beuiound for the Zyklon-B pellets to
be introduced or evaporated.. If indeed the ZylBgpellets were fed into the chamber
through roof vents or windows, there were no medrensuring the even distribution of
the gas. The facilities are always damp and unteatieich conditions are unsuited to
the use of Zyklon-B.

7.85 Leuchter considered the chambers to be toh pmaically to contain the number
of occupants claimed. The doors open inwards, wiviahld inhibit the removal of
bodies. With the gas chambers fully packed withupants, the hydrogen cyanide
would not circulate within the room. If the gas éxentually fill the chamber, anyone
feeding the pellets into the vents on the roof walie from exposure to the poisonous
gas.

7.86 Of the crematoria Leuchter, having reviewedieno practices, calculated that
their combined theoretical daily incineration capawas 353.6 but that in practice the
maximum number of corpses which could have beendalwas 156. He thus arrived at
the conclusion that over the period when the ineitugs were being operated, the total
number of cremations would have been 193,576 iorthieut no more than 85,092 in
practice.

7.87 Leuchter's evaluation of the crematory faesiproduced, according to his report,
conclusive evidence that contradicts the allegddme of corpses having been
cremated within the generally alleged time framis. 'lHest engineering opinion” was
that none of the facilities examined were eversgd for the execution of human beings
and that the crematories could not have supponeavork load attributed to them.

7.88 Irving was convinced by the conclusion at WHieuchter arrived on the basis of
the chemical analysis of the fabric of the suppagesichambers. So convinced was he
by Leuchter's reasoning, he decided to publish unideown imprint Focal Publications
Limited, the text of the report with a foreword tten by Irving. The Foreword accepts
that there were methodological flaws in the repaitit endorses Leuchter's findings,
ending with the words "Forensic chemistry is, lea an exact science".



7.89 It was put to Irving in cross-examination ttied fallacy in the Leuchter report was
his assumption that a far higher concentrationyahae, in the region of 3,200 parts
per million ("ppm"), would be required to kill pelepn the gas chambers than would be
required for the purpose of delousing clothingtrirth, it was suggested to him, it is the
other way round: high levels of cyanide are reqlfog delousing purposes whereas in
the region of 300 ppm will suffice for the purpaxekilling human beings. Irving
responded by saying that this criticism of the ltleacreport has to be "taken on board"
and that "probably concessions have to be madethtdmnds of this scale". Irving
observed that the report had the desirable consegqus promoting public debate. He
remained adamant that, whatever its flaws, thei@ragonclusion of the Leuchter report,
based on the chemical analysis, was correct. Heedrthat the chambers were freshly
constructed out of concrete and so would have Gbdgdhe hydrogen cyanide
producing permanent chemical changes to the falbtivze walls and ceiling. Irving
accepted that, if the concentration of cyanide iregufor delousing clothes is far higher
than the level required to kill humans, one is mikay to find 40 years residual traces
of the cyanide in the fabric of the delousing chanthan in the fabric of the supposed
gas chambers. But he argued that one would spketxto find far more traces in the
alleged gas chambers than those recorded in thehtexureport.

Replication of Leuchter's findings

7.90 Irving contended that the results of the cloairtest conducted on behalf of
Leuchter had been replicated by amongst others &dRuadolf, a chemist at the Max
Planck Institute. Van Pelt knew little of his repbut agreed that Rudolf's findings
broadly corresponded with those of Leuchter. Inpngduced a letter from the Institute
for Historical Review which claimed that others fadved at similar conclusions. He
also claimed (and van Pelt accepted) that in ab®89 the Auschwitz authorities
carried out tests which also found high cyanidedsan the delousing chambers and
much lower quantities in crematoria 2 and 3. Tiseilte of these tests were not
published. Subsequently further tests were conduante the results were published in
the so-called Markievicz report (the conclusionsvbfch | have already summarised).

The absence of chimneys protruding through of m®dgaf crematorium 2

7.91 As the trial progressed, it appeared thatodrtiee main arguments advanced by
Irving for denying the existence of homicidal gasumbers at Auschwitz, if not his
main argument, is that the remains of the roof ofgue 1 at crematorium 2 show no
sign of the chimneys which, according to the Defanig' case penetrated through the
roof so as to enable Zyklon-B pellets to be tipdedn into the morgue below. It will
be recalled van Pelt claimed that crematorium 2 twasnost lethal building of
Auschwitz. In excess of 500,000 Jews lost thegdithere, more than in any other place
on the planet. It is the Defendants' case thaZtikéon-B pellets were fed into the
chamber by means of wire mesh column which ran ugsvidarough the roof of the
chamber with the chimney protruding above roof leVae roof was made of
reinforced concrete about 18-20cm in thickness wathforcing bars within the
concrete. If the chimney passed through the rogfjed Irving, the roof would to this
day have five holes in it where the chimneys pasisexigh the roof.



7.92 It is common ground that the roofLafichenkeller was supported by seven
concrete pillars. The Defendants allege that adjatcefour of these pillars there ran
hollow ducts or chimneys made of heavy wire mesltiwprotruded through holes in
the roof where the pellets were poured into thethran down into the chamber below.
These ducts were 70 square centimetres in sizeapeited at the top where they passed
through the roof. It is Irving's case that thesetslmever existed. He made that assertion
because, he said, there is no trace in what rerohihe roof of any holes through it.
Furthermore the chimneys do not appear in the flunes for the construction of the
crematoria. Part of the roof bkichenkeller Is intact, although it has pancaked down
on to the floor. Irving produced a photograph whagipears to show no sign of any hole
in the roof. Van Pelt conceded in one of his supgletary reports that there is no sign
of the holes. It would be impossible for chimney$he size described by Tauber and
Kula to have disappeared. Irving contended thahefholes exist, it would be a simple
matter to uncover the roof so as to find out ifythee there. But no one has attempted
this task and he wondered why not.

7.93 As for such evidence as there is of the extet®f the ducts, most of it comes from
some of the eye-witnesses. But, claimed Irvingy tifige varying accounts of the
manner in which the pellets were introduced ineadhs chamber and most of them
(including Bimko and Bendel) have turned out tdies. Irving claimed to have
destroyed the credibility of all of them in his sseexamination of van Pelt. Olere's
drawings were probably influenced by what he wés by others and in any event he
was a fantasist. The photograph taken in 1942 eliretiron van Pelt does not show the
chimneys. The smudges on which van Pelt relies wexeably barrels of tar parked on
the roof during building operations. No such smusdgere visible on aerial
photographs taken in 1944,

7.94 At one stage in his evidence Irving appeasetbhcede thdieichenkeller lof
crematorium 2 was a gas chamber but that it was slely for delousing purposes. In
the end, however, it was his position that he h@dsaen any evidence that there were
any gas chambers at all there whether for delousimxtermination purposes. In his
evidence he went so far as to say that, if anyetectkd holes in the roof, he would
abandon his libel action. As he graphically punihis closing submission, Irving
argued that "[the Defendants’] entire cas&oema 2— the untruth that it was used as a
factory of death, with SS guards tipping canistédrsyanide-soaked pellets into the
building through those four (non-existent) holead ltaved in, as surely as has that
roof".

The reason for the alterations to crematorium 2nigation or alternatively air-raid
shelter

7.95 One explanation put forward by Irving for #aptation work to morgue 1 and
crematorium 2 is that the chamber was being addptserve the purpose of fumigating
clothes (and perhaps other objects). He relied @domcament called aAufstellungsent

by Topf to the construction office at the camp iniat reference is made
Entwesungsofe(disinfestation ovens), which according to Irvipr@ves that such was
their true purpose. (Van Pelt countered that tlwseis may well have been for
disinfecting the clothing of thBonderkommandor alternatively for a delousing



chamber which is known to have been under consbruat 1943 between crematoria 2
and 3. But he added that, if it was only clothingieth was to be subjected to the gas
treatment it was difficult to understand the nemdaf peephole to be fitted in the door).

7.96 Another thesis advanced by Irving is thatatieptation of crematorium 2 was
undertaken in order to convert the building to mmaad shelter rather than to a gas
chamber. He claimed that there was, at the timenviine reconstruction work was
undertaken, concern at Auschwitz about bombingsraiid claimed that this explains
why the entrance to building was moved and whysth@case was altered to enable
pedestrian access t@ichenkeller 1which was to serve as the shelter.

7.97 Irving contended that it was standard practddat time to fit gas tight doors on
all air raid shelters in case of Allied poison g#tsicks. Irving drew attention to the
reference by an eye-witness named Hans Stark tdaveof a chamber being
luftschutzemvhich, as van Pelt accepted, signified proof agjaair raid. (Stark did,
however, make that reference in the context ofcanant of 200 people being gassed).
It was, according to Irving, also standard practarehe doors to have peep-holes
(although he was uncertain why there should betalrggll fitted protecting the inside
of the peep-hole). Irving was scornful of the clammade by van Pelt that the doors to
the chamber were redesigned to open outwards becatise difficulty of pushing the
doors open if dead bodies were piled against thidenof the door. Irving claimed that
it was standard practice at the time that air saielters should have doors which opened
outwards. Van Pelt was, however, doubtful if thehd@ectural drawing relied on by
Irving to support his contention did indeed providedoors which opened outwards.

The purpose of the supplies of Zyklon-B

7.98 It is common ground that quantities of ZykBnvere delivered by truck from
Dessau to Auschwitz. Irving contended that theseatées were for the purpose of
fumigating the camp and the clothes of the inmaidarge quantity of the cyanide was
needed to combat the typhus outbreak in the surofri42. In reliance on figures
provided by Mulka, an adjutant at Auschwitz witlspensibility for the deliveries, as
well as upon the quantity supplied to the campran{@nberg, Irving argues that the
quantity of Zyklon-B delivered is consistent witthaving been used for the purpose of
fumigation and no other.

7.99 Irving pointed to a document recording periarseing given for such a delivery
which stated in terms that the purpose for whiehZgklon-B was required was to carry
out fumigation. He relied also on an invoice whiohde reference to an
Entwesungsabteilun(lisinfestation departmentierr Tesch of the company which
supplied Zyklon-B to the camp testified at hislttiaat the material was for
disinfestation. If cyanide had been used in thegal gas chambers on the scale
claimed by the Defendants to kill Jews, there \@asprding to Irving, a real danger that
the poison might have found its way into the watgwply for the camp.

The logistical impossibility of extermination oretbcale contended for by the
Defendants



7.100 Irving produced an enlarged photograph degiethat he claimed to be the
Auschwitz coke bunker. He argued that it is far samall to have been capable of
accommodating the huge amount of coke which woaletbeen needed for the
incineration of thousands of bodies. (Van Pelt fedrout that each crematorium had its
own coke storage bunker). Irving advanced the éurtblated argument that it would
have required 35kg of coke to incinerate a singldybHe based that argument on
evidence that at another camp at Gussen that teative weight of coke required. On
that premise he contended that it was logistidaliyossible for sufficient coke to have
been supplied and stored at Auschwitz to burn Isoaliehe rate envisaged in a letter of
28 June 1943 written by Bischoff, the Chief of @entral Construction Management at
Auschwitz. Irving disputed the authenticity of tlilicument for reasons which | set out
at paragraph 7.105. Alternatively he contendedithahy event it can be explained by
the urgent need for capacity to incinerate the émdf those who succumbed during the
typhus epidemic which raged through Auschwitz i shhmmer of 1942.

7.101 Irving asserted that the only way of transpgrcorpses from the morgue up to
the incinerators was by lift. He maintained that lift was incapable of supplying the
incinerators with bodies at rates which would hemabled the incinerators to burn the
number of Jews claimed by the Defendants to haga bassed at the camp. In other
words, the lift was a bottleneck which demonstratedDefendants' figures for the
numbers killed and incinerated to be flawed. Initoid, since the incinerators would
not have reduced the corpses to ash, Irving questibow the bones and other
unburned parts of so many bodies could have besprosied of.

Irving's investigation of the documentary evidence

7.102 The Leuchter report having acted as a catditymg testified that he spent some
months in the period following its publication ggiround the archives with an open
mind looking for evidence that Auschwitz was areextination camp. Although that
was the claim that he made in 1988, in his evidémcdescribed the difficulties
confronting him in regard to any such investigatidoschwitz itself was still behind
the Iron Curtain (although Irving agreed he madattempt to gain access to the site).
The Soviet archives (where most of the Auschwitzusieents and in particular the
construction documents had been consigned) remalosdd to Westerners until 1990.
So on his own account Irving's investigation wasficed to the German Federal
Archives (until he was finally banned from visitiGermany in late 1993), the national
archives in Washington and libraries such as thevidolibrary in California.

7.103 Hampered though he was in his attempt tcstiyate the issue, Irving relied
strongly on the extreme paucity of the documenéarglence for the existence of
genocidal gas chambers. He pointed out that tlsame reference to the Russians having
discovered gas chambers when they liberated the eadanuary 1945. Irving relied
further on the absence of any reference in thertgegent in cypher from Auschwitz to
Berlin (which were intercepted and decoded at Bleticand commented upon by
Professor Himsley) to the death of any inmate gaschamber at the camp. Deaths
from typhus and other causes, including shootingfathfully recorded but there is
never any reference to killing by gas. Since thmres were secret, argued Irving, there
would have been no need to omit deaths by gasSirans considered it to be



unsurprising that there should have been no referemthe deaths in the gas chambers
of registered inmates of the camp given the higbllef secrecy which surrounded the
policy of extermination by that method. As for teagho were not registered as
inmates, they would not have featured in the reporany event.

7.104 Irving relied on the camp registers whicheneacently been released by the
Russians. According to his argument, these regislemonstrate that the number of
those registered as having been admitted to Auszlswvholly irreconcilable with the
number of Jews said by the Defendants to havehsztis the gas chambers there. The
response of the Defendants to this argument ighlea¢ is clear evidence that the camp
registers did not include those who were killed iaaimately on arrival at Auschwitz. In
this connection the Defendants relied on the evidé¢a that effect of General Pohl, the
economic director of the Nazi concentration camagsyell as upon the evidence of
certain of the eye-witnesses (including for exanifgey Broad) to which | have already
made reference.

7.105 Those documents apart, Irving drew attertbthe fact of the thousands of
documents studied by historians over the yearsilyiany have surfaced which lend
real support for the case for the existence ofjiechambers being used for
extermination purposes. Irving in his evidencehatZundel trial dismissed as
tendentious the translation @érgasungskellein Bischoff's letter of 29 January 1943
word as 'gas chamber'. It signified no more thamoan where gassing apparatus would
be installed without the connotation that the gaslal be used to kill human beings.
The wordVergasungskellewould not be used by a Germarréder to a gas chamber:
he would us&asungskellerSimilarly theVergasungsapparatmentioned in Wetzel's
letter of 25 October 1941 were required for fumigatnd not genocidal purposes.
Irving produced an invoice to the Auschwitz Constien office which refers to an
Entwesungsanlagglisinfection chamber) in support of his contentibat such a
facility existed at the camp.

7.106 Irving dismissed several of the allegedlyimmating documents as unauthentic
if not downright forgeries. One particular target &n attack of this kind was mounted
upon Bischoff's estimate of the capacity of thenarators in his letter of 28 June 1943
(to which | have already made reference). Irvidgede amongst other things, on the
absence of a reference to Auschwitz in the headliige letter; on the allegedly
unusual, if not unique, way in which the refererscgyped at the head of the letter; on
the way the date is typed; on the initials of therstary who typed the letter being the
wrong initials for Bischoff's secretary; on the ¢oarate designation of the rank of the
addressee of the letter, General Kammler, whichteththe distinctive symbol used by
the Nazis for members of the SS. Irving also paimget that, at the date when the letter
was written, one of the incinerators referred tthia letter had been taken out of
commission and another was under repair, so thaiutd have been inappropriate and
unlikely that Bischoff would have included themhis assessment of the overall
incineration capacity of the camp.

7.107 Another argument advanced by Irving for dougpthe genocidal use of gas
chambers at Auschwitz was based upon an instruciionlated on 26 October 1943 by
Pohl, chief of all concentration camps, to eachgaommandant instructing him to



implement measures to reduce the number of deatbagst the inmates by the
provision of better food and clothing and the likging also produced a letter to
doctors at the camps requiring them to make extoate to ensure the effectiveness of
the labour force by improving their health and rabty. Irving also produced a table
signed by Pohl which records a reduction in thelle¥ mortality in camps generally
from 10% in December 1942 to about 8% in Janua#8 X% a result of hygiene
measures which had been taken. In the same veényIrglied on the note of a
conference in June 1942 presided over by DanneEkdrmann's subordinate, which
made reference to orders issued by Himmler to asa¢he workforce at Auschwitz.
Irving relied on the note as evidence that Auschwids essentially a work camp. But
Longerich pointed out that Himmler had made pravrighat 10% of those deported did
not need to be fit for work. Longerich inferred thi@ey were to be killed on arrival.
Irving contended that the 10% provision was foresiand children. Such documents
are, Irving argued, wholly inconsistent with theziéahaving been engaged at the same
time upon a programme of exterminating Jews inahpasnbers at Auschwitz.

7.108 In the light of such research as he has ablento undertake since 1989, Irving
deploys other arguments and contentions (manyewh thdvanced in the course of his
cross-examination of van Pelt) which he claims lmesil_euchter's conclusions and

which afford further reasons for doubting the estisie of killing by gas at Auschwitz.

Irving's response to the eye-witness evidence

7.109 As to the Defendants' reliance on the evidefieye-witnesses, Irving asserted
that, since as many as 6,000 have survived the ,ddm@proportion of withesses
confirming the existence of gas chambers is renfdylsamall. The vast majority have
not claimed that there were gas chambers at the.cam

7.110 In any case Irving contended that generi¢chflyeye-witnesses, whilst they are
not to be discounted altogether, are not reliableedible. Some can be shown to be
inaccurate in their claims (eg Dr Bimko) or incatent (eg Hoss). Others gave
evidence through fear or in order to curry favoithwheir captors (eg Aumeier). The
evidence of many of them was the result of "cragifation” with the recollection of
other supposed eye-witnesses or was influenceldiyhaving been shown the
blueprints for the alleged gas chambers (eg Taulbhe evidence of a number of such
witnesses (eg Kramer) can be explained by thetliattthey were describing chambers
which were used for fumigation purposes rather #iling. Irving gives as a reason for
doubting the reliability of Olere's sketches thatrhade the absurd claim to the historian
Pressac that the SS made sausages in the cremAtwther reasons for doubting
Olere's reliability, according to Irving, is thdarine as well as smoke can be seen in one
sketch emerging from the top of the main chimnegn YPelt agreed that no flame would
have been visible since the chimney was 90 feletitaihg suggested that Olere's
drawings may have been based on post-war repdds)agthe gratuitous comment that
he appears to have taken a prurient interest inchalomen.

7.111 Irving also relied on the figures for the mars of deaths of inmates through
illness or from overwork in support of an argumtat the purpose, or at least the
principal purpose, which the crematoria at Auschwérved was to incinerate the



corpses of those who had died in this way. Songgiargument proceeded, the
eyewitness evidence of tl®nderkommandand others of the operation of the
crematoria and the stripping of gold from the msuththe corpses can be explained on
the basis that these were the corpses of thoséhadhdied from disease or overwork
rather than those who had been murdered in thelgambers.

7.112 For all these reasons, some positive and segpive but all pointing in the
same direction, Irving concluded that his initieaction to the Leuchter report was
correct: the evidence does not bear out the claahgas chambers were operated to
liquidate hundreds of thousands of Jews. The eceleglied on by the Defendants is
riddled with inconsistencies and remains unperseasie accepted that the cellar at
Leichenkeller as used as a gassing cellar but only to fumigattgetts or cadavers”.
As to the use of gas to kill humans, the most he pvapared to concede was that there
were gassings "on some scale" at Auschwitz.

The Defendants' arguments in rebuttal
The Defendants' critique of the Leuchter Report

7.113 The Defendants are highly critical of Irvileg having attached any credence to
the Leuchter report. Van Pelt included in his répadetailed critique of Leuchter, his
methodology and his conclusions. His criticismscettiose contained in a reasoned
rebuttal sent to Irving late in 1989 by a Mr Cdiieer (which at that time Irving
acknowledged had some force).

7.114 According to both van Pelt and Beer, the &mental flaw in the report was
Leuchter's assumption that the concentration oficgain the killing chambers would
have needed to be greater than the concentratite idelousing chamber, that is, in the
region of 3,200 ppm or higher. According to thermatthssumption is simply wrong.
Moreover it demolished or at least undermined alvemof the reasons advanced by
Leuchter for denying the existence of the killingambers. Basing himself on the high
concentration of cyanide which he assumed woule lieen needed to gas humans,
Leuchter had argued that the ventilation systeth@ichambers would have been
wholly inadequate. But, say the Defendants, ifdtwecentration required was much
lower, it would follow that the ventilation requiments would be correspondingly
reduced. Irving accepted that this was a logicatctsion. Similarly Leuchter's
argument that the high concentration of cyanideired to kill humans would have
created a high risk of toxic contamination of tkeavers is invalidated if the
concentration required was a fraction of that assliby Leuchter. Irving again agreed
that this is a logical conclusion. He also agrées the need for elaborate safety
precautions, also relied on by Leuchter, woulddmiaally reduced.

7.115 The Defendants relied on the content of tervrew of Dr Roth, the scientist at
the Massachusetts laboratory which carried outabis on Leuchter's samples.
According to Dr Roth, cyanide produces a surfaeetien which will penetrate no
further than one tenth of the breadth of human Adie samples with which he was
provided by Leuchter ranged in size between a huimamb and a fist, so they had to



be broken down with a hammer before analysis. Resierts that the resulting dilution
of any cyanide traces effectively invalidates #n&t results.

7.116 Apart from what the Defendants regard aguhdamentally flawed assumption
by Leuchter about the concentration of cyanide ireguor killing purposes, they
identified numerous errors of fact in his repore Wrongly stated that there was no
provision for gas-fitted (that is, sealed) doord anndows in the gas chambers. Tthe
walls of theLeichenkellemwere, contrary to what Leuchter claimed, sealgti wi

coating of plaster. Leuchter wrongly assumed therttet was a mains sewer. He wrongly
stated that there was no exhaust or ventilatiotesysind that the facilities were damp
and unheated. He asserted unjustifiably that thvexdd have been a risk of death to
those inserting Zyklon-B pellets into the roof \&ritving accepted the validity of most
of these criticisms of the Leuchter report.

7.117 Basing himself on the arguments which | rahearsed in abbreviated form, van
Pelt, not mincing his words, dismissed the Leuctgport as "scientific garbage".

The Defendants' case as to the absence of sigisroheys in the roof of Leichenkeller
1

7.118 The Defendants accept that the physical eegleemaining at the site of
Auschwitz provides little evidence to support ther that gas chambers were operated
there for genocidal purposes. The explanation,rdaog to the Defendants, is that, after
the revelations in the Allied media concerning glas chambers at the camp at
Majdanek in late 1944, Himmler ordered the dismagtbf the extermination
installations in the crematoria at Auschwitz. Iteld944 the Nazis duly dynamited the
crematoria and destroyed the camp archives (drespihtended: as has been observed
above, documents from the Central Constructionc®fficcidentally survived).

7.119 Van Pelt addressed in his evidence the angutiat chimneys for inserting
Zyklon-B pellets intd_eichenkeller lcannot have existed because there is no trace of
any holes in the roof of the chamber. He agreetithigablueprints for the design of the
gas chamber in crematoria 2 did not provide foraingtimneys or ducts. They are not
included in the drawings because, according toRal) the drawings were prepared
before the decision was taken to usechenkeller Jas a gas chamber.

7.120 As to Irving's claim that the pancaked rdadvgs no sign of the chimneys, the
Defendants point out that this is a new argumenthvhiving appears first to have
lighted on in November 1998. Its relevance to tligccsms of Irving as an historian is
therefore open to doubt. In response to Irvingigtivan Pelt maintained, firstly, that
the roof is in such a mess and most of it is sodassible that it is impossible to verify
whether or not the holes existed. In any casedieneld that it is likely that, when the
gas chambers were dismantled in 1944, the chimwey&d have been removed and the
holes cemented over so as to remove incriminatimdgeace. (Irving regards this as
highly implausible since the Russians were by th@sed on the eastern side of the
Vistula). Moreover, van Pelt repeated that theiisteyowerful evidence for the
existence of chimneys, namely the photographicestedwitness evidence (including
Olere's drawings which | have summarised above).



The redesign of crematorium 2

7.121 The Defendants dismiss as nonsensical thme ttat the reason for the redesign
of crematorium was to facilitate the fumigation'objects and corpses”.
Contemporaneous documents identified by the Defegsddnow that the new design
incorporated a undressing roomugkleiderkelley. Irving was unable to explain in
cross-examination what need there would have bareanfundressing room if the
facility was to be used only for the fumigatingd®fad bodies and inanimate objects.
Irving's theory is in any case untenable, arguedRelt, because the redesign was
clearly intended to enable live people to walk dstairs (see paragraph 7.61 above).
Moreover, there would have been no need for a rpetaécted, reinforced spy-hole if
only corpses and metal objects were to be gassedogagraph 7.68 above).

7.122 Van Pelt rejected Irving's argument thatrdw®nstruction work at crematorium 2
was carried out in order to convert it to use aaianaid shelter. In the first place he
pointed out that Crematorium 2 is some 1.5 mileayafrom the SS barracks, that is,
too far away for members of the SS to reach iretrent of a raid. The shelter would in
any event have been too small to accommodate rhared fraction of the SS personnel
and obviously wholly inadequate for the camp inmdéven if the Nazis had wanted to
protect them). Van Pelt did not accept that, if¢hamber was to become a shelter, it
would have needed to have a gas-tight door witbegphole protected on thesideby

a metal grill. He also disputed that, at the tirheanstruction, there was any reason to
fear air raids. However, Irving was able to prodaaocument dated 6 August 1942
setting out detailed guidelines as to the precastamainst air raids to be taken in the
military area of the General Government.

The quantity of Zyklon-B required

7.123 In relation to Irving's argument that themjitg of Zyklon-B delivered to the

camp could be explained as being needed for fumigaurposes, Van Pelt produced a
supplementary report in which he noted that thewarhof Zyklon-B delivered to
Auschwitz vastly exceeded the quantity deliveredtteer camps. He made a detailed
calculation, based on delivery documents and dedt@ssumptions about the frequency
of fumigations, that of the total amount of ZyklBndelivered to Auschwitz in 1943
(1,200 kilos) not more than 9,000 kilos would haeen required for fumigation. That
would leave unaccounted for 3,000 kilos, which Pa&ift contended would have been
more than enough to kill the 250,000 Jews estim@atdcive been gassed to death that
year.

The Defendants' response to Irving's logisticaluangnt

7.124 Van Pelt dismissed the suggestion made nyglthat if cyanide had been used to
gas Jews in the chambers, there would have bdask afithe entire water supply at the
camp becoming contaminated. The gas was evacuatedtie chambers by means of
the ventilation system through a chimney and naiugh the floor into a drain.

7.125 Likewise van Pelt rejected the argumenttth@mguantity of coke delivered to
Auschwitz was insufficient to fuel the incineratiohthe corpses in the numbers which



the Defendants claim were killed at the camp. Hilehged the premise of Irving's
argument which was that as much as 35kg of cokddntave been required for each
body incinerated: basing himself on a contemporasealculation and assuming
bodies were burned together at the rate contenapiatie Bischoff's letter of 28 June
1943, he maintained that the quantity of coke meglper corpse would have been no
more than 3.5kg)

7.126 Van Pelt calculated that the capacity ofitlsenerators vastly exceeded what
would have been required, even on a worst casegoeto deal with deaths from
typhus. He did not accept that the carrying capadithe lift would have significantly
limited that rate at which corpses could have beeimerated. As to the disposal of
those parts of the bodies which were not reducediian the ovens, van Pelt explained
that the evidence is that the remains were puleéiis the 8nderkommandosnd then
buried in pits or dumped in the river Vistula.

The Defendants' response to Irving's argumentlgtian to the documentary evidence

7.127 The Defendants accept that there are few meferences to gas chambers at
Auschwitz in contemporaneous documents but suglyasthe absence is readily
understandable. | have already alluded to the ecilef Ertl, the architect employed at
the Auschwitz Central Construction Office, thatiees told by Bischoff that no
reference should be made to gassing and that suwis &is "special action” or special
measure" should be used instead. The Defendantisnzbthat it was standard
procedure to disguise the existence of genocidatgambers either by the use of such
innocuous terms or referring to their having a dsiong function.

7.128 In answer to Irving's claim that documentistexhich are irreconcilable with a
programme of mass extermination at Auschwitz (f@meple urging that measures be
taken to reduce the mortality rate), Longerich desglethat these documents have no
bearing whatsoever on the treatment of those whe gassed on arrival at Auschwitz
without becoming registered as inmates of the cafips documents simply reflect a
degree of caution in carrying out the policy ofegrtination by slave labour which had
been proceeding in parallel with the gassing. Theid\were becoming concerned at the
rate at which the supply of labour was being redunedeath from typhus. Longerich
further pointed out that the figures containedh@ documents relied on by Irving were
apt to mislead because they relate to both Jewsa@amdews: if the figures were
confined to Jews, the picture would be very diffiere

7.129 But the Defendants contend that there attgeirontemporaneous documents
incriminating references. | have already made egifeg to some of them. Invited to
comment on the catalogue of reasons given by Irflangenying the authenticity of
Bischoff's letter of 28 June 1943 (see paragrap@6rabove), van Pelt testified that the
letter is in the Moscow archive. It first surfadadhe 1950s, that is, before any issue
had been raised about the incineration capacitjyebvens, so that at the time there
was no reason to have forged it. Van Pelt prodacedher version of the document
which came from the Domburg archive. He suggestatirto forger would have
inserted the forged document into two differentares. Moreover, van Pelt would not
accept that what Irving perceived to be odditiesusibhe document suggesting it is a



forgery were in truth anything of the kind. He aabéed a clip of Auschwitz documents
which display most of the odd features upon whreing founded his argument that the
letter is not genuine. He was unable, howeverrodyce another example of an error in
the designation of the rank of an SS officer. Idiadn he agreed he had not come
across another document which had the abbrevidiehfor the name of the secretary
who typed it. Van Pelt concludes that there wastanodard format for documents at the
camp. His overall conlusion was that he had no tlabbut its authenticity.

7.130 In answer to Irving's reliance on the absaficeferences to deaths by gassing in
either the decrypts or the camp "death books"Piiendants contend (as already
noted) that both relate to registered inmateseat&mp and not to those who were
gassed on arrival. There was moreover a naturaerarto observe the greatest secrecy
about the gassing operations.

VIII. JUSTIFICATION: THE CLAIM THAT IRVING IS A "HO LOCAUST
DENIER"

What is meant by the term "Holocaust denier”

8.1 The threshold question is whether Irving hasetethe Holocaust and, if so, in what
terms and how comprehensively? Irving has at ne 8ought to controvert the
following facts:

a. that the Nazis established concentration (as opjtasextermination)
camps throughout their territories;

b. that from about June 1941 when the Nazis invaded&tviet Union
many thousands of Jews and others in the Eastsheteand killed by
Nazi soldiers;

c. that from the end of 1941 onwards thousands of Jeve killed by
gassing in the Reinhard death camps.

Irving did, however, challenge the proposition tthere was a systematic programme,
ordained at a high level, to exterminate Europeavryl. He denied that there was mass
killing of hundreds of thousands of Jews in gaswbers at Auschwitz.

8.2 That being in broad terms Irving's stances itecessary, in order to decide whether
he is justifiably described by Lipstadt as a "H@lost denier"” to define precisely what is
by that term. There has been some debate betwegratties as to its meaning. In
ordinary usage the word "holocaust" connotes coraplestruction, especially of a
large number of persons and usually by fire. Ingfegmed that the term can be applied
to the events of World War Il as a whole. But | dat understand him to dispute that it
is generally understood to have a narrower sigmiite and that it is perceived to be
specifically linked to the fate of Jews during T@rd Reich (and not just during the
war years).

8.3 Evans argued that the term is generally unoledsio denote "the attempt by Nazi
Germany, led by Hitler, to exterminate the Jewispidation in Europe, which attempt
succeeded to the extent of murdering between Hanilion Jews in a variety of ways,



including mass gassings in camps built for the psef. It follows that a "Holocaust
denier" is someone who, for one reason or anothfar@ combination of reasons,
repudiates the notion that the above definitiothefHolocaust is apt to describe what
was sought to be done to the European Jews bydhes Nuring World War 2. Evans
testified that a characteristic of Holocaust dergdhat it involves a politically
motivated falsification of history.

8.4 In the opinion of Evans, the views expresse#iblpcaust deniers include the
following:

i. that Jews were not killed in gas chambers or at leat on any
significant scale;

ii.  that the Nazis had no policy and made no systeratgmpt to
exterminate European Jewry and that such deatthisl @&cur were the
consequence of individual excesses unauthorissenadr level;

iii.  that the number of Jews murdered did not run intboms and that the
true death toll was far lower;

iv. that the Holocaust is largely or entirely a mythented during the war
by Allied propagandists and sustained after thelwalews in order to
obtain financial support for the newly-created ettt Israel.

8.5 According to Evans, whilst the expression okthviews is typical, Holocaust
deniers do not necessarily subscribe to all of thaeohthe views of some deniers may
be more extreme than others. Irving made the pbattit would be absurd to label a
person a Holocaust denier merely because he ayusstions the number of Jews killed
under the Nazi regime.

The question whether the statements made by Inguglify him as a "Holocaust
denier" in the above sense

The case for the Defendants

8.6 Evans considered that Irving's view of the Kalgst underwent a sea-change at or
about the time he read and was converted by thehteureport on Auschitz. Evans
noted (and Irving accepted) that in the 1991 ediabHitler's Warmost of the
references to the extermination of the Jews, whadhfound a place in the 1977
edition, had been excised. In the 1991 editiorithadation programme is referred to
as "a notion".

8.7 The Defendants' case is that Irving is oneshall group of writers who can
properly be described as Holocaust deniers. Thepgrecludes Paul Rassinier; Arthur
Butz; Thies Christophersen; Wilhelm Staglich; ErAghdel and Robert Faurisson. (I
shall have to return to a number of these indivsluwden | deal in Section X below
with the allegation that associates with right-wedremists).

8.8 The way in which the Defendants seek to makel gdpstadt's allegation that Irving
is a Holocaust denier (and a dangerous one atdhdtjhat he fits well into thgalere
to which | have referred in paragraph 8.7 abovbyisiting what Irving has said and



written on the subject, principally from 1988 ondsrThe Defendants contend that
Irving stands condemned at a denier out of his meath. It is their case that on
numerous occasions Irving has made statements vidilchithin each of Evans's
categories which are listed at paragraph 8.4 above.

8.9 Amongst the assertions made by Irving whichknhémn out as a Holocaust denier,
Evans noted in particular the following: his clainat the number who "died" in
Auschwitz, "most of them from epidemics”, was 1@®@,0his claim made expressly or
by implication that the Jews had brought the Halstaipon themselves; his assertion
that that the conduct of the Nazis in exterminafiag/s could be excused by the fact
that they or their families had suffered in theiédlbombing raids; the manner in which
he dismissed the totality of the evidence of ey@@gses from Auschwitz as unreliable
because it is the product of mass hysteria; hisn¢laften repeated as will be seen, that
the gas chambers at Auschwitz are a lie inventerliish intelligence; his
denunciation the diary of Ann Frank as a forgera®a novel lik&sone With the Wind
his claim that the myth of the Holocaust is thedurat of a well-financed campaign by
Jewry to legitimise the substantial payments madé&érmany to the state of Israel
since the war. This claim has been made by Irvimgaveral occasions including the
launch of the English edition of the Leuchter répdhe Defendants contend that Irving
qualifies as a Holocaust denier and that his déisl in the face of the totality of the
evidence.

Irving's denial that he is a Holocaust denier

8.10 In paragraph 6(i) of his Reply Irving answetiegl claim that he is a Holocaust
denier in the following terms:

"It is denied that the (Claimant) has denied théoElaust; it is denied that the
(Claimant) has denied that gas chambers were ysttiNazis as the principal means
of carrying out that extermination; they may hagedithem on occasion on an
experimental basis, which fact he does not deny".

Irving made clear that he is unaware of any autbemthival evidence that Jews were
systematically exterminated in any of the campastified by the Defendants in the
particulars of justification. As has already apgeairving has substantially modified
his position since appeared pleaded his statenfieaise.

8.11 Irving expressed his resentment of the passageans's report which described
his alleged links with the Holocaust deniers margobat paragraph 8.7 above. He
dismissed that as guilt by association. Irvingifiest that there was no truth in Evans's
assertion that his views about the Holocaust ddrova Rassinier, described by Evans
as one of the earliest and most important Holocaesiers. Although he agreed he had
contributed an Afterword to one of Rassinier's adkving maintained that he had not
read that book or any other by Rassinier.

8.12 Irving asserted that, at least until he cany@epare for this case, he was not a
Holocaust historian. He claimed that the topic bdren. He submitted that his
comments about the Holocaust should be judgedeitight of his lack of expertise. He



did, however, agree that, when appearing as anrtexfieess in the Canadian
prosecution of Zundel, he had answered questiomgtdbe Holocaust. He also
accepted Moreover he had to agree that he hacmotaidience in Toronto in 1988 that
he had been going round as many as forty archatasing to Auschwitz. He accepted
he had said that he was writing a book about Augzhw

8.13 Irving complained that anyone who analyseguestions the evidence relating to
the so-called Holocaust is automatically decried &olocaust denier. That, he
claimed, is all that he has ever done. He tenderedidence, as being a useful guide to
what Holocaust denial should mean, a somewhat postipaper by Barabara
Kulaszka, who was one of the lawyers who represedtmdel at his trial in Canada in
1988.

8.14 Irving made the complaint that the passadesiren by the Defendants in support
of their contention that he is a Holocaust denrmaitdhe context, which often puts an
entirely different complexion on what he said. iyiargued that he cannot be termed a
Holocaust denier since he has always acceptea theaty large number of Jews were
shot and killed by th&insatzgruppenMerely to question the accuracy of their reports
as to the numbers shot does not make him a Holbdauasger. Irving pointed out that on
one occasion in July 1995 he put the number ofhdeait Jews in the Holocaust as high
as 4 million (although he claimed that most of thdeaths were due to epidemics). He
argued that he cannot therefore be described adogalist denier. Irving cited his
biography of Goering as further evidence that hetsa Holocaust denier. The index
contains several references to the exterminatiagheofiews which, argued Irving,
indicates that the topic is comprehensively de&h.w

The oral and written statements made by Irving whiare relied on by the
Defendants for their contention that he is a Hologst denier and the evidence relied
on by the Defendants for their assertion that Ingfs denials are false.

8.15 In order to evaluate the arguments which eleummarised above in relation to
the issue whether Irving is correctly describea &kolocaust denier, it is necessary that
| set out those extracts which the Defendants kalexted. But it is necessary also to
consider whether and, if so, to what extent whah¢r has said and written is consistent
with or borne out by the available historical evide. For, as the Defendants accept,
there can be no valid criticism of Irving for dengithat a particular event occurred
unless it is shown that a competent and conscigntistorian would appreciate that
such a denial is to a greater or lesser extentaynto the available historical evidence.

8.16 The categories of publications and statemehish, according to the Defendants,
establish Irving as a Holocaust denier are tholsgéimg to:

() the existence of gas chambers at Auschwitdsavehere;
i. the existence of a systematic programme or poliextermination of

Jews;
ii. the number of Jews killed and



iii.  the assertion that the gas chambers were a progadjarinvented by the
British

The existence of gas chambers at Auschwitz or elssw

Claims made by Irving

8. 17 The extracts relied on by the Defendantaar®ellows:

(i) Christchurch, New Zealand — 26 March 1986

Irving's stated position as at 1986 before he tead.euchter report.

'‘Q: What is the proof about the gas chamber andrmany Jews had been killed?
Irving: | don't want to get into that argumens.ittally an unnecessary question. [P
refers to Dachau and the dismantled gas chamberhich were just an invention of the
American army. That is the only gas chamber tha exeer upon German soil. The gas
chambers which we all know about supposed to hargteel on Polish soil, | haven't
investigated them, | don't intend to investigatnth | am too valuable for that' (p40).

i.  Irving in evidence at the Zindel trial Toronto, pril 1988

‘Irving: | have carried out no investigation in-dkejn equivalent depth of
the Holocaust.

Q:But your mind changed?
Irving: My mind has now changed.
Q: You no longer believe it?

Irving: | have now begun to challenge that. | urstimd it is now a
subject open to debate.

Q: But your belief changed even though you dido'tdy research, is
that what you are saying?

Irving: My belief has now changed because | undecsthat the whole
of the Holocaust mythology is, after all, open twdt and certainly in

the course of what | have read in the last few dayfact, in this trial, |
am now becoming more and more hardened in this.view

Q: As aresult of what you've read in the last tays? [That is,
Leuchter]

Irving: Indeed.’



Irving's speech in Toronto, - 13 August 1988

[on the Vrba/Wetzlar report] ... The report thatswssued, is a report that
may be familiar to some of you, allegedly writtgntivo Slovak Jews
who'd been in Auschwitz, for two years, they'd ggece— how is not
related, they'd fled across the lines and beeregicip by the Slovak
resistance movement and the Slovak resistance nmemtdmad then
obtained from them this very detailed report rugrtim 25 or 30 pages of
life at Auschwitz' (p 13).

"... Soitis very interesting to try and find autere the report came
from. It's a report by two Slovak Jews and yethia tecords of the War
Refugee Board there are only two versions of ite @nEnglish,
translated from a version in German. There's nedkoeport there at
all, in the Czechoslovakian language..... (page.1#nd the interesting
thing that occurred to me was that when this repamte out published
by the War Refugee Board in 1944, in November, fanths after it
came out of Europe, two newspapers immediatelyiaiged its
authenticity and refused to publish it. The New kfdimes and the
Washington Post. Not just any two newspapers,himitwo most
prestigious newspapers in the United States. liyitiafused to publish
this report or to comment on it because it loolsaghoney to
them...(page 15)...A diabolical piece of propagaisdaed by the Nazi
Propaganda Ministry itself.... And the other hysis that | advance is
even more insidious - that we British did it. Wencocted that report
ourselves. Through one of our exiled Governmentsimdon, the Benes
regime or the Slovaks. And this is, again, not gustild hypothesis that |
toss at you after jut doing one month's work inahghives, this is in fact
the result of work done by Paul Norris one of Zltlsdaen' (p 15).

[on Marie Claude Vaillant Courturier] '... And heledge Biddle writes
in brackets in his diary "all this | doubt". Whydai't he say it at the time
for heaven sake? But he just sat there with his factionless, because
he's an American Judge, but in his private diarwhtes "All this |
doubt". And so it goes on. The women being gagbed;hildren being
torn apart, their legs being torn of by SS officansl a touching account
of one baby, one child saying "Mummy how can | wadkv this man
has torn my leg off"? [Laughter/comments] | meaw ltan you accept
this kind of thing' (p 18).

Letters

Letter from Irving to Zitelmann 21 May 198% is clear to me that no
serious historian can now believe that Auschwiteblinka, Majdanek
wereTodesfabrikenAll the expert and scientific (forensic) evidensédo
the contrary'.



Letter from Irving to Hugh Dykes MP 30 June 1989if you persist in
believing in gas chambers, you are on a loser'.

Leuchter Press Conference — 23 June 1989

‘There was no equipment there for killing peoplerasse' (and
hydrogen cyanide is wonderful for killing lice, budt so good for killing
people, unless in colossal concentrations; thecgambers' were
'routine designed crematoria’) (p 15).

'I'm quite happy to nail my colours to the masind say that to the best
of my knowledge, there is not one shower blockny af the
concentration or slave labour camps that turngmbtaive been some
kind of gas chamber ... My testimony is that theefsic evidence
suggests that they [Jews] can't have been killgghénchambers at
Auschwitz..." (p 34).

' The eye witness testimonies of the survivors a$éhwitz first of all
have been dismissed by eminent Jewish historiawsasdoeing largely
worthless.' (p 8)

(Irving was asked whether he accepted that there death camps at
Treblinka, Belzec, Sobibor and Chelmno.) 'Sadlyreveot in a position
to carry out forensic tests on those sites' (p 13).

Irving: 'Read the expertise which is in the LeucliReport in your hands.
The expertise on how difficult it is to kill some®by cyanide. More
difficult than you and the Holocaust historiansi(p 14).

'I'm prepared to accept that local Nazis tried tbezanethods of
liquidating Jews, I'm quite prepared to accept, thatl that they may
have experimented using gas trucks because I'vieaseeor two
documents in the archives implying that there wedlaver from the use
of those methods of killing...the same people wisaied the euthanasia
programme, and they may have tried to [unin] dirigl Jews, but it's a
very inefficient way of killing people. The Germathemselves had
discovered this and there are much easier waysliobkpeople' (pp 32-
33).

(In answer to a question about Sobibor and Trehlink

'l think prima facie if they turned out to have hdaked at Auschwitz
then it's equally likely that they'd turn out tofla&e at the other placed
behind the Iron Curtain too' (p 35).

(Questioner points out there were no factories ddbiobibor and
Treblinka, they were entirely death camps.)



Vi.

Vii.

Irving: 'No, have you never heard of internment pai

Q: 'Yes, but 300,000 people don't get interneddiaaf natural causes
in Treblinka as happened in summer 1943, | meamat really
plausible.’

Irving: 'Well, I'd like to see your evidence for. it

Dresden - 13 February 1990 (no tape or transdruitsee Irving' s
speech at I0IHR Conference as reported in JHR)

"..the holocaust of Germans in Dresden really hapgeThat of the Jews
in the gas chambers of Auschwitz is an inventiaamlashamed to be an
Englishman.’

Moers — §' March 1990

'it is being shouted to the heavens that thesgs$him Auschwitz and
probably in Majdanek, Treblinka too, and the otixetlermination camps,
so-called, in the East, are all only mock-ups' (p9)

'....there is one statement, one protocol aboutrawited maintained that
there was a one-man gas chamber. Incidentallysesée that, this man
was, he had a very good imagination, he said, tiseaene-man gas
chamber. So that is, just big enough to gas orgdesinctim. And it was
transported around the countryside by two peaskkeésa sedan chair.
And of course, there are problems with it: howjati please, do you get
the victim to go into this one-man gas chamber2gxlearly: if I'm a
victim wandering, around the Polish countryside] #ren suddenly |
turn around and there's a one- man gas chamberdetg, I'm going to
get suspicious. Well, it was disguised as a telaphmox. That's what it
says, in the witness statement. So it's a one-raarcigamber, disguised
as a telephone box — well, I'm still suspiciousteHeam, | turn around,
and suddenly there's a telephone box where these'tnane before. How
are you going to get me to climb into it? Therpngbably a telephone in
it, which rings, and the mamgomprehensiblevaves and says "It's for
you". It's laughable, isn't it? It's well, you cduescribe it as a "free trip
to the other side”. But it's in the archives. We al laugh about it, in
this little intimate circle, but the other witnestsitements are equally
ridiculous. So, the witness statements are a cagbd psychiatrists' (p
16).

Latvian Hall, Toronto — 8 November 1990
"..more people died on the back seat of SenatoraEtiennedy's motor

car at Chappaquiddick than died in the gas chamb&uschwitz
[applause]’ (16).



viii.

Calgary, Alberta — 29 September 1991

"..until 1988, | believed that there had been sbingtlike a Holocaust. |
believed that millions of people had been killeddotories of death. |
believed in the gas chamber. | believed in allgamphernalia of the
modern Holocaust. But 1988, when | came to Canadagave evidence
in the trial of Ernst Zindel, as an historian, ltrpeople who knew
differently and could prove to me that that stogswust a legend. |
changed my mind and I've now revised the Hitlerkosm that all
reference to Auschwitz and the gas chamber anththeries of death
have now been totally removed and eradicated' (p4).

'So they want to know who else have we invitedse¢heurnalists. And |
said, "Well, I'll tell you another class of peomle are inviting, we're
inviting all the chemistry teachers at every pulktibool in Britain."
"Chemistry teachers?" they say. And | say, "Yesrdls no point inviting
the history teachers or the politics teachers bex#wey're blinkered and
closed minded. They all know about the Holocaustbse they've read
about it and they seen War and Remembrance witlefRbbtchum on
television. They know it happened.” But the chemgittachers are
coming to hear Fred Leuchter speak and they'ltlsedaboratory tests
because we'll hand them out to them and the chgniésichers will go
back to their Masters’ Common Rooms and they elilithe history
teachers, and they'll be believed. So you can ingatiat this is causing,
this has really set the cat among the pigeonsitaiBr And all the old
stories are coming about, out again, about thengtreesses and all the
vilification is starting again. And how do you eapl the hundreds of
thousands of eye-witnesses in Auschwitz? And | $akgll, the
existence of hundred of thousands of eye-witneseas Auschwitz is in
itself proof that there was no dedicated progrartoriell them all." And
anyway, as for eye-witnesses I'm inclined to gm@lwith the Russian
proverb, recently quoted by Julian Barnes, the lisivie a novel that he
published called Talking it Over'. And he quotes Russian proverb
which is, "He lies like an eye-witness, he lie®l&n eye-witness' (ppl3-
14).

‘And I'm in deep trouble for saying this around Wald, that the eye-
witnesses in Auschwitz who claim, like Eli Wieselitave seen the
gassings going on and the subsequent crematiaightry are liars...
[page 14/15] He's a liar. And so are the other eye-witnesses in
Auschwitz who claim they saw gassings going on beedhere were no
gas chambers in Auschwitz, as the forensic test&.sAnd I've got into
a lot of trouble saying this. There's an arrestrargrout against me in
Austria for using those very words. | said, in Aigtwhich is the
criminal offence, when | was asked about the eyteasses, | said
"Well, I've been waiting for somebody to ask melibe eye-
witnesses, and to my mind the eye-witnesses tgdhsings in
Auschwitz are an interesting case for the psyastatf' I'm not implying



Xi.

that they've got a mental problem, I'm implyingttita an interesting
psychological phenomenon that people over a p&figears begin
kidding themselves that they have seen somethingd.the more they
come to have taken part in a traumatic experienemselves, the more
they are persuaded that they were right centreestdtey are the bride at
every funeral and the corpse at every weddingnkteomebody once
said' (ppl4-15).

'‘And there are so many survivors of Auschwitz nowact, that | get
very tasteless about all of this. | don't see aagon to be tasteful about
Auschwitz. It's baloney, it's a legend. Once we iadme fact that it was a
brutal slave labour camp and large numbers of gedidl die, as large
numbers of innocent people died elsewhere in the Wy believe the
rest of the baloney? | say quite tastelessly, ¢, that more women died
on the back seat of Edward Kennedy's car at Chajbdigk than ever
died in a gas chamber in Auschwitz.[Laughter] Qdy think that's
tasteless, how about this? There are so many Autxwyvivors going
around, in fact the number increases as the yeapasf, which is
biologically very odd to say the least. Becausegaimg to form an
Association of Auschwitz survivors, survivors oétHolocaust and other
liars, or the A-S-S-H-O-L-S. [Laughter] GorbacheV..

Bayerische Hof, Milton, Ontario — 5 October 1991

"...you've got to be tasteless because these paepbdeve all our
contempt' (p 17).

Clarendon Club, London — 15 November 1991

"The biggest lie of the lot, the 'blood libel o tGerman people' as | call
it, is the lie that the Germans had factories @tlevith gas chambers in
which they liquidated millions of their opponen{p2)

Chelsea Town Hall - 15 November 1991

"...Leuchter Report...shows quite clearly that agicg to chemical
analysis, which is an exact science...And if trezsaples yielded no
significant trace of cyanide whatsoever, then the®to be a scientific
reason for it. .. So Fred Leuchter is poison ferwhole of the Holocaust
legend’ (p4).

...after Fred Leuchter did his truly epoch-makimgestigation of the gas
chambers at Auschwitz, the forensic laboratorystedtich yielded the
extraordinary result which converted me, made nearhard-core
disbeliever, the forensic laboratory tests whicbveéd no significant
trace whatsoever of cyanide in rooms where apparenifions of

people had been gassed with cyanide...." (p6).



Xii.

Xiii.

11" IHR Conference - 11 October 1992

".. any historian can now confirm that nowherelirthee archives of the
world has yet been found one wartime documentniefgto a Fihrer's
order to destroy the Jews, or for that matter,wagime document
referring to gas chambers or gassings... If thee\wartime document
that says there was a Fuhrer order, if no wartiogohent talks of gas
chambers, then there has to be some explanatidhgt(p21).

The Search for Truth in History — Banned — 1998@iiily's video for
Australia)

'Where did the Holocaust legend come from? You hdtn't say
Holocaust lie because to say that it's a lie ingdiilst of all you don't
believe any of it, and parts of it have to be baek To say it's a lie also
implies that it's a malicious lie, that people knite/a lie and they've
been spreading it knowingly as a lie for the ldsyBars. | call it a
Holocaust legend because then it has somethingHéeguality of a
religion almost. You believe things because yob®en told it by people
who seem reliable....It's a long chain of gullipople who over the last
50 years have been told it and have believed almzthey had no
reason not to believe it, and this is why the Halet legend has
survived until now because nobody has come forweatly with any
kind of credibility and has rattled at the foundas of that legend and
said OK, prove it' (p 18).

"...The Holocaust legend is fizzling out. | said twasseago, it probably
only had two years left to survive. Probably | waeng, it probably has
about another six months even now, but then inallyy dead. World
wide it is played out...(p 27).

'l think probably the most significant piece of@emce is what we

British ourselves did in the war, we actually brake code of the SS and
we began reading in 1942 the coded top secret gessd the
Commandant of Auschwitz reporting back to BerlilNearly all the
deaths in Auschwitz said Hinsley were from epidesaind disease and |
quote Hinsley verbatim he said "there is no refeean the intercepts to
any gassing". Remember these are the top secraetisigritten in the

top secret code of the SS, so there can be noiguestHOss writing
something for the benefit of historians after thee'wp21).

'you can work out for yourselves, ladies and gemtie, how many
thousand tons of coke one needs for that. But we tiee aerial
photographs, where one can't see a single moucokef And not only
that, but no railway, no railway siding leads te tirematorium, to bring
theses masses of coke, these huge masses oflvoksands of tons per
day. No lorry convoys are to be seen, where the,colkder
circumstances, might have been delivered by I¢gprgz2).



Xiv.

'Now, | said that the eye witnesses are in fact ientor psychological
examination | think. Psychiatric examination evesout | don't mean
that in an offensive way. | wouldn't mind it if selyody said about me
that some of my statements need to be psychidyri@ablysed because
the human being, the psyche, is a very complexunmsnt' (p 22-3).

'[an Auschwitz survivor] has probably been questbhy her friends
and neighbours and relatives for the last 50 yabosit Auschwitz and
she can't very well describe her everyday lifeeastring around the
peeling of potatoes or some other menial task.kdbe/s that the people
who are questioning her about Auschwitz want ta aéaut the
crematoria and the gas chambers and after a timdedtribes the
crematoria and the gas chambers, because humandemdands that she
not have been in one of the other barracks, perapsiles away from
the crematorium but right next door to it. It's atter of human pride and
we can't really begrudge these people for pladiegiselves and their
recollections so close to the event, so closedd#art of the particular
trauma. They're not dissimulating, they're not aiansciously
mendacious' (p 23).

'The eye witness survivor testimony is very shakg.far too shaky on
which to base the condemnation of an entire natiamely the German
nation, in my view, and | think probably any sobed independent
Judge would probably back me up on t{a24).

‘The pictures have been analysed by independeat pmture analysts.
They found nothing. These are the scientific meshdde have truth on
our side' (p 27).

‘The aerial photographs don't only show how we haghd, truth on our
side, but how the enemies have faked the pictB@sause you know the
American or Canadian or South African plane whabktthese pictures
[in] 1944 or 1945. [They] took not only the onetpie, but a whole set
of pictures, every five seconds a picture. One keesthe buildings, the
people, the lorries etcetera, have moved in theegeconds. But one also
sees how the one picture published fifteen yeansgghe CIA at the
behest of world Jewry, with the supposed holesérbof of the gas
chamber where the cyanide was poured in, with tippased lines of
people who queue to be gassed. If one looks autreunding pictures
then one suddenly notices that on these surrourpdatgres the holes
are not present. And that the lines of people atgresent. One sees
conclusively that the CIA has faked these photemuched them to the
benefit of world Jewry, who somehow wanted prow the gas
chambers had existed' (p 28).

Tampa Florida — 6 October 1995



XV.

'Eli Wiesel and the rest of them come up with tHegends. The basic
part of the legend is 65,000 of these people weieglhcremated every
day...But by their greed they exposed themselvdiargs Because to
cremate 65,000 bodies a day you are going to need 30 kilograms of
coke for each cadaver. There is no way aroundfitpate. It is a basic
law of the rather macabre thermodynamics of thenaterium business
that it takes 35 or 40 kilograms of coke or an egleint amount of other
fuels available to cremate a cadaver' (p 11).

'l used to think that the world was full of a thaod survivors. | was
wrong. It is full of hundreds of thousands of suors of the Holocaust if
not, in fact, millions by now. The numbers of swons seems to grow
these passing years, it defies all laws of natleakased and all laws,
now the number of survivors is growing. And | seid't the existence of
SO many survivors in itself an indicator, somethitogsn't, it doesn't fit.
If the Nazis had this dedicated programme to exteata the Jews, how
come so many of you have survived, were the Naappyg or what?
They let you out, they let you escape? It's a basestion’ (p 17).

'‘But tell me one thing", and this is why I'm goitigget tasteless with
her, because you've got to get tasteless, "Mrsaitrhow much money
have you made out of that tattoo since 1945? [Learfjhlow much
money have you coined for that bit of ink on yotmawhich may
indeed be real tattooed ink? And I'll say this,If'laamillion dollars, three
quarters of a million for you alone.” It must betlat order of magnitude
because think of the billions of dollars that haeen sent that way,
billions' (p 17).

Errol Morris film rushes — 8 November 1998

"..that's what converted me, when | read thatenrdport, in the court room in Toronto,
| became a hard core disbeliever. | thought, wdllatever the Nazis are doing to the
Jews, they were not killing them on a conveyor bgditem in gas chambers in
Auschwitz, against which has to be said that IBadrthe manuscript memoirs of two
commandants of Auschwitz.. [Hss...and Almeyer)|siand they both refer to people
being gassed in Auschwitz, and this is a methodcdédgroblem for a historian then.
You have to look at that and say: well, there'srace of cyanide in the building, but
you've got these confessions by these Germans.ddoyu explain that? That is where
you enter a grey area; you don't know what theaaqtlon is...I don't know what the
answer is..." (p9/51 - 10/19).

Evidence of the truth/falsity of Irving's claims

8.18 | have set out in detail in sections VI andlAove the parties' arguments in
relation to the evidence of the existence of gasrisers at the Reinhard death camps
and at Auschwitz respectively. It is unnecessaryrfe to repeat those arguments here.

The existence of a systematic programme or polayKilling Jews



Claims made by Irving

8.19 The extracts relied on by the Defendants delihe following:

ABC Radio 3LO — March 1986

'millions or hundreds of thousands liquidated in 2y Germans (or
Latvians or Ukrainians) were victims of large numbenameless
criminalsinto whose hands they fell on the Eastern frortecon their
own impulse, their own initiative within the genkeatmosphere of
brutality' (p10-11).

Toronto - 13 August 1988

'individual excesses and atrocities and pogronmsaces like Minsk and
Kiev and Riga' [were] 'crimes conducted for the taydinary and
repugnant motives of greed and thievery. Whateappbned, were the
crimes of individual gangsters and criminals wheeteed to be
individually and separately punished (p 23).

11" IHR Conference — 11 October 1992

'‘Now you probably know that I'm a Revisionist tdegree, but I'm not a
Revisionist to the extent that | say that thereeney murders of Jews. |
think we have to accept that there were My Lai-tgpssacres where SS
officers — theEinsatzkommandos did machine-gun hundreds if not
thousands of Jews into pits. On the Eastern FadiiRjga, at Minsk, and
at other locations, this kind of thing did happgr21-22).

'Most of these SS officers — the gangsters thatechout the mass
shootings — were, | think, acting from the meaéshotives. ...[refers to
Bruns..] And two days later the order comes backnfHitler, "These
mass shootings have got to stop at once." So Hitlervened to stop it.
Which again fits in which my theory that Hitler wiasthe dark that this
kind of mass crime was going on. | suspect thaBBefficer concerned
[Altemeyer] was only 23 or 24. That was the agéhefgangs that were
carrying out these kinds of crimes. Rather like [Aigy] Lt. Calley in
My Lai. | don't know why people do that kind ofrilgi (p24).

12" IHR Conference — September 1994

'Here | want to mention something that I'm alwagspadamant about.
Although we revisionists say that gas chambers'dekist, and that the
‘factories of death' didn't exist, there is no daobmy mind that on the
Eastern front large numbers of Jews were massagredminals with
guns — SS men, Ukrainians, Lithuanians, whatewuerget rid of them.
They were made to line up next to pits or ditclaes] then shot. The
eyewitness accounts I've seen of this are genudediable’ (p15-16).



v. Oakland, California — 10 September 1996

‘The people who were pulling the triggers were pa level and the people who were
taking the top level decisions were on the highestl and there wasn't necessarily
perfect communication between them and anyway vanescbecause it's only the Jews
and nobody liked them. This is the kind of atmosphe which the decisions would
have been taken' (p 26).

Evidence of the truth/falsity of Irving's claims

The arguments of Irving and the Defendants in ietato this issue are also to be found
in sections VI and VII of this judgment, so | datmepeat them here.

The numbers of Jews killed

Claims made by Irving

8.20 The extracts relied on by the Defendants delihe following:
(i) This Week interview - 9 November 1991

'25,000 innocent people executed by one meansabhem[in
Auschwitz] but we killed that many people burnihgm alive in one
night, not in three years, in a city like PforzheMe killed five times
that number in Dresden in one night.’

i.  Moers — 8§ March 1990

'One has to struggle with these problems as arlast;n Germany...
And that's the problem with Auschwitz. That is greblem which the
county court judge in Remscheid hinted at corredtlyeemed quite
unbelievable to him that an Englishman should discthe truth, where
all the German historians allegedly did not disedtes truth. But the
explanation is perfectly simple: the Germans singaly't afford to do
that,...Not murdered, not gassed — far more thdrohthe inmates of the
concentration camp Auschwitz died of natural catisasmeans, of
diseases, of epidemics, of typhus fever, of typhoidwunger, of cold or
of being overworked or of various other naturalsesy, that's what, far
more than half of the Auschwitz inmates died ofit tmeans perhaps
30,000 people at most were murdered at Auschwitat'§ bad enough,
of course! That none of us want to approve of ithainy way. 30,000
people in Auschwitz from beginning to end, thabswt as many as we
English killed in one night in Hamburg, burnt aliye 12).

i. 10" IHR Conference — 3February 1990



'Let's be generous and say 40,000 may have bded kil Auschwitz
over the three years — that's a bad figure! Thagisave crime, it's almost
as many people as we British killed in Hamburgne aight' (p 500).

Victoria, British Columbia — 27 October 1990

'‘Let me draw up a comparison, seventy six thougaagple killed in
Auschwitz is a crime, there's no doubt at all, @t¢bey weren't killed in
Auschwitz, they died in Auschwitz. THetenbuchetists the reasons of
the deaths in Auschwitz. Arno Meyer, the Professd?rinceton, a
Jewish Professor in fact, who published a booleddWVvhy Did the
Heavens not Darken?’, he revealed in his bookatihait the people who
died in the concentration camps, including Auschybly far the greatest
part died of natural causes, whatever one couldrzdlral causes' in
wartime, | admit, natural causes in wartime arewiwdt you or | would
call natural causes today in Victoria. But they ever executed, they
weren't murdered, they weren't gassed. By far thatgst part of those
who died in Auschwitz died of natural causes amddguoting Arno
Meyer' (p 9).

'Forty thousand people killed in Auschwitz in thgesars, bad enough.
Undoubtedly a war crime, a war crime of the santeoof magnitude as
Hamburg, July, 1943 where we British killed forhptisand people in
one night' (p 13).

Latvian Hall, Toronto November 1990

'‘Ladies and gentlemen, fifty thousand people wéledkin Auschwitz,
were killed in Auschwitz from 1942 to 1944. Thatisrime, as | said.
Fifty thousand innocent people. It's about as npople who died in
Auschwitz in those three years as we British killetHamburg in one
night' [Applause] (p 21).

Latvian Hall, Toronto, November 1992

‘To those of you who are new to my talks. Let mamsarise the possible
reasons why they are using these extraordinaryigets, these extra-
governmental techniques to try and silence ma.because | am
probably the most credible voice in the entire s@nist campaign, or
what | call the International Campaign for Realtblig...And my
campaign is being met world-wide by these metht@kay," | say, "a
hundred thousand people did die in Auschwitz."oukd one hundred
thousand dead in that brutal slave labour campw.ri@ny were killed

in Auschwitz?...how many had died.’

"Twenty-five thousand killed, if we take this grysmflated figure to be
on the safe side: That is a crime; there is no tddubing twenty-five



thousand in four years — 1941, 1942, 1943, and 19t is a crime:
there is no doubt.'

‘Let me show you a picture of twenty-five thous@edple being killed
in twenty-five minutes. Here it is, in my book HIER'S WAR, a vivid
picture of twenty-five thousand people being killedwenty-five
minutes by us British [in February 1945] in Pforzhga little town
where they make jewelry and watches in Baden, Geymbventy-five
thousand people were being burned alive (p 11).

vi.  Search for Truth in History (1993)

'25,000 people murdered in Auschwitz in three ydérse take that
generous figure and | would say that 25,000 peopladered in
Auschwitz in three years is still half the numbg&people that we
murdered in Hamburg burning them alive in one night943' (p 25).

vii.  Tampa, Florida: October 1995

'‘But if we were being liberal and generous and #zadl of the 100,000
deaths for which we have certificates and evideacegptable evidence
In Auschwitz, say that three quarters died a natigath, by natural |
mean typhus, epidemics, starvation, exhaustionkeebto death, froze to
death, can't really call it a natural death bstntt murder. If we say that
three quarters died that kind of death then as nagrgne quarter were
executed, you come to a figure of 25,000 people wéiee murdered in
Auschwitz by the Nazis in the entire four yearshait camps existence
and | am going to show you a picture of not 25,080ple being
murdered but of 40,000 people being murdered,mfuur years but in
the space of 20 minutes in Pforzheim. Not Dresdddimshima or
Tokyo but Pforzheim, a little town none of you hdneard of. A little
town in Germany in Badenburg where they make jemeahd watches.
Here's a town photographed from the air by a friehwhine, a British

Air Commodore with his Kodachrome film camera dgrthe 20
minutes in which 40,000 are being burned alive. @erson in four in
that town was killed, burnt alive during that ard, 10 days after the air
raid on Dresden, and nobody has ever heard dd,@00 being burnt
alive in 20 minutes compared with 25,000 peopladenurdered at the
very outside in Auschwitz in the space of four gedits a thought
provoking comparison and the reason why | thirskgtoper to make this
kind of comparison’ (pp 13-14).

(ix) 'Cover Story' - 4 March 1997

Irving: Again, that's not what | say. | say thergsproof that six million did die, it's not
quite the same thing. You may find it nit-picking.

Interviewer: So you're saying only 100,000 peopéel dn Auschwitz.



Irving: | didn't say 'only". You can't say 'only0@,000 people died. If 100,000 innocent
people died this is a crime, it's a war crime (p 6)

The Defendants' evidence of the falsity of Irvictpgms

8.21 A formidable obstacle in the way of arrivirtgaa accurate number for those killed
by gas is that no records were kept by the Nazikeohumbers put to death in the gas
chambers or, if they were, none have survived. Riscoere kept, as | have mentioned
earlier, of the number of deaths amongst thosewsdre registered as inmates of the
camp. But, for reasons which are perhaps obviowse of those deaths is recorded as
having been due to gassing.

8.22 The difficulty of arriving at an accurate asdte is compounded by the undoubted
fact that many inmates died from disease and ablbwe the typhus epidemics which
from time to time ravaged the camp. Whilst the Ddfnts do assert that these deaths
are the result of deliberate genocidal policy anghrt of the Nazis, they must of course
be discounted in order to reach a correct estiwiatiee number of deaths in the gas
chambers. Initial estimates, largely based on #pacity of the crematoria, ran as high
as 4 million. As has been see the camp commaniass, gave varying estimates,
ranging from 3 million to 1.1 million. However, dgsis of the numbers of Jews
transported to Auschwitz produced a lower estiméeaound 1 million. Research
carried out more recently, notably by Raul Hilbargl by Dr Piper of the Auschwitz
Museum, has concluded that the true figure fomtin@ber of deaths at Auschwitz is in
the region of 1.1 million of which the vast majgrgierished in the gas chambers. This
figure has, according to the evidence of van Reltlaongerich, been endorsed by the
majority of serious, professional historians coneerin this field. The only significant
exception is Jean-Claude Pressac, a French chamdstmateur historian, whose study
concluded that the overall number of deaths was@®0000, of which 470-550,000
were gassed on arrival at the camp.

8.23 Longerich estimated that between February dodi2]anuary 1945 between
900,000 and 1 million Jews died at Auschwitz. Beinade clear that those figures
included those who died otherwise than by beingesfor example in epidemics.
Deaths outside the gas chambers accounted for 4661000 deaths, leaving 800,000
to 900,000 murders by gassing. Longerich made thedithe regarded all the deaths as
genocidal since the conditions in the camp weridbédrdtely prepared by the Nazis.

8.24 It is the contention both van Pelt and Evanbehalf of the Defendants that Irving
has consistently under-estimated the number of 8dled in the Holocaust and more
particularly at Auschwitz. The Defendants asset the available evidence
demonstrates that the number of Jews killed irHblecaust, both at Auschwitz and
more generally, far exceeds Irving's estimates¢wkihemselves vary considerably).
They contend that he has paid no proper regaiubtoetvidence and that he has carried
no or no adequate research into the numbers killed.

Evidence relied on by Irving in support of his ofgi



8.25 Irving noted that shortly after the end of e the Poles, who were in possession
of all the records, claimed that altogether nedél§,000 people of different

nationalities died at Auschwitz. That figure gralfjuancreased to four million, which
was the number mentioned (unitl 1990) on the momiraeected by the Communists in
memory of the dead. The figure then came down adairior the total number of those
who died in the Holocaust, Irving claimed that tigeire was said by Justice Jackson at
Nuremberg to be a back of an envelope calcula@her estimates were significantly
lower. There are real doubts about the figuresclcmied Irving. He said he did not
want to "play the numbers game".

8.26 He nevertheless put to the Defendants' wigseisscross-examination that figures
for the total number of those killed at Auschwite & be found in the camp "death
books" and the cipher messages from Auschwitz thrBehich were decrypted at
Bletchley. | have already recorded the contentiii@® Defendants that these figures
take account only of those who were registereleatéamp and not those who were
murdered in the gas chambers on arrival therendraiso argued that the incineration
capacity of the ovens meant that the number ofettkded must have been far lower
than Longerich claimed.

8.27 Irving relied on the contents of the Hagaregort about the number of Jews who
were transported at the end of the war from thplaéed persons camps to Israel. This
report explains, so Irving maintained, why many deauld not be traced and so were
erroneously thought to have lost their lives in¢bacentration camps when in truth
they started new lives in Israel.

8.28 Irving also sought to justify his claim aghe number of Jews who were killed in
the concentration camps by reference to what ltkveaiie the 450,000 Jews who had
lodged claims for compensation arising out of tldddaust. If that many survived, said
Irving, the number of the dead must be far smafian claimed. The Defendants did not
accept Irving's figure for the number of claimamtsany event they pointed out that the
claimants include the children and grandchildreflolfocaust victims for the return of
property of which they were dispossessed many yagrsand so cast no light on the
number of those who lost their lives.

The assertion that the gas chambers were a propafgalie invented by the British
Claims made by Irving

8.29 The extracts relied on by the Defendants sifelbws:

(i) Toronto, - 18 August 1988

'‘And this is, again, not just a wild hypothesistthss at you after just doing one
month's work in the archives, this is in fact tesult of work done by Paul Norris one
of Zundel's men...In the British archives Paul Mofound documents which he showed
me in photostat, showing quite clearly that Britistelligence deliberately

masterminded the gas chamber lie. | am not saywgs the same gas chamber lie that
they masterminded, but it was a gas chamber 1#2,18943, 1944 the Joint Intelligence



Committee deliberated with the Psychological Warfakecutive which they ran in
London, the propaganda agency in London,..on whitackening the German name,
on ways of enraging allied soldiers so that theuiddight even harder. And one of the
methods that they hit on in the Psychological Wartaxecutive, it's there in the
documents, to say let us say that the Germanssarg gas chambers to get rid of
hundreds of thousands of Jews and other minordymg in Germany. And the minutes
go to and fro...In one memorandum, Victor Cavendishtinck, the Chairman of the
Joint Intelligence Committee, writes a handwritteimute to this effect: 'we have had a
good run for our money with this gas chamber stoeyhave been putting about, but
don't we run the risk that eventually we are gdmfge found out and when we are
found out the collapse of that lie is going to gradown the whole of our psychological
warfare effort with it. So isn't it rather time ndw let it drift off by itself and
concentrate on other lines that we're running'. Al a good run for our money' he
writes in 1944 and here we are 44 years later lagwchiare is still running, bigger and
stronger than ever because nobody now dares td sfaand Kill it. It has go out of
control. The Auschwitz propaganda lie that wastistguto run in 1944 is now out of
control and it going to take he-men of the kindtafture of Ernst Zindel to kill that
particular hare. [Applause]’ (p15-16).

(ii) P's foreword to the FPP publication of the thter Report: May 1989

"...Too many hundreds of millions of honest, ingelht people have been duped by the
well-financed and brilliantly successful postwabpcity campaign which followed on
from the original ingenious plan of the British Beglogical Warfare Executive (PWE)
in 1942 to spread to the world the propaganda st@atythe Germans were using 'gas
chambers' to kill millions of Jews and other 'uniddses’

(iii) Moers — 9" March 1990

‘where did this myth come from? And for me as agliShman, that is the most
interesting question: who invented the myth ofdglhe chambers? Representatives of the
victorious powers. We did it. The English. We intezhthe lie about the gas chambers,
just as we invented the lie about the Belgian chitdvith their hands hacked off in the
first World War. The department the committee @& British PWE cabinet, Political
Warfare Executive, psychological warfare...' (p.17)

(iv) Latvian Hall, Toronto - 8 November 1990

'How has this legend been propagated until now?,\thel legend was originally
propagated, | think, by us British back in 1942 dArset out the reasons for believing
this in my previous talk, 18 months ago. But sifhi®d5, the legend has marched . And
this is a great sad facet of war. In wartime, gjuisgifiably, the warring factions and
powers decide to use propaganda, they lie abotitaaer. They lie, massively...When
the Victory Day comes, these Ministries of Lies aoé replaced by Ministries of Truth.
So the old propaganda continues to march on anddyatgally has the job of stopping
these lies from flooding out. Particularly when sopeople find they have a vested
interest in keeping the lies spewing forth' (p13-13



(v) Chelsea Town Hall — i5November 1991

'‘And if you ask where these legends come fromirihgble is that it comes in fact from
us, the British, and we're very good liars. WorldMI showed this and the Falklands
showed it, the Gulf War showed it, we're very gbars and in wartime we have
ministers of propaganda whose job it is to lie anfhct we can show quite clearly how
this particular lie started in our own Ministry Bfopaganda, the Political Warfare
Executive and you can go and get the records frmnPublic Records Office and you
can see how we in September, October and Noven®d& dreated the gas chamber lie
as a weapon of war, perfectly justified. But thelgpem with all this is that after the war
is over, the Government doesn't set up a Ministijroth whose job it is to go around
with a bucket and mop cleaning-up all the lies thatMinistry of Information has been
spreading and so the lies continue to soldier ard iAthey're lies that are very
profitable lies, as this particular lie is of cogyrand I'm not going to go into detail on
that there, because then were treading on verydtjrbut it has become a very
profitable lie, a lie in fact on which the financexistence of the State of Israel depends,
then the lie is not only soldiering on it becomeimforced and bolstered in a quite
extraordinary way" (p 3).

The Defendants' evidence of the falsity of therdanade by Irving

8.30 The Defendants assert that Irving's claimttiexistence of gas chambers was a
lie invented by British intelligence can be showrbe false by reference to documents
contained in the contemporaneous files of the Brikoreign Office.

8.31 In August 1942 the Secretary of the World 3av@ongress based in Geneva
received a report from an allegedly reliable sotined in Hitler's head-quarters a plan
was under discussion for the deportation and extetion by means including the use
of prussic acid of all Jews in areas occupied otrotled by the Nazis. This information
was relayed to London, where it was considereddrgign Ofice officials. They also
had reports of Jews being transported to the Bastthey decided not to make use of
the information.

8.32 The same Foreign Office file reveals that alaoyear later, in August 1943,
further reports were received in London of dep@tadnd extermination by means
including systematic killing in gas chambers. Thesmorts were more specific,
referring to events in Bialystok and Lublin. Ever the Foreign Office again decided,
after discussion, not make use of the information.

8.33 On the basis of these documents the Defendasést that the claim that Jews
were being killed in gas chambers was invented itysB Intelligence is unsustainable.
The claim originated abroad. In any case, say tfemiants, the contemporaneous
evidence shows that, whilst the British had doaisut the wisdom of using the
information, they did not disbelieve it. There was"lie". The Defendants argue that it
is equally untrue that the reports of the extertnomeof Jews in gas chambers featured
in propaganda put out by British Intelligence. Teeision within the Foreign Office
was to make no use of the reports. Moreover, sayp#fendants, there is no reason to



link British Intelligence with such reports of tgassing of Jews as did appear in the
media at that time.

Irving's evidence of the truth of his claims

8.34 When asked in cross-examination whetherhisiposition that the existence of
gas chambers was propaganda devised by Britisligetece, Irving replied that British
intelligence had repeatedly procured the broadug#tito Nazi Germany of information
about the gas chambers at a time when they werepeoating. He went to claim that
there is any amount of evidence that the gas cheswere invented by British
propaganda.

8.35 Invited to accept that the source for thermfation about the gas chambers was a
document sent to London by Riegner of the Genefireeodf the World Jewish
Congress in August 1942, Irving responded thaidrintelligence had been making
claims about cyanide gas chambers before that decuanrived. He did, however,
accept that the message from Geneva was authknéiny event, said Irving, it was
clear from associated Foreign Office memorandattietredibility of the claim in
Regnier's message was doubted. Irving added thasiin any event been established
that the person who Regnier claimed was the safrttee information did not exist or
at least was not a credible source. But the praidpsis upon which Irving sought to
justify his claim that the gas chambers were a raeiodis invention by British
propaganda was that about one year later, a searergn Office official named
Cavendish-Bentinck, commented on a report of Pméésg put to death in gas
chambers that he did not believe that there iseaidence that this was being done.
Despite that, according to Irving British Intelligee put out through the BBC from late
1941 stories about the liquidation of Jews in tags ghambers. Irving was unable to
produce transcripts of the broadcasts. He reféoelary entries by Mann and
Ringelblum but agreed that he was unable to makdrtk between those entries
referring to BBC broadcasts and British Intelligenc

8.36 Irving persisted in his claim that the gasnchars were a lie invented by British
propaganda , "if the word 'invent' means anythinglla

IX. JUSTIFICATION: THE ALLEGATION THAT IRVING IS AN ANTI-
SEMITE AND A RACIST

Relevance of the allegation

9.1 No allegation of racism or of anti-semitisntergelled against Irving by Lipstadt in
Denying the Holocaust. Nonetheless the Defendaatstained that they were entitled
to adduce evidence in support of such allegatigasat Irving because, if true, they
support the case that Irving has been guilty abdehtely falsifying the historical
record for racist reasons of his own. The Deferslpnse the question: what more
would an anti-semite want to do than to manipudeie distort history in order to
exculpate Hitler, the arch anti-semite? what mooeld an anti-semite want to do than
to deny the existence of the Holocaust in whichntless Jews perished. The
Defendants, whilst not accepting that it is necgska their plea of justification to



succeed, attempt to make good the claim that Itvialleged racism and anti-semitism
(which is one aspect of racism) provide a motivehis falsification of the historical
record.

9.2 Irving did not object to the admission of thaly of evidence. Nor did he mount
any argument that it should be ignored.

9.3 The Defendants also accused Irving of misogBuoy.that appears to me to have
nothing to do with the issues which | have to decid

The material relied on by the Defendants

9.4 As is clear from section VIII above Irving,addition to writing history, regularly
gives talks and interviews in the UK and elsewhEog.many years Irving has kept a
detailed diary. Irving has, with some understangabluctance, disclosed in this action
a large number of diary entries. In this actionEreéendants rely on a number of
Irving's talks and interviews, as well as uponaertliary entries, as demonstrating by
their tone and content that he is an anti-semitkeaaracist. They define anti-semitism to
mean theory, action or practice directed agairestiéws and racism as a belief in the
superiority of a particular race leading to prepdand antagonistowards people of
other races, especially those in close proximitpwiight be felt as a threat to one's
cultural and racial integrity or economic well-bgin

9.5 The extracts relied on by the Defendants irpsttf their claim that Irving is anti-
semitic are as follows (I set them out a greategtle that | might otherwise have done,
so as to avoid the risk of quoting out of context):

(i) Speech at Bayerische Hof, Milton, Ontario, 5 Octdl#91, (p. 15).

'‘And gradually the word is getting around Germahnyo years there from now too, the
German historians will accept that we're right. el accept that for fifty years they
have believed a lie. And then there will come al@otdsult, not only in Germany but
around the world, which | deeply regret and abfibere will be an immense tidal wave
of anti-semitism. It is an inevitable result. Antien people point an accusing finger at
me and say, "David Irving you are creating anti-¢esm," | have to say it is not the
man who speaks the truth who creates the anti-semiit's the man who invented the
lie of the legend in the first place.' [Applause]

(if) 'Cover Story' (Australian television) Sundayarch 1997, (p. 7).

PRESENTER: At times in your speech to these grqupsspeak at, you ask if the Jews
have ever looked at themselves.

IRVING: Yes.

PRESENTER: To find a reason for the pogroms anghtbsentation and the
extermination. In other words you're asking "didythoring it on themselves?"



IRVING: Yes.
PRESENTER: Thereby excusing the Germans, the Nazis.

IRVING: Why... well, let us ask that simple questiovhy does it always happen to the
Jews?

PRESENTER: But isn't that an ugly, racist sentirient

IRVING: It is an ugly, of course it's an ugly, racsentiment, of course it is, you're
absolutely right but we can't just say therefote et discuss it, therefore lets not open
that can of worms in case we find something intigee which we're not going to like
looking at.

(iif) Oakland, California, 10 September 1996, (pidH).

‘And in Baton Rouge, Louisiana two years ago thi$ ¢f the audience was entirely
made up of Jewish hecklers who had decided tolishe meeting, not from outside
but to come in, infiltrate the audience and as smhbegan speaking they began
barracking and harassing much to the anger ofa$ieof the audience who wanted to
hear what | had to say. And eventually | said ®rihgleader, who came from North
London, that anecdote, | know why I'm not liked.dArsaid to him "you people aren't
liked either. But you're not liked on a global g;ain a Millennium scale. You haven't
been liked for thousands of years and you don'yaskselves the question why. Maybe
there's no answer, | don't know. You're not justikied in the way that I'm disliked, that
you get bad reviews in newspapers. You're dislikeatie way that people put you into
concentration camps and line you up at the edgendf pits and machine gun you into
them. You're victims of pogroms and you're harassetlhounded and made to move
from country to country to country and you nevek ysurselves "Why us? Is it
something we are doing. Is it a perception thapfeebave of us that makes us
unpopular?” | don't, | have to say at this pointhi@ meeting that | don't know the
answer and | cannot offer you an answer. But therst be some reason and if you
want to prevent Holocausts, really this is the ¢joaghat has to be answered, not just
the question of what happened by why it happendtdy Bvie nation can turn on its Jews
or on its gypsies or on some other little factidmowthey can identify as a scapegoat and
ruthlessly and inhumanely dispose of them. Andal&something of the answer in Dr
Goebbels' diaries.’

(iv) Interview for 'This Week', 28 November 199ap( 7-8).

INTERVIEWER: When one reads your speeches, ondleanpression that Churchill
was paid by the Jews, that the Jews dragged Biittorthe war, that many of the
Communist regimes have been dominated by Jewsgudasiy, and that a great deal of
control over the world is exercised by Jews.

IRVING: Right, these are four separate facts, twhea which | would be willing to put
my signature. They are four separate and unrefat#sl. When you string them together



like that, you might be entitled then to say: "Qua@sfive, David Irving, are you
therefore an antisemite?" This may well have been —

INTERVIEWER: No, this wasn't my question.

IRVING: But the answer is this, these are in faatrfseparate facts which happen to be
true, in my considered opinion as a historian. Atidnk we can find the historical
evidence for it.

(v) Speech at the Bayerische Hof, Milton, Ontaid)ctober 1991, (p 17, p 18, p 21).

'Or there is a one-man gas chamber. This causgoéHilarity, | can't help it, it may
sound tasteless, but it is in the eye-witness atoehich nobody now quotes because
of course they don't fit in with the streamline RalMitchum War and Remembrance
version of Auschwitz. Well, there was the one-mags ghamber where you had the two
German soldiers carrying a one man gas chambendtbe Polish countryside looking
for anybody who had escaped. Now there appear lhmbéreds of thousands who've
escaped but they were looking for individuals at time. And all | can say is if I'm a,
an Auschwitz inmate who is fortunate enough to heseaped which was undoubtedly a
very brutal slave labour camp and I'm standing adan the countryside and suddenly
a one-man gas chamber turns up next to me, I'ngdoibe queasy. I'm going to be a
bit uneasy about this. So, how do they get medp stside? Well, the answer is it's
disguised as a telephone box, this one-man gashsrarf I'm a, one man who's
escaped from Auschwitz and, a harrowing experiesoé,|'m standing around in the
Polish countryside and suddenly a telephone boragpvhere there wasn't one a few
minutes ago and two German soldiers are standowndriooking like nothing, nothing
is going to get me inside that phone box. The efpesses say that they got you to get
inside by having the phone inside ringing. [Laughteudicrous. I'm reminded of the
old Russian proverb which has recently been quagedh by Julian Barnes in a novel
called Talking it Over. The old Russian proverb 'li¢el like an eye-witness."
[Applause] (pp 17-18).

'Ridicule alone isn't enough, you've got to bediass about it. You've got to say things
like more women died on the back seat of Edwardniédyg's car at Chappaquiddick
than in the gas chambers at Auschwitz. [Applaus®j Mou think that's tasteless, what
about this? I'm forming an association especiadigichted to all these liars, the ones
who try and kid people that they were in these eatration camps, it's called the
Auschwitz Survivors, Survivors of the Holocaust atlder liars, A-S-S-H-O-L-E-S.
Can't get more tasteless than that, but you'véogoe tasteless because these people
deserve our contempt' (p 18).

'‘As he [Michael Milken] went to prison little tearslled down his cheek and he pleaded
not to be sent to prison and his beautiful, cogtlwife was aghast that her husband
should be maltreated in this way. Thousands of lectogve suffered because of
Michael Milken. But none of the newspapers daréooeharsh on him because of
course his people have suffered so much this cgritaven't they? [Laughter]



And that's what it is all about. The big lie is idg®d not only to distract attention from
even bigger crimes than what the Nazis did, thdibig designed to justify, both in
arrears and in advance, the bigger crimes in tlential world and elsewhere that are
being committed by the survivors of the Holoca(sP1).

(vi) 'The Search for Truth in History —Banned!" B9915, pp. 26-27).

'So Mr Goldman, who is found in a camp somewheiawvaria is put aboard a truck
with his family and shipped across to the MiddlestHa Palestine where he is given a
new life and a new identity, an Israeli identityftwa Hebrew name. Mr Goldman has
vanished and the Hebrew gentleman in the Middle¢ thes starts drawing
compensation because Mr Goldman has vanishedidTthis irony which a lot of
Germans are now beginning to worry about, andstdeen going on for now for 50
years and you begin to suspect why the West Gegoaernment for all these years has
made it a criminal offence even to challenge angutestion what has been going on. As
the Chief Rabbi of Britain, Lord Jacobowitz, sdithécame "big business" and it did no
credit to the Jews as a whole because | know tmaigsaf Jews, my publisher was a
Jew, my Lawyer's dew, theyare all perfectly ordinary, decent respectable [geaen
you know them and those who you speak to thorougbhor what has been going on.’

(vii) Speech in Tampa, Florida, 6 October 199516pl9).

'‘When | get into Australia | know what is goinghtappen, the media will be there, they
will trot out their own homebred survivors. Eveopn has a survivor. In Florida, |
understand that every school now has its visitingigor, who comes to inflict the
nameless horrors on these eight-year-old toddieligyg them what happened to them
at the hands of the Germans. In Australia thergaofessional survivors, a woman
called Mrs Altman who will roll up her sleeve arftbsy the tattoo to prove that, yes,
she was in Auschwitz. Of course already we scep@w® caused problems because
when | spoke in Cincinnati, my host, his wife, stes a school teacher and she said you
know Mr Irving we've got a bit of a problem becawsenow have to teach the
Holocaust - the same as you do in Florida - itag pf the school curriculum. You have
to teach the Holocaust and last week we had a ldogicsurvivor who came and
lectured to the children, she was an old womanséwedectured to these eight year old
children in my class and several other teachersalong to listen and one of the eight
year old children, a girl piped up at the end &f ligcture and said "How did you survive
then? How did you survive?" Out of the mouths didsmand sucklings come these
questions and this woman, this survivor said, "haged to make a hole in the back of
the gas chamber and escape”. [Laughing] And mydreaid "we teachers, we looked
at each other and we didn't dare say anythingthigutrouble is that the children
believed it". This is the basic problem. And thatsv it's going to be with Mrs Altman.

| was saying Mrs Altman, you have your tattoo thian interesting thing to show
everyone, but we have a basic problem here, yoa awevivor. | used to think that the
world was full of a thousand survivors. | was wrohgs full of hundreds of thousands
of survivors of the Holocaust if not, in fact, nolhs by now. The numbers of survivors
seems to grow these passing years, it defiesvedl ¢td natural deceased and all laws,
now the number of survivors is growing. And | seid't the existence of so many
survivors in itself an indicator, something doeshtloesn't fit. If the Nazis had this



dedicated programme to exterminate the Jews, hove @ many of you have
survived, were the Nazis sloppy or what? They det gut, they let you escape?" It's a
basic question. And she'll get very indignant ailki about her honour and her integrity
and how she suffered and I'll say "Mrs Altman, y@ave suffered undoubtedly, and I'm
sure that life in a Nazi concentration camp, whene say you were, and I'm prepared
to accept that, we have no reason to disbelievewas probably not very nice." And
life in Dresden probably wasn't very nice, and pitip life in Pforzheim wasn't very
nice. "But tell me one thing", and this is why guaing to get tasteless with her, because
you've got to get tasteless, "Mrs Altman, how moaney have you made out of that
tattoo since 19457? [Laughter] How much money haxegpined for that bit of ink on
your arm, which may indeed be real tattooed ink@ Ahsay this, "half a million

dollars, three quarters of a million for you aldrniemust be in that order of magnitude
because think of the billions of dollars that haeen sent that way, billions. You
American taxpayers are happily, indeed joyouslyingj to the State of Israel 3 billion
dollars a year, if not 4 by now. The German govesniis adding another 1 billion
dollars a year in compensation. $5 billion go tespent on people like Mrs Altman

with their tattoo. Divide that up amongst all the\gvors and it's a very sizeable annual
income that they are getting. And I'll say - I'mfiiant of the television, "Mrs Altman
there must be a million Australians sitting thdrmking to themselves ‘why is it that
they have got all the compensation and yet oupsaeho suffered in the Japanese
camps and building the Burma railway and the peogle died in the air raids cities
and the rest of it didn't get one bent nickel bywhcompensation?' How is it always
these people who get compensation and not thes®th8he won't have any answer for
that I'm sure. And what these people don't undedstay way of conclusion, is that they
are generating anti-semitism by their behavioud, ey can't understand it. They
wonder where the anti-semitism comes from, andntes from themselves, from their
behaviour. We don't promote anti-semitism, we'vengoreason whatsoever to promote
anti-semitism. | find the whole Holocaust storyeuty boring. It goes on and on and on
and they keep on going on about the Holocaust Isec#ia the only interesting thing
that's happened to them in the last 3000 yearsighizr]

We have no reason to promote anti-semitism, itSmour interest one way or the
other, but they are doing it. | don't know why. ilier it's because they want to be the
centre of attention or what. To an audience in kiama, | spoke in Freeport, Louisiana
about 6 months ago, and to my embarrassment leaéutience turned out to be with
the local Jewish community. They'd come along usearouble, the rest was normal,
but half the audience was this Jewish communiti wieir Jewish community leaders
and they showed their true colours after | had haguspeak. And after they had
interrupted and behaved in a thoroughly obnoxioaamer, for about half an hour while
the rest of the audience grew increasingly impatiéth their behaviour. | interrupted
the flow of my own lecture, and | said to theirgi@ader, who | recognised by his
accent, which came from a particular suburb of lamndalled Colindale or
Cricklewood, we English can tell from their accdmm somebody's what class they
are, what family they come from and also what patér suburb of London they come
from. | said "Do you come from Colindale or Crickieod?" and he said "Why do you
say that?" and | said "Well | can tell by the wapuye shrieking at me, but do you mind
if | say this, | am disliked, | know I'm disliketlknow I'm disliked because the
Newspapers say I'm disliked. [...] And is it thetbrian's job to be liked? Obviously it



isn't. An historian's job is to find out what happd and why. But | said to this man
from Colindale, leader of the Jewish community oulsiana, | said "I'm disliked and |
know why. | look in the mirror when | shave in trning and | think "You're disliked,
you could alter it overnight, but you don't, itsuy own fault, everything that's
happening to you' You were disliked, you peopleu Yiave been disliked for 3000
years. You have been disliked so much that you baea hounded from country to
country from pogrom to purge, from purge back tgrpm. And yet you never ask
yourselves why you are disliked, that's the diffieebetween you and me. It would
never occur to you to look in the mirror and salgyvam | disliked, what is it the rest of
humanity doesn't like about the Jewish peopleyth @in extent that they repeatedly put
us through the grinder?™ And he went berserk,aw, Sare you trying to say that we
are responsible for Auschwitz, ourselves?" andd, savell the short answer is 'yes'.
The short answer | have to say is yes". | meareakyrgot my gander up. "The short
answer is yes, but that's the short answer obwidaetlveen your question and my
answer, yes, there are several intervening stageét is it. If you had behaved
differently over the intervening 3000 years ther@ans would have gone about their
business and not have found it necessary to gmdrdoing whatever they did to you.
Nor would the Russians, nor the Ukrainians, norikieuanians, Estonians, Latvians
and all the other countries where you've had alrdunge. So why haven't you ever
asked yourself that question?" It's an interespioigt, but they don't, they go round the
other way and they make life unbearable for thoke try to analyse whatever
happened, whatever it was.'

(viii) Speech at the Latvian Hall, Toronto, 8 Novesn 1990, (p 15).

[Following an exhortation to "Sink the AuschwitZl'’should have warned you that I'm
going to be very tasteless this evening, but i ¢gt more tasteless than this. [Laughter]
Why should we be considerate about people who ledé¢o hundreds of millions of
people for forty five years?'

(ix) Speech at the Latvian Hall, Toronto, 8 Novemb@90, (pp 17-18)

Suddenly a lot of people aren't claiming to be Awgtz survivors any more. Elie
Wiesel, for one, for example, he has always beeermi@n whether it was Auschwitz he
had been in, or Dachau, or Buchenwald. [Laughter]

Well, | say that, because there's a photographptograph, in which he identifies
himself as being a prisoner in a photograph ofoteriprisoners in a bunk-house in a
barracks in the concentration camp in Buchenwaild,lee said, "Yes, that's me". But it
turns out that photograph was in Auschwitz anddys s'Ohh, yes, | meant
Auschwitz.” | mean, what can we do about these lg@ofind poor Mr Wiesel, | mean,
it's terribly bad luck to be called 'Weasel' budtth no excuse [Laughter] | mean, these
people do have a bad time, they had a very, vaytae and | do want to speak a few
words of sympathy for them, like, | mean, like oalldween's Night, for example, or
say Saint Weisenthal's Night, as we call it in LomdSo they have had a very, very bad
time and it going to get tougher now that peop&eguing to challenge them as to
whether they really were in Auschwitz or not, bessawe now know exactly who was
and who wasn't. And they have gone to immense kesuladies and gentlemen, even



the ones who've got tattoo marks on their armsaBse the experts could look at the
tattoo and say, "Ohh, yes, One Hundred and Eighty Thousand, Two Hundred and
Nineteen, that means you entered Auschwitz in MagA8." So, if you want to go and
have a tattoo put on your arm, which a lot of treanI'm afraid to say, and claim
subsequently that you were in Auschwitz, you'veagmake sure, ‘A’ that it fits in with
the month you said you went to Auschwitz, andhBt it's not a number that anybody's
used before. So there are actual, kind of, traittepguides of numbers that have been
used already. And the whole of that hoax is nomgaoo collapse because the Russians
have released the index cards.'

(x) Speech at the Bayerische Hof, Milton, Ontai&@)ctober 1991, (p 17).

"There's an arrest warrant because when | was stridd was tasteless enough to say,
that to my mind as an historian and as a neutrs¢ioer, these eyewitness accounts are
an interesting subject matter for psychiatry toéhavook at. And | mean that seriously.
People have to explain why people genuinely belibeg experienced or seen
something years after the event simply when themeisey involved and they can get a
good compensation cash payment out of it.'

(xi) 'Wiesenthalers Zap Jap "Crap™, Irving's Aati@eport, number 9, May 1995, (p
11), (p 51).

[A Japanese magazine published an article on thecHost under the title 'The Greatest
Taboo of Postwar History: There Were No Nazi Gaar@ibers'. Irving described that
the magazine was ordered to close by the Japangsengnent when] 'the international
Jewish community wagged its bejewelled finger'.

(xii) Speech at Bow Town Hall, London, 29 May 1992.16).

"...and | never used to believe in the existenanadhternational Jewish Conspiracy and
| am not even sure even now if there is an Intéwnat Jewish Conspiracy all | know is
that people are conspiring internationally agamst and they do turn out mostly to be
[unintelligible]. [Applause].’

(xiii) "Will John Demjanjuk now Sue his Tormentotd®ing's Action Report, number
9, May 1995, p. 10 (p 50).

On the acquittal of John Demjanjuk in June 1998g"World will not easily forget
how... [he] was detained in custody by his enerfaesnvo more weeks while they
thumbed through their sweaty manuals looking fensavay to crush him that they
might have overlooked; nor how when they failediaghese Shylocks, cheated of
their prey, frogmarched him to his plane home ¢ediom, still in handcuffs — like a
convicted criminal.’

(xiv) Videocassette 210, 'David Irving: "Ich kommeeder"”, ca. 1994', 26m 56s-26m
81s.



[After the loss of his contract with the Sunday €srto serialise the Goebbels diaries he
described a demonstration against him involvinge"Whole rabble, all the scum of
humanity stand outside. The homosexuals, the gypsie lesbians, the Jews, the
criminals, the communists, the left-wing extremigt® whole commune stands there
and has to be held back behind steel barricades/éodays.’

(xv) Diary entry, 23 March 1996, (p 54).

'l was toying with the idea of blaming the Publish@/eekly piece on Mad Jew
Disease, but this might go too far. These people Im@ sense of humour whatsoever,
these people. The slightest drop of rain fallsteirtbutterfly-wings and they crumple
into tears.’

(xvi) 'Gold Rush!'Diary’, Irving's Action Reportumber 11, 18 December 1996, p. 2 (p
56).

'‘But we cannot help marvelling at the skill with iatnthe world's media have trod the
delicate path — reporting at length on these clautisout seeming simultaneously to
confirm every antisemite's distorted view of "tlesvg" as people who swiftly amass
huge fortunes while residing in the countries @ftlthoice and then furtively squirrel
away their ill-gotten fortunes in secret numberadkaccounts in far-away countries to
avoid taxation and the other lawful burdens impasedheir host peoples.'

(xvii) 'Going for Gold: Opinion', Action Report, mber 12, 15 August 1997, p 2, (p
57).

'‘What is remarkable is that this community havestdgred it worth taking such a long
term risk [with their claims against Swiss banksjssibly even sowing the seeds of
future Holocausts in the name of a short term gai®&old: all the elements of
antisemitic stereotype are there. The cosmopolitastless, millionaire bereft of any
local patriotism; flinging his (in popular percegti ill-gotten) gains out ahead as he
escapes from the country where he has brieflydegte demand for "unclaimed” Gold
regardless of whose it is — whether wedding-riragsed off the lifeless fingers of
Hamburg or Dresden air raid casualties for iderdiion purposes, and stored by the
bucket-full in the Reichsbank vaults..., or deffiitahgs ripped out of the bodies of gas
chamber victims by S.S. dentists somehow immurteeg@yklon fumes which had
dispatched the others.’

(xviii) 'A Radical's Diary', Action Report, numbé4, July 1998, p. 3, (p 61).

[A friend eating dinner with Irving explains th&e] 'real estate deals he is doing at the
expense of heavily mortgaged property owners. (Quadomment, "Sounds like you're
out-jewing the Jews." He laughs, and agrees.'

(xix) 'A Radical's Diary', Action Report, number,229 July 1999, p. 20, (p 65)

[Writing on a visit by a female friend who telling about her partner, Irving wrote]
"..who earns million-dollar bonuses each year la®ker, but, she laments, he does not



have much time for her; she just gets talk aboutegoHe squanders it like water, flies
her everywhere first class, etc. (By this time Vvdnguessed that he's Jewish.)'

(xx) Diary entry, 10 June 1963, (p 1).

‘Arrived at office of Rubenstein-Nash. After delaliown into office of Mr. Michael
Rubenstein. Thick skinned these Jews are! Didb'abayelid as he read out excerpts
from my Carnival editorial, théNational Press owned by the Jews" the "Jews hating
other races claiming to be the master race...™

(xxi) 'Revelations from the Goebbels' Diaries' (JldRJan/Feb 1995), (p7).

[Writing about Dr. Berhard Weiss, the Berlin Dep&glice Chief, Irving wrote that he]
"...looked so much like a Jewish caricature thaiphiotographs didn't need to be re-
touched by the Nazis. He was stereotypically Sermtfeature: short, with rounded
ears and hook nose, and wearing spectacles.

In London | located Weiss' daughter, Hilda Baband&/eand pleaded with her for a
more attractive photo of her father, pointing dgttthe ones | have are not very
flattering. | got total silence from the daught&w,| abandoned my quest. Unfortunately,
when my biography of Dr. Goebbels comes out wesiegyto have to use these rather
unattractive pictures.'

(xxii) 'A Radical's Diary', Action Report, numberay 1995, p. 6, (p 49).

[Commenting on a supposed 'Jewish-communist assautie Dresden cemetery and
memorial to the occasion of the anniversary ofdltied air raids. Irving dismissed
suggestions that it might have been the work dftrgingers trying to blacken ‘their
opponents' because] 'framing your opponents islaused exclusively by our
traditional enemy...". 'l doubt they do it on cahtnstructions. Actions like these seem
to be embedded into their biological microchip lbefbirth.’

(xxiii) Clarendon Club speech, 19 September 1982,3-4).

[After hiring him to help serialise the Goebbelsiries, Irving claimed that Andrew
Neil told him that he had never] 'come under suemense pressure from You Know
Whom; from our traditional enemies' [including]eétkelf-appointed, ugly, greasy,
perverted representatives of that community ingawit

(xxiv) Speech at the Bayerische Hof, Milton, Ortab October 1991, (p 27).

‘They [a British television company] telephoned e days ago in Winnipeg to say
"Mr Irving, we've been told by the British Ministef the Interior, the Home Office that
they are going to ban Fred Leuchter setting fodritain at the request of the British
Board of Deputies of Jews. And this is the way thveyk, they refuse to allow debate.
They scurry and hide furtively, they're like theekmaches who you don't see normally
by light of day. They hide, they fear the truthhédazzles them, it blinds them, they
can't stand that [unintelligible]. [Applause].’



(xxv) Speech in Christchurch, New Zealand, 26 Mdr@86, (pp 14-15).

'‘And | think, and | may be considered extremistdaying this, | think the Madagascar
Solution would probably have been the most peadefuhe present world. The Jews
would have been on an island about the size of @eynwith a very temperate climate,
interesting agriculture possibilities, far moretahle, | would have thought, than the
desert they were finally settled in. And aboveld&ke Australia, like New Zealand, like
England, they would have had no neighbours, nolwddythey could feel intimated by
and, of course, nobody who they in turn could imntise. What a more peaceful place
the world would be today of all days.’

(xxvi) Speech in Tampa Florida, 6 October 1995 1(.

"You know we have heard repeatedly how the eyesste® come forward like Elie
Wiesel and say, Eli Weasel | don't know where thetythese names from — every time
they come up against you, these traditional eneofid®e truth, they have a name like
"Weasel" or in England the Director of the Boardafectors of British Jews, his name
is Mark Whine, W H I N E or in New York it is sonfig called Weasel Keit which
means a nasty animal and | don't know... | thinkyfname was "Weasel Keir" | think |
would change it two or three times, in case anylsmked me what my previous name
was before | changed it.[Laughter].’

(xxvii) Clarendon Club speech at Bow Town Hall, M@y 1992, (p 17).

| got back in Toronto at half past two on this Nmer morning, and as | drove up
[uninintelligible] Street in Toronto, which is timeain artery of Toronto, | pulled up at
the traffic lights and glaring at me from the caxnto me in the traffic lights was

Simon Wiesenthal himself, his face hideously caetbby rage. | got a real shock
because he looked into me through my driver's windod there was Mr Wiesenthal,
this hideous, leering, evil face glaring at mentheealised it wasn't Simon Wiesenthal,
it was a Halloween mask. [Applause]. Now thoseaf who have seen Mr Wiesenthal
will know what I'm talking about. Mrs Wiesenthal whas seen Mr Wiesenthal many
times of course, and she says to him at Hallow&amdn please keep the mask on, you
look so much nicer with it on".’

(xxviii) Interview with Errol Morris, 8 November B8 (pp 25-27, pp 33-34).

IRVING: [....] But, if somebody says to the Jewsimmunity, "We think you're a liar,"
suddenly the jail doors are swung open and pe@yéEhis way! Come on! You've
called them a liar." And this I think does harnthie Jewish people in the long run,
because the non-Jewish people will say, "Whatabaut these people?" | am deeply
concerned about this, and I've said this to peldeDaniel Goldhagen, who |
challenged to the debate at a meeting in New Osladiew months ago. | said, "You've
written a book called "Hitler's Willing ExecutiorgérYou've talked to us this evening at
great length about who pulled the trigger. Butdhestion which would concern me, if |
was a Jew, is not who pulled the trigger, but WWt¥y are we disliked? Is it something
we are doing? I'm disliked. David Irving is dislikd know that, because of the books |
write. | could be instantly disliked by writing -cbuld become instantly liked by writing



other books. You people are disliked on a globalesc¢¥ou have been disliked for
3,000 years and yet you never seem to ask whathe aoute of this dislike. You
pretend that you're not disliked but you are deslikNo sooner do you arrive as a
people in a new country then within 50 years yauaready being disliked all over
again. Now, what is it? And | don't know the ansteethis. Is it built into our micro
chip? When a people arrive who call themselves JHves' you will dislike them; is
there something in our micro chip? Is it in our michip that we don't like the way
they look? Is it envy because they are more sufidgbgn us? | don't know the answer.
But, if | was a Jew | would want to know what tleason is, why I'm being disliked.
And not just disliked in a kind of nudge, nudgenkviwink, he's not very nice kind of
sort of way. But we are being disliked on a vistegat-wrenching, murderous level,
that no sooner do we arrive then we are being mes$aand beaten, and brutalised and
imprisoned, until we have to move on somewhere 4®t's the reason?" | would
want to know the answer to that, and nobody caoigsan investigation about that.

INTERVIEWER: What would you say the reason is?

IRVING: Well, I'm just looking at this as an outsid | come from Mars and | would
say they're clever people. I'm a racist. | would theey're a clever race. | would say that
as a race they are better at making money than That's a racist remark, of course.
But they appear to be better at making money thaan.lIf | was going to be crude, |
would say not only are they better at making mobey they are greedy. | don't care
about money. | don't give a hoot about money. Ag las I've got enough money to pay
the school fees and the grocer's bills, | don'tdniro me, money is not the most
important thing. But the perception that the wdrés of the Jewish people is one of
greed, and they contribute to that by their behavidhey contribute to that, for
example, in recent years by their behaviour overSWwiss gold business. It is a curious
kind of vague clamour that has begun. We are nibé gure what the clamour is about.
Is it about unclaimed bank accounts? Is it abold gwat has been transferred from
Nazi Germany to Switzerland? Is it about gold tesitl gold rings? Is it about
insurance that they can't claim on? But sudderdyctamour is there. Fifty hears after
the War, an enormous clamour is being beaten updiNew York Jewish community,
by Edgar Bronfman, for example, or by the Anti-Deé&tion League, and here it has to
be said that the number of wise Jews - you'll moktidon't include them as the "wise
Jews" -the number of wise Jews, the English JdvesStiss Jews, for example, are
expressing profound concern about the long tereceffof this clamour. They're are
saying, "This is just going to nourish the neo-N&tereotype of the Jew - grasping, gold
hungry, greedy, inconsiderate, vengeful; all thesesemitic stereotypes that the neo-
Nazis have are just being nourished by this latleshour about the Swiss gold.™

'‘Well, they have been dining on Auschwitz. Auschvigta big tourist site now. They
have millions of visitors every year. It's like lits mountain top retreat in
Berchtesgaden. They have half a million visitoyear there too. They make money out
of it. Auschwitz has become a major money-spinttier Holocaust. | mean, it sounds
distasteful to say it, but its true. There's bigwewin Auschwitz, and for somebody to
come along who has a reputation and a legitima@ylastorian and say "Hold it,

fellahs. Make money if you want but you ought t@Wrthat it is a bit Disney-like." The



only answer is to shut him up, don't let him anyweheear the place. He's the last
person we want here. We are all on to a very gt

9.6 The quotations which, according to the Defetgldemonstrate Irving's racism are
these (again | provide the context, where appragria

(i) Interview for 'Cover Story' (Australian telewos) 4 March 1997 (pp 6-7).
INTERVIEWER: Are you a racist?

IRVING: Well, are you using the word racist in a,d, in a derogatory sense? This is it
you see, you want to use the word in a derogatmges If we look for a different word,
which has the same connotations as racist witheusame flavor and say, am | a
patriot, yes.

INTERVIEWER: They're not the same word at all.

IRVING: It is exactly the same word. I'm proud adilbg white and I'm proud of being
British.

INTERVIEWER: You went to Britain to be white?

IRVING: Yes.

(ii) Diary entry: September 171994 (Saturday).

...Jessica is turning into a fine little lady. Siis very upright on an ordinary chair — her
strong back muscles a product of our regular wialkay arms to the bank, etc., | am
sure. On those walks we sing the Binkety-banketykld¥®ong. There are two other
poems in which she stars: My name is Baby Jeskieagot a pretty dress-ica / But now
it's in a mess-ica. And more scurrilously, wherf-ba¢ed children are wheeled past:

| am a Baby Aryan

Not Jewish or Sectarian

| have no plans to marry-an

Ape or Rastafarian

Bente is suitably shocked.

(iif) Clarendon Club speech, 19 September 1992 1(pfa1).

'For the last four weeks just for once | have gaway from London, where | have been
sitting, down to Torquay, which is a white commyniVe saw perhaps one black man

and one coloured family in the whole time | was ddfere. | am not anti-coloured,
take it from me; nothing pleases me more than wlagrive at an airport, or a station,



or a seaport, and | see a coloured family theree-btack father, the black wife and the
black children....When | see these families argwvan the airport | am happy (and when
| see them leaving at London airport | am happydg€rs and Laughter]. But if there is
one thing that gets up my nose, | must admit, thiss -- the way...the thing is when | am
down in Torquay and | switch on my television ars@é one of them reading our news
to us. It is our news and they're reading it to (tffd.was a chauvinist | would even say
| object even to seeing women reading our newsip[tHear, hear”, and Laughter]

Because basically international news is a seriomg tand | yearn for the old days of
Lord Reith, when the news reader on the BBC, winak the only channel in those
times, wore a dinner jacket abdw tie and rose to the occasion [...]For the tamg,
for a transitional period I'd be prepared to actleat the BBC should have a dinner-
jacketed gentleman reading the important news téollswing by a lady reading all the
less important news, followed by Trevor Macdonaldng us all the latest news about
the muggings and the drug busts — [rest lost id lcaughter and Applause].’

(iv) Interview for the Holmes Show (New Zealancktgsion) 4 June 1993, (pp 3-4).

INTERVIEWER:...you were quoted on, Mr Irving, yolere quoted on radio in
Australia yesterday saying it makes you queasyhgddack men playing cricket for
England. Can you explain to us what you mean bt?tha

IRVING: Well | think probably if you spoke to a lof English people they'd, they'd
find the same thing but not many of them are preghéw say it in public. You see
there's so much intimidation in our so-called ldddree democratic society that that
people are forced to live an almost schizophrexistence. They make statements in
public which they consider to be safe but privatglyhe back of their heads they think
differently and | say what | think. And, I'm queasiien | see, now you see | was born
in England in 1938 and people will know what I'nyisg now, 1938 England was a
different country from the way England is now atmd inhappy to see what we have
done to England. We've abdicated, we've commiti@ddof international hari kari,
we've inflicted great misery on ourselves with eoéd immigration and we've inflicted,
let's be frank, we've inflicted misery on the caldiimmigrants as well. It's a kind of
20" century slave trade. | don't like it and I'm quealout it and I'm frank enough to
say it and no-one's going to prevent me from spgpkiy mind about it.'

(v) Focal Point, 8 March 1982, (p 7).

[Setting out a speech he would have made at ther@xfnion had he not been
prevented by a ‘campaign of slanders and smetir§ tompulsory repatriation of
Blacks from this country is never likely to commaardoverwhelming majority of
votes. True, as both public polls and our postlhegvs British citizens as a whole are in
favour, but they will hesitate to vote for any pglwhich may attract the opprobrium of
the rest of the world, or drag Britain's name i@ thud. Why not therefore adopt a
Benevolent Repatriation policy [...] if the intraction of a compulsory repatriation
programme is likely to meet with delay, then letstart first with a Benevolent
Repatriation scheme as outlined in FP, Dec. 20.0f@edoes not preclude the other.’



(vi) Speech at Bow Town Hall, 29 May 1992, (p 3).

"...and the journalist has said "Mr Irving, we r@adoday's newspapers that you told the
ABC radio that you feel queasy about the immigratissaster that's happened to
Britain. Is that your opinion?" And | said "well gel have to admit to being born in
England in 1938, which was a totally different Eargl, | feel queasy when I look and
see what has happened to our country and nobodstbad up and objected it" and he
says "well what do you think about black peopldalmAustralian, on the British
cricket team then?. How do you feel about that thie® black cricketers?" So | said
“that makes me even more queasy..." and so heigaysand | say "no, hang on, it
makes me feel queasy but | would like to think wejot white cricketers who are as
good as the black ones" and he couldn't climb bthai you see. And then he says "so
what you're advocating then is a kind of race lshtr§o | said "before | answer your
questions, would you tell me what you believe smagournalist, an Australian
journalist. Do you believe in mixing up all god&es into one super, kind of mixed up
race. Are you in favour of racial inter-marriagalaacial mixing and he said "well |
believe in multiculturalism”, of course that's thézzword, it will come here sooner or
later.’

(vii) Diary entry, 10 November, 1987 (p 19).

'‘God works in mysterious ways, but here, we agre@ppears to be working
[unreadable word] towards a Final Solution, whicaynaruelly wipe out not only
Blacks and homosexuals but a large part of the dddlicts and sexually promiscuous
and indiscriminate heterosexual population as wellThe only weapon against AIDS,"
| suggest, "is an aspirin: clenched firmly betwésmknees at all times."

(viii) From Mr Irving's web-site: From a speechtbe Clarendon Club, 1990 'We Have
Lost Our Sense of Destiny' — David Irving.

"...THUS WE FOLLOW this tangled thread. At the eidhe war, in 1945, the British
empire was at its greatest ever extent in hisfOoy. armies straddled the globe. We
were beginning to get back the territories we et ih the Far East through Churchill's
foolish military and naval strategy. And sudderilg empire went. Groping around in
the darkness, we look for the Guilty Men. Parttitink we must blame sins of
omission. If we look back from where Britain is nomith just a handful of people of
true English, Irish, Scots and Welsh stock — apgmsive, furtively meeting in dinners
like this, exchanging our own shared sensationssan@ws — then we can see where
some of the worst errors have been made. In 195&xbmple we find Lord Hailsham
saying at a Cabinet meeting: "I don't think thidd@ioed Immigration is going to be
much of a problem in Britain. We only have 100,@®@ese immigrants so far, and |
don't think the numbers are likely to grow muchdmaythat! So on chance | am against
having any restrictions imposed.” Traitor No. 1He British cause. (I should like to
think there is somebody, somewhere, doing whate&illand Sullivan would have had
the Mikado do: which is, making up a "little lisif names of people...) Even if we all
pull together, jointly and severally for the nesif twenty or thirty years, and manage
to put the clock back, say, half an hour of itsgjrthe really Guilty People will have
passed on, commemorated only by the bronze plandthe statues and the memorials



scattered around our capital. We can go arounceiade those monuments; but it is
going to be a damn sight harder to put Britain babkre it was. | don't think Mrs.
Thatcher or her like are going to be the peopkatdt. Even less do | think the Socialist
Party are going to be the people to do it. Notmrakes me shudder more than two or
three months, working on a new manuscript, andiveback at Heathrow Airport —
where of course, my passport is checked by a Rakishmigration officer (Laughter).
Isn't that a humiliation for us English? (Applausegnd | go outside the Terminal
building and there is the Evening Standard plasasihg "Kinnock in Fresh
Wedgwood Benn Row". This | think is about the lotygsint in one's human emotions:
"Kinnock in Fresh Wedgwood Benn Row." Britain's til@g in the hands of people
whose minds are so small that they could passtlefésty through the eye of a needle.
(Applause).’

9.7 The Defendants allege that in the extractsegliat paragraph 9.5 above Irving
variously blames the Jews for the existence ofsariitism; seeks to pin the
responsibility for their misfortunes (including thi®locaust) on the Jews themselves;
mocks the Holocaust survivors and accuses theraaidiisg to make money out of their
experiences and the tattoos on their arms; chaiseselews individually and
generically in offensive and insulting terms; paytdews as greedy, conspiratorial and
“traditional enemies of the truth”. Evans regartfgohg's claim of the existence of an
international Jewish conspiracy to be a centrahel® of one of the most extreme
forms of anti-semitism.

Irving's denial that he is anti-semitic or a racist

9.8 Irving firmly denied the charge that he is ati-aemite or a racist, adding that the
Court should in any case concentrate on his hegtbwritings rather than on his
speeches and entries in his private diary. Irvioigied out that he has disclosed
millions of words from his diaries to the Defendawho have made tendentious and
unrepresentative use of them in order to vilify famanti-semitic and racist.

Anti-semitism

9.9 In regard to his attitude towards Jews, Inasgerted that there is no reason why the
Jews should be immune from criticism, but thatdsto be equated with anti-semitism.
It is not anti-semitic to make a statement hostildews if the statement is justified.

9.10 In the course of the trial | acceded to a estiby Irving to listen to a video, about
one hour in length, of a speech delivered by hireritly and without notes to an
audience in Tampa, Florida in October 1995. (Tleéaépart of that speech is set out at
(vii) in paragraph 9.5 above).The purpose, as ewtdod, was that in that speech
Irving deployed his argument as to the reasonhereixistence of anti-semitism. He said
that, if the argument is properly understood, ihdastrates that he is not anti-semitic. |
hope | do not over-simplify the argument if | summea it in this way: Jews have been
hated for 3000 years. They are hated wherevergbeinstead of pointing the finger at
those are anti-semtic, they should ask themsel\gstey are anti-semitic; why do

they persistently attract an anti-semitic reactitime answer is that they provoke the
anti-semitism by their own actions. Irving citedaexples, including claims for huge



compensation from the Germans for the Holocaustdisttbnesty on the part of Jewish
financiers. The Jews have brought the anti-semitisrthemselves by their own
conduct and attitudes. Irving argued that in tpisexh he was explaining anti-semitism
and not justifying it. That was what he claimedimeant when he answered in the
affirmative the question asked of him at the megtmTampa: "Are you trying to
suggest that [the Jews] are responsible for AudeHiiemselves]?"

9.11 Irving agreed that he had criticised individgukews, including on sevral occasions
survivors of the Holocaust or those claiming teshevivors. But, he explained, the
criticism was not anti-semitic. Thus the rhetorigakstion which Irving asked Mrs
Altman, the woman with an Auschwitz tattoo on henahow much money have you
made out of that tattoo since 1945, was indeedtiaism of Mrs Altman but there was
nothing anti-semitic about it.

9.12 When asked by Mr Rampton in cross-examinatioat was the origin of the
anecdote included in his speech in Milton, Ontd881 about the portable telephone
box supposedly used to gas Jewish escapees froohwiis, Irving replied that it
derived from an account by an Auschwitz survivoe.whas, however, unable to recall
who the witness was or when he heard about it.dde@ed that the claim that the Jews
were lured to enter the box by the telephone badimg was an "embellishment”. Irving
explained that he wanted to capture the attentidriscaudience. He justified his use of
this "ludicrous” story by saying that it illustratéhe problem with eye-witness evidence
about the death camps, namely that such withessegnce themselves of the truth of
manifestly incredible events. He was unable to &xrplvhy the audience found the story
so funny. He repudiated the suggestion that hef@eing the anti-semitism of his
audience instead of discussing the eye-witneseruaas a serious historian would do.
Irving argued that he was not talking about Jewthan part of his speech.

9.13 Irving defended his comment in the same spgwthmore people died in the back
seat of Edward Kennedy's car at Chappaquiddick diechin the gas chambers at
Auschwitz. He claimed that in his speech he hdddhreferred to the gas chambers of
Auschwitz "which are shown to the tourists", trgtthe gas chambers which were
reconstructed after the war. He claimed he alwdged those words. Irving explained
that the applause from the audience had drownestlast words of the sentence. But,
when the video was played, it was apparent, asdrkiad to accept, that he had not
added the words "which are shown to the touristging had to accept also that he has
on other occasions, for example at Moers in Canadf90, claimed that the
extermination camps not only at Auschwitz but als®where are "dummies”.

9.14 Irving agreed that on occasion he has beeroked into making insulting remarks
about Jews. His remark, set out at (xiv) in parplgra.5 above, in which he made
reference to the sum of humanities including homoalks, gypsies, homosexuals and
Jews, was made in circumstances of extreme pres$ume his home was being
besieged by rioters who, according to Irving, ideld members of all those groups. He
was describing, literally, those whom he could @e¢he other side of the barricades.
Similarly his adverse characterisation of Simon $&mhal was not because he is a Jew
but because he is ugly.



9.15 Irving explained that the object of his refere to the "Association of spurious
survivors of Auschwitz" was to mock the so-callg@-evitnesses who tell lies about
what happened to them. His reference to their mggasychiatric treatment while
admittedly tasteless was of drawing attention eogtoblem that these witnesses are
deluding themselves about their experiences. Irglagned that the reference was
greeted by renewed applause from the audience $etmuis a good speaker and not
because the audience was composed of like mindedanites and neo-Nazis.

9.16 Irving denied he adopts or promotes a stepeody the ugly, greedy Jew. Rather
he employs that stereotype to explore how it carteexistence and to give a warning
to Jews against taking actions that may reinfard@/hen asked about his statement,
that the perception the world has of the Jewislplgeis one of greed to which they
contribute by their behaviour, Irving replied tia&t was investigating the reasons why
people become anti-semitic. He was just puttingskiiinto the skin of an anti-semite.
Irving defended his derogatory references to thesichl appearance and names of a
number of Jews as making fun of them.

9.17 As | have already recorded in section Il ahdwing believes that self-appointed
leaders of the Jewish community are persecutingdyisuppressing his freedom of
speech and seeking to abrogate his right to tiaeeind the world. They are amongst
"the tradition enemies of the truth". That beinglsang argued that he has every right
to criticise them for doing so without attractifgetiabel of anti-semitism. Irving
defends his reference to members of the Board ptibbes of British Jews as
"cockroaches" because he regards them as beingnsbfe for an attempt to destroy
his professional career and family by persuadiisgdmerican publisher not to publish
his books. When challenged to produce his evidércinat accusation, Irving
produced the minute of a meeting (which post-datsdeference to "cockroaches") in
which the representatives of the Board who wersgireagreed not to take any action.

Racism

9.18 Denying the accusation that he is a racsfidrsaid that he has in the past
employed several members of the ethnic minoritiessproduced photographs to prove
it.

9.19 Irving explained that the ditty which he coregd for his daughter, set out at (ii) in
paragraph 9.6 above was his angry response tdiele avhich had appeared in a
magazine, which had put a sneering and offensipgarabeneath a photograph of
himself and his daughter. It was not intended todoest. He said the same of the entry
in his diary which refers to God moving in a mygias way towards a Final Solution
wiping all the blacks, homosexuals and others incafthrough an AIDS epidemic,
which is at (vii) in paragraph 9.6 above. Irvingpatned that he is a religious man and
was musing about the strange way in which God wadilkswas not approving the
spread of AIDS.

9.20 Irving stated that he does condemn as traimse politicians who condoned the
immigration into this country on a large scale lafdx people in the 1950s and 60s. He
admits to chauvinism. He was joking when he tolaniers of the Clarendon Club that



he was glad to see coloured families arrive at loonairport and glad to see them go.
This was part of a standard speech which he giveddbating purposes. He denies that
he is anti-coloured or a racist. He argued thagis not racist for him to say that it got
up his nose to see "one of them" reading the newtelevision or to suggest that black
news-readers should be confined to the less impiomaws about muggings and drug
busts. (The extract is set out at (iii) in paragr8p above). He hankers after the days
when the BBC news was read by a man wearing a djacieet.

9.21 Irving defended his comment that he felt "gye&about black people playing
sports for England as an expression of his "pattiprivate thoughts on the topic.
When he said that it was "humiliating” to have passport checked by a Pakistani, he
as not making a racist remark. What he meant watsatin Englishman would be better
at controlling immigration than someone born outhid country. Irving's comments are
at (iv) and (viii) in paragraph 9.6 above.

X. JUSTIFICATION: THE CLAIM THAT IRVING ASSOCIATES  WITH
RIGHT WING EXTREMISTS

Introductory

10.1 It is common knowledge that there exist withiis country, as well as in Europe,
the United States and elsewhere, a variety ofughgj groups and organisations. Of
course some stand further to the right in the jealispectrum than others. The groups
themselves differ in their structure: some are falynconstituted and readily
identifiable; others are loose-knit and hard togamvn. By virtue of their policies and
chosen political methods, including on occasionu$e of violence, some of these
groups may be characterised as right-wing extremist

10.2 The same is true of the individuals who mgkéhese groups and organisations.
Some are neo-Nazis, dedicated to overthrowing blert means democratic systems of
government and replacing them with the machinenyationalist totalitarianism. Others
are less extreme: they may themselves be non-vialehoppose the stirring up of
violence by rabble-rousing public speeches and deirations. The political objectives
of some of these individuals may be limited to @ldeption of right-wing policies on
such issues as immigration, housing and sociaty@lithin the framework of existing
democratic structures. Others subscribe to doctfieacial supremacy, ethnic
purification and national expansion and policiesotadvance the allocation of
resources on racial lines.

10.3 The question is whether and, if so, to wh&trexdrving associates or has
associated himself with such groups and individuBtie question arises for two
reasons. The first is that LipstadtDenying the Holocaudinks Irving to various
extremist organisations (though the Defendantsalpas | have already noted, seek to
justify the existence of the links mentioned bydtgut). The second reason is that,
according to the Defendants, the existence of socstion between Irving and right-
wing extremist groups or individuals supports tloaise that the reason for his
falsification of the historical record is that lsehimself a right-wing ideologue.



Case for the Defendants

10.4 The case for the Defendants is that Irvingregalar and close relationships with
right-wing extremists in various parts of the worlldl support of this case they rely on
the expert evidence of Funke and upon the writtétieace of Ms Rebecca Guttman as
to Irving's alleged relationship with an extrenfsherican organisation.

10.5 In his report and in his oral evidence Funkeegevidence of Irving's alleged
association with right-wing extremists and neo-NaziGermany. He explained how
right-wing extremism emerged in Germany. There weeeasserted, three stages: the
first was in the late 1940s and resulted in thedfathe Socialist Reich Party ("SRP") in
1952. The second was in the late 1960s and ceoirédlte German National Democratic
Party ("NPD") and, after its 1969 election defeat,Dr Gerhard Frey's German People's
Union ("DVU"). The third started in the late 198@%d has involved the DVU and
various groups of militant neo-Nazi activists. Amgehthe latter he cited in particular
theNationale Offensiver National Offensive ("NO"), thilationale Listeor National

List ("NL") and theAlthans Vertriebsbewege und Offentlichkeitsarf&vO").

10.6 Basing himself on a painstaking study of Ig@rdiaries, video and audio material
and reports from the Office for the Protectionls Constitution, ("OPC"), Funke
described the association which he alleged existddeen various extremists in
Germany. He gave an account how in 1993 Irving cenie banned from entering
Germany following action being taken against hirthatinstigation of the OPC.

10.7 But the Defendants ultimately rested theiedas saying that Irving associates
with right wing extremists upon a limited numbergodups and individual which they
identified. According to the Defendants, they shitheecharacteristic that they promote
Holocaust denial, anti-semitism and racism. Soméeh engage in or advocate the
use of violence. | shall list them, summarisingath case where, according to the
Defendants, they stand in the political spectrush\ahat is the nature of Irving's
alleged association with them.

10.8 Gerhard Frey/ DVU:

Frey is the leader of the DVU and, it is allegeteading right-wing extremist who
plays down the crimes of the Nazi period. He heljpedrganise the meeting at Passau
for the DVU on 18 February 1991. He can be seen in a video madevimglof a
meeting at Passau. Irving has corresponded wity &rd spoken regularly at DVU
meetings. Frey has also offered Irving advice @ndbntents of his speeches.

10.9 Gunther Deckert/NPD:

Decekert joined the NPD in 1966. The NPD is a Fghtg party which is alleged to
have become more radical under Deckert's leaderdeippecame deputy chairman and
head of its youth wing in the 1970's. Deckert hearnbconvicted of incitement to racial
hatred and defamation of the memory of the dead.Odfendants claim that the NPD
have organised many of Irving's speeches in Germany



10.10 Ewald Althans:

Althans has had connections with many groups omxtreme right. In particular he
was the organiser of the AVO from 1986 until itsstire in 1992. The AVO has a
programme which is anti-semitic. It has also bessveaiated with revisionists such as
Zundel and has contacts with neo-Nazis. Althanskeas convicted of incitement to
racial hatred and defaming the memory of the déadording to Funke, Althans was
much inluenced by Remer. He can be seen in thefla meeting at Munich on 21
April 1990 and in a video of the Leuchter Congriesslunich on 25 March 1991.
According to the Defendants, Althans has organmady of Irving's speaking
engagements in Germany. He also organised a domnire anniversary of Hitler's
birthday which Irving attends. The relationshipvbetn the two men deteriorated in the
early 1990's.

10.11 Karl Philipp:

Philipp was an active member of the NPD in the 19@0Ad 1980's. He has been fined
for incitement of the people and defamation. Hewaten for a number of neo-Nazi
newspapers. He has worked with Ahmed Rami. He easebn in the video of the
meeting at Munich on 29April 1990, which was attended by Irving. Irvingetrhim in
1989. According to the Defendants, Phillip subsetjyerrranged speaking tours for
him. He was involved in the production of Irvingldeolch Komme Wieder

10.12 Christian and Ursual Worch:

The Worchs founded the Akionsfront Nationale Sagiah ("ANS"). After the it was
banned, Chirstian Worch became a member and lageobthe leaders of the
Gesinnungsgemeinshaft der neuen F(GBANF"). From 1993 he was deputy chairman
of the NL. He has a conviction for contravening lfa@ on the ANS. He can be seen in
videos of a meeting at Hagenau on thB l®vember 1989; the meeting at Munich on
215 April 1990; the Leuchter Congress in Munich off 28arch 1991 and the meeting
at Halle on 8 November 1991. All these meetings were attendelviryg. According

to Funke, he has organised speaking engagemeritsifay on behalf of the NL; they
have spoken at together in public and they cormgpegularly. Ursula Worch is active
in the same groups as her husband.

10.13 Thies Christophersen:

Christophersen was &6-Sonderfuhran a plant nursery near Auschwitz. In 1973 he
publishedDie Auschwitz-Luger The Auschwitz Lie. He has sought the re-legdilis

of the Nazi party. In 1988 he appeared at the ¢fidlrnst Zundel trial in Toronto. In his
evidence Funke contended that he was responsibtedanising the meeting at
Hagenau on 12November 1989. At this meeting were Faurissonzmtlel among
others.

10.14 Michael Swierczek/National Offensive:



Swierczek has been a member of ANS. In 1990 hediedithe NO, which was banned
in December 1992. In 1995 he was convicted fongtts to revive the ANS/NA.
According to Funke, he is one of the more imporfanttionaries in the militant neo-
Nazi scene. He has also been involved with the GdiNiag spoke at an NO meeting
in 1992 where he was introduced by Worch.

10.15 Wilhelm Staglich:

Staglich was stationed at Auschwitz before 1943.9A2 he was a member of the NPD.
Having been disciplined for his connection withght-wing extremist newspaper, he
retired from his job as a judge in 1975. He pulddsh bookl'he Auschwitz Myth.
Legends and Realityid 1987 his doctorate from the University of Gogten was
removed. He has been a member of the Editorial gaityiCommittee of the IHR's
Journal of Historical ReviewHe has had contacts with Althans and Christogmerde
died in the middle of the 1990's. He can be seehdrvideos of the Hagenau meeting
on the 13' November 1989, the meeting at Munich o 2pril 1990 and the Leuchter
Congress in Munich on 23Vlarch 1991. Irving appeared alongside Staglidha&"

IHR Conference in September 1983.

10.16 Ahmed Rami:

Rami is a Swede. According to Funke, he is an sariite who speaks frequently about
the so-called 'Zionist Mafia'. He is alleged toabelose ally of Faurisson. He and Irving
both spoke at the Leuchter Congress in Munich imckld991 and at the T1HR
Conference in 1992.

10.17 Pedro Varela:

According to Funke, he is a revisionist and neoiMdm now lives in Spain. He can be
seem in the video of the Leuchter Congress in Munit 23" March 1991. He
organised a speaking tour of Spain for Irving i82@nd had been in contact with him
before that.

10.18 Ernst Zundel:

Zundel is a leading revisionist. His company iegdld to be one of the biggest
producers of neo-Nazi and racist material in theldvdie is the author dfFhe Hitler
We Loved and Whin his evidence Funke described as a kind of pffRemer. He
can be seen in the video of the Hagenau meetirigeoh2 November 1989. Irving
appeared at his first trial in Canada in 1986. &limehd Irving subsequently
corresponded regularly. Irving appeared also atiZlsmisecond trial in 1988.

10.19 Otto Ernst Remer:

Remer was formerly a Commander of the Berlin W&eliment '‘Gross Deutschland’,
which helped to crush the revolt against Hitler20nJuly 1944. He co-founded the SRP
which was banned in 1952. In the 1980s he founkdecdeo-Nazi German Freedom
Movement. In the 1990s he was convicted for incéetiio racial hatred. Funke alleges



that he has extensive contacts with strands of vighg extremism in Germany and
abroad. He can be seen in the video of the meatiMunich on 21 April 1990. Irving
has interviewed Remer and written favourably alwut regularly in hisAction
Reports.

10.20 Ingrid Weckert:

Weckert is a leader of the GANF group 'Action Retioe of Life’, which uses
ecological and biological ideas to promote a fofrmagial purity for Aryans. Irving has
been in contact with her since 1979. She has bemviated for inciting racial hatred.

10.21 Thomas Dienel:

Dienel was the state chairman of the NPD in ThuemdHe helped to organise the rally
in Halle on 9 November 1991. He also led the Thgeimneo-Nazi DNP founded in
1992. In 1992 he was convicted of incitement ofgiaeple and defaming the memory
of the dead. He can be seen in the video of theingeat Halle on 9 November 1991.
He was one of the organisers of that meeting; bkespn the same platform as Irving
and Christian Worch.

10.22 Gottfried Kussel:

Kussel has been a member of the NSDAP/AO since.1®3¢brding to Funke, he is a
leading activist in the German and Austrian neoildagnes. He has been sentenced in
Austria for National Socialist activity. In his édnce Funke stated that he has worked
closely with Christian and Ursula Worch and witlibains. He has been one of the
leading figures in the GANF. He can be seen irvitieo of the meeting at Halle off' 9
November 1991 which had helped to organise.

10.23 The Institute of Historical Review ("IHR"n@luding Mark Weber, Tom
Marcellus and Greg Raven):

The IHR was founded in the US in 1979. It is alkge be an organisation which is
well-known for its denial of the Holocaust. It orgses annual 'Revisionist' conferences.
It produces thdournal of Historical RevieW'JHR"). Irving first appeared at its
conference in 1980 and has subsequently participative further conferences. In

1991 Irving is alleged to have organised a medigtgveen Weber of the IHR and
Weckert of the DVU in Germany. Irving's works arempoted in IHR literature. The

IHR is involved in arranging some of Irving's speaktours in the United States.

10.24 National Alliance:
the National Alliance is a large neo-Nazi organ@atn the US led by William Pierce.
It is right-wing, racist and anti-Semitic. In hissavers to pre-trial requests by the

Defendants for information Irving stated:

"l have no association with the body known to trefdddants as the National Alliance
as such or whatsoever. | cannot rule out that mesrdfehat organisation ... have



attended functions at which | spoke. ... | do ngpea that | have spoken at any National
Alliance meetings. It might be that on occasiogeatleman who was a member of the
National Alliance offered to organise a lecturerfoe. In other words, he undertook to
find a suitable room. But | then circulated 'mytienlocal mailing list to provide an
audience. No doubt he brought his friends as well..

It is the case for the Defendants that those arssarerfalse. They contend that Irving
has spoken at three National Alliance meetings,afiwehich was recorded on video
and which shows Irving speaking with an Alliancaer visible on a wall to one side
of him. They rely further on Irving's corresponderand diary entries as showing that
he received an invitation on headed National AtEnotepaper to speak at a meeting
arranged by that organisation. One of Irving'sydentries records that the meeting
which was he was to address that evening was tatsmised by the National
Alliance". The Defendants also produced a Natidiince bullet in which report one
of Irving talks at a meeting of a branch of theamgation. The rely in addition on the
recording of the talk he gave in Tampa, Floridd996 in which Irving is welcomed by
the chairman "on behalf of the National Alliancational Alliance literature, which is
on sale at the meetings arranged by the organisageeals that membership is limited
to "non-Jewish Whites", who support the goals efdihganisation which include
building a new White world, the advancement of Alngan race and the restoration of
White living space.

10.25 Robert Faurisson:

Faurisson is a former French literature teacher dsargued that Anne Frank's diary
is a forgery; that the gas chambers and the geaadithe Jews are lies and that there is
a Jewish conspiracy to exploit the Holocaust ireotd obtain money for Israel. He
gave evidence at the first Zundel trial in 1986.Hds been found guilty of distorting
history and incitement to racial hatred in Frariaurisson has attended and spoken at
IHR conferences; he is a member of the editoriar®f its journal. Faurisson can be
seen in the video for the Hagenau meeting on tAeNt®ember 1989. Irving has on
several occasions spoken on the same platformwassgan. He also spoke in 1991 at
Clarendon Club meeting organised by Irving. The tmen have corresponded

regularly.

Irving's response

10.26 Irving agrees that he did from time to tiqmeor to being prohibited from

entering Germany, address both the NPD and the OWey were organisations which
were under German's strict laws both legal andtdatisnal; they were not extremist.
Irving was critical of what he regards as the repnge laws in place in Germany which
have the effect of stifling freedom of expressiloning said that he had disclosed in the
action transcripts of his addresses: there wasngtxtremist in what he said. He had
not spoken of Holocaust denial or engaged in ariigssm at any of these meetings.
Irving agreed that Deckert of the NPD is a frienthwhom he is in regular contact.
But there has been nothing extremist or anti-sermtthe correspondence which they
have exchanged.



10.27 In regard to the list of alleged extremistsipiled by Funke, Irving described
them as an "ugly ragbag of neo-Nazi extremists"cldaned that most of the names
were completely unknown to him. He pointed out thatDefendants and their team of
experts and lawyers have spent many man-hoursimgattirough his diaries and other
papers looking for mention of them. For the most ffee trawl has been unsuccessful.
Irving also mounted the argument that it would lb@tn the least reprehensible for him
to associate with somebody holding extremist vidimsould be objectionable to
associate with extremists only if they were violent

10.28 Irving sees this part of the Defendants' pfgastification as an attempt at "guilt
by association”, comparable with the worst exceetdse McCarthy era in the US. As
an illustration of what he regarded as an attergghb Defendants to smear him, Irving
cited Funke's claim that a man named simply as fid®y in his diary was in fact
Thomas Dienel. But Irving said never learned Thdsiast name and has not, to his
knowledge, ever encountered Dienel. In the same thiayDefendants had introduced
into the evidence Michael Kuhnen. But, said Irvihg,had explicitly said he would not
attend any function at which he was present anchieadr had anything to do with him.

10.29 Of the individuals identified by the Defentianrving submitted that "shorn of
their commercial packaging, they do not amounteyymuch". Althans was accepted
by Irving to be an extremist, although that hadbeen apparent when they first met.
Irving regretted his acgaintance with him. As taliBhirving agreed that he is a friend
and a revisionist. His position in relation to Zehd/as similar: he agreed that he is a
revisionist holding right-wing political views babnsiders him to be a respectable man
who is "free of any conviction". He holds no brief Zundel's particular views and

"wild horses would not make him read some of hiskst. He described his

relationship with Christopherson as "tenuous".ngvadmitted to an association with
Varela and Weckert. Despite the evidence of megtivigch they attended together and
the correspondence exchanged between them, Inasgeluctant to admit any
association between them. As to Staglich, Irvirggified that he did not speak to him at
the Hagenau dinner to commemorate Hitler's birthulgydid have breakfast with him
the following morning. Irving denies any associatiith Rami or Kussel (although he
agreed that he has shared a platform with botheshton one occasion). His only
contact with Remer (who he accepted is "an unréoaeted Nazi") was to interview

him for a book He had no recollection of Swiercaekl categorically denied any
association with Dienel.

10.30 Irving acknowledged that he is friendly whibth the Worches but not intimately
so. It was Ursula Worch who invited him to speakhatrally at Halle. Irving was at
pains to refute the Defendants' claim that the widiethat meeting revealed him to be
associating with well-known extremist in an enviment where Nazi slogans, salutes
and uniforms were much in evidence. In the firaicpl asserted Irving, the video has
been edited and re-edited so as to make it appegpromising. In any case he spoke
briefly at the meeting, taking no part in the piggien beforehand and leaving promptly
after he had spoken. He can be seen shaking hilsineégsapproval at the Nazi slogans.
He paid little attention to the others on the gatf. There was nothing about Holocaust
denial in his speech.



10.31 In relation to the IHR, Irving said thatntluded elements which are "cracked
anti-semites”. But he said that its officials ngall held academic qualifications. Irving
claimed that he had tried to introduce to the IHRathe called "mainline historians".
He said he had never been an official of the IHR aigreed that he has on several
occasions spoken at their meetings (though he thét he had done so no more than
"occasionally"). He spoke on historical events, sahthem uncomfortable for his
audience. There was nothing extremist in what e #avas not his decision to include
reports of those speeches in the IHR Newsletteladdepted that he regards the IHR as
an ally but claimed that his association with theminimal.

10.32 Irving claimed that he had no knowledge a-Neazi nature of the National
Alliance. He had not seen or read the literatutteopii by the organisation. He had no
interest in it. Although his diary records his hayi'set up the room" for one of his
talks, he had not noticed that the literature ef Association was on sale at the
meetings at which he spoke. He asserted that hislde the pre-trial answers to the
Defendants' request for information of any assamawith the National Alliance was
true. He had not noticed the National Alliance anmhich can be seen in the video of
his talk in Tampa, Florida in 1996. He correspondéti Gliebe (who is a prominent
member of the Alliance) because he is a persoiggidr The headed National Alliance
notepaper used by Gliebe meant nothing to him.tfiree meetings at which he spoke
were not National Alliance meetings. He agreed dma¢ntry in his diary refers to
meetings being organised by the National Alliangedbaimed that he had not the
slightest notion who those people were. He alseejthat his diary makes reference to
a Nazi-style introduction at one of the meetingw/laich he spoke and to Nazi-looking
crackpots being present but explained that he bambntrol over who was present.

XI. JUSTIFICATION: THE BOMBING OF DRESDEN
Introduction

11.1 As | have already pointed oDgnying the Holocaustontains no reference to the
bombing of Dresden. As explained in paragraph Bave, the evidence is nevertheless
admissible in support of the plea of justificati®efore addressing the way in which
the Defendants seek to place reliance on this tbgltall summarise the events in
question.

11.2 Early in 1945 Soviet forces were advancingsenmany from the East driving

back not only the German military but also a langenber of refugees. It was against
that background that the Allies embarked on a galiccarrying out bombing raids

upon German cities, amongst which the principaets were Berlin, Leipzig and
Dresden. Of these cities Dresden was at that tiadeast industrialised. It was an
historic city in which were contained many of Genya finest old buildings and

cultural treasures. There were industries (inclgdirmament factories) there too but the
city's main function was as an administrative, sgortation and communication centre.

11.3 On two successive nights, 13 and 14 Febru@4$,1British bombers carried out
massive bombing raids on Dresden. The ostensiluf@pa of the raids was to disrupt
military industrial production. However, the targétthe raids was not the industrial



sector but rather the historic centre of the @bnsisting for the most part of timbered
residential buildings. The consequences of thesraigre on any view horrific. The
effect on industrial capacity was modest and tlseugition of transportation limited.
But the damage in terms of loss of life and desionoof property was catastrophic: a
very substantial number were killed, consistingadtrexclusively of civilian residents
and refugees, and some 15 square kilometres diette of the city were razed to the
ground.

11.4 One of Irving's most widely read books is ecoant of these events, entitled
Apocalypse 1945: The Destruction of Dresdest published in 1963 under the title
The Destruction of Dresdehle has also made frequent reference to the bandbin
Dresden in his speeches (some of which are memtiongection VIII above).

The Defendants' criticisms of Irving's account ofié bombing

11.5 The Defendants rely on Irvindgpsesdenas a further illustration of the manner in
which he distorts and twists historical facts iderto make them conform to his own
political ideology. In particular the Defendantkegk that Irving has relied on forged
evidence; that he has attached credence to uneealnlence; that he has twisted
reliable evidence and falsified statistics; thathbe suppressed or ignored reliable
evidence and that he has misrepresented the fmthewappear from the available
evidence. | shall set out the parties’ argumentslation to each of these allegations.
But, since one of the major criticism levelledatrig by the Defendants relates to his
claim as to the number of those killed in the raidshall first set out what his claims
have been.

Numbers killed — Irving's claims

11.6 The estimates placed by Irving in succeedditpas of Dresdenand in his
speeches on the number of fatalities due to thebbggrof Dresden are as follows:

I. inthe 1966 edition of he Destruction of Dresddrving contended that 135,000
were estimated authoritatively to have been kidad further contended that the
documentation suggested a figure between 100,0@30@00;

ii. inthe 1971 edition the figure for those killed waaced at more than 100,000;

iii.  in 1989 when launching the ‘Leuchter Report' irtdsni Irving informed
journalists present that between 100,000 and 280)@0e Killed;

iv. in 1992 Irving told the Institute of Historical Rew that 100,000 people were
killed in twelve hours by the British and the Angams;

V. in 1993 in a video made for the Australian pubhidarg contended that over
130,000 died;

vi. inthe 1995 edition ofhe Destruction of Dresdehe attack was estimated to
have killed 50,000 and 100,000 inhabitants;

vii.  in 1996 inGoebbels: The Mastermind of the Third Rdising noted that
between 60,000 and 100,000 people has been killdekiraids on Dresden.

11.7 Other such claims made by Irving include tik¥wing:



i. inaspeech in South Africa in 1986 Irving stateat 100,000 people were killed
in one night in Dresden,;

ii.  in Ontario in 1991 he told and an audience that @28,000 people were killed
in one night in February 1945;

iii.  in atelevision documentary screened on 28 Noverh®@t Irving said that
25,000 people may have been executed in Auschwttive times that number
were killed in Dresden in one night, and

iv.  atthe launch of the 'Leuchter Report' to in 1988 stated that there were
1,000,000 refugees in Dresden of whom "hundredsafsands” were killed.

11.8 In his Reply in the present action Irving a&skan intention to prove at trial that
estimates of casualties in Dresden have indeecdabgtween 35,000 and 250,000. At
trial he testified that the best margins for figgivéhich he would accept were between
60,000 and 100,000. Irving contended that earBémates had been inflated by the
communist government of East Germany (in which Beeswas situated) for
essentially political reasons. He denied that lteldie®en responsible for some of the
claims made on the dustjacket of the paperbackoedibfThe Destruction of Dresden

The Defendants' claim that Irving relied on forgeevidence
The case for the Defendants

11.9 The main plank of the Defendants' case aghinsg in relation to his book about
Dresden is the way in which he used forged evidemamelyTagesbefeh|Order of the
Day) no. 47 ("TB47"). This document was dated“22arch 1945 and attributed to a
Colonel Grosse. It purported to quote a brief etthaom a statement made earlier by
the Police President of Dresden. It put the nunalbelead at 202,040 and expressed the
expectation of a final figure of 250,000. TB47 feat in the 1966 and 1967 editions of
Irving's book and is reproduced in both as an appen

11.10 Irving had previously in 1963 denounced TB4%purious and as an ingenious
piece of propaganda. In the 1963 editiooésdenirving had referred to Goebbels
having deliberately started a rumour about theldedtin Dresden "wildly exceeding
any figure within the realms of possibility". Hesalreferred in that edition to the
leaking of what he described as a "spurious" oodl@3 March 1945 which gave a
figure for deaths of 202,040 and an estimate ofeniean 250,000 for the final total.
TB47 had already been denounced as "false anduienity invented and publicised”
in a book by Professor Seydewitz.

11.11 But Irving subsequently changed his mind abmiauthenticity of TB47 when
he was provided with a copy of it. In the 1966 ieditof Dresdenlrving was coy about
naming his source. The indirect source was a resimfeDresden named Dr Funfack,
who according to Irving had received the documirdugh official channels. Dr
Funfack showed the document to a Dresden photogragfalter Hahn, who made a
copy of it. Irving visited Hahn in November 1964dasaw the copy of the so-called
TB47 and asked for a copy of that copy. Hahn's wifiiged and typed out a copy for
Irving. Walter Lange, the Dresden City archivistsvadso at the Hahns' that day and he



told Irving that the document was a patent forgeryng's copy was not authenticated
by any official stamp.

11.12 The Defendants contend that, in these cirtamoss, Irving should not have
made any use of TB47 or the figures contained iviet, despite the lack of verification
and despite the doubts which he himself expressedtdhe figures at the time, Irving
began to circulate information about TB47, claimihgt he was in no doubt as to the
authenticity of the document, adding that it reradiito be established if the figure for
casualties was equally genuine.

11.13 Whatever may have been his reservations ahedigure, Irving on 28
November 1964 wrote to his German publisher thairtfformation in TB47 was
"sensational”. On 6 December 1964 he wrote to tbed3t of Coventry Cathedral in
connection with a forthcoming exhibition enclosagopy of his copy of TB47:

"To drive home the impact of the exhibition | ammgest that you have the text of the
Police President's report on the Dresden raidaqgtad) printed in large type; | think
that its nonchalance and the casualties it mentame a shattering impact...| am
myself in no doubt as to the authenticity of thewoent, having obtained it from the
Dresden Deputy Chief Medical Officer responsibledisposing of the victims".

11.14 When the German editionTfie Destruction of Dresdemas reviewed in
December 1964, Funfack was named in the preseasithor of the new casualty
figures. This prompted the latter to write to Inyion 16 January 1965 to say that he had
not been the Dresden Deputy Chief Medical offitieat he had only ever heard the
numbers third hand and that he had not been ingdatvany official capacity. He also
pointed out that he was only given a copy of TBA%he same letter Funfack told
Irving that General Mehnert, the city commanded spoken of 140,000 deaths and
that Professor Fetscher, head of civilian air dedehad spoken of 180,000. Mehnert
and Fetscher had both since died but Funfack teldgd that an International Red Cross
delegation had visited the city and that the hdatai delegation would know best.
Funfack suggested that Irving contact the Red Cidewever, the Red Cross informed
Irving that, whilst a delegate of theirs named Kégt had been in the area at the time,
no information concerning the numbers killed in taels had been gathered by him.
His reports had not even referred to the air raids.

11.15 Despite Funfack's expressed inability to entibate TB47, Irving continued to
promote TB47 in the German press. Irving had resgkihe letter from Funfack in late
January 1965 at the latest. Yet in February 196&roge a draft article for thBunday
Telegraphwhich persisted in the claim that he had receivBd7Tfrom Dr Funfack,
who Irving continued to describe as Deputy ChietdMal Officer, Dresden District,
and as such responsible for the cremation and sk$pd the victims.

11.16 On 19 March 1965 Irving wrote to his Ital@ublishers that his then figure of
135,000 for the death toll was "probably too lowé told them that he had obtained
copy of an official police report which gave a fifigure for the death roll of between
202,040 and 250,000. He asked that, if the Itadidition had not gone to press, this new



fact and document be inserted. He added that igeam) into the German and East
German editions.

11.17 The Defendants contend that the use madevibg lof the purported TB47, as
described at paragraphs 11.13, 15 and 16 was urioaable. The Defendants contend
that, in the light of Funfack's denials, it was s@than irresponsible for Irving to
promote the new figures without revealing Funfadirials. Irving was making use of
a document which he knew might well have been frgte was well aware that the
Nazis themselves had used similar figures and wess0f TB47 when promoting the
numbers of dead in Dresden to the foreign neutedgand to Germans for domestic
propaganda purposes.

11.18 Evans claimed that there were internal reasdny Irving should have been
suspicious about the supposed TB47. Apart frontatie of official stamps or
signature, the text of TB47 is indicative of a chynforgery. It opens with the words 'In
order to be able to counter wild rumours' and dd8e the rumours exceed the reality,
open use can be made of the actual figures'. Butimours themselves never pointed
to more than 200,000, so quoting 202,040 couldtte to counter the wild rumours.
Furthermore, Evans noted that comparable raidglmer German cities had led to
casualties representing between 1% and 3.3% afibpulations. In Dresden 250,000
dead would have meant 20-30% of the population. Hsked Evans, would it have
been possible to have removed 200,000 bodies wathionth. Moreover the claim in
TBA47 that 68,650 were incinerated in thiémarktdefies belief, according to Evans,
since it would have taken weeks and many gallorggaebline to burn so many corpses
in the available space.

11.19 In February 1965 Theo Miller, who had be@memnber of the Dresden clearing
staff in 1945, wrote two letters to Irving in whibtle gave a detailed account of the
system whereby commanders of the rescue unitstezptire humber of corpses found
and the numbers were entered in a book kept by Herontinued:

"Soon after the attack we heard in (sic) the rddigeph Goebbels reporting on the
attack on Dresden. He spoke of 300,000 deads [sighur book you mention the
figure of 135,000. My records at the Clearing Ssidwed 30,000 corpses. If you
assume that amount of deads (sic) completely mienivould reach 20%, the total
figure of victims will not exceed 36,000. Still ghiigure — two full divisions — is terrible
enough”.

Miller's second letter went into even greater detad reiterated the figure of 30,000
which he said that he remembered well.

11.20 The Defendants say that this was apparergtiilde evidence from a witness
who on the face of it was ideally placed to knoe ttue facts. They contend that no
conscientious seeker after the truth could honéstle ignored this evidence. Irving
never mentioned Miller or his testimony.

11.21 Irving went on 10 July 1965 to interview thielow of Colonel Grosse, the
purported author of TB47. She showed some letierdiisband had written in 1945.



Irving later claimed that their style and expressiesembled that of TB47 (which was
typewritten). He did not, however, spell out wha similarities were. Subsequently
Irving claimed thaFrau Grosse remembered her husband saying that tHedihaf

the deadvould be250,000. In the 1966 Corgi edition of his bookng/wrote that she
had said that her husband spoke of the final asthaving beer250,000.

11.22 The 1966 Corgi edition Biresdencontinued to rely on TB47 and the doument
was quoted in an appendix. Irving included in this claim that Kleiner, the leader of
the Red Cross delegation, had been informed iptbgence of witnesses by Mehnert
that the death toll was 140,000. In the 1995 edlitiging went further and claimed that
the report of the representative of the Red Cragbtmvell have contained other
information than about the number of prisoners agrtbe casualties. Whilst it is true
that Funfack had told Irving of Mehnert's figurel@f0,000 (which figure Mehnert had
stressed was not based on any documents he hgdtbeea is, according to Evans, no
evidence that the figure of 140,000 was ever saedpb the Red Cross. The Defendants
contend that no honest-minded objective historianld/rely on a story told to him at
third hand by a source (Funfack) who himself hadetiable evidence on the number
killed. Moreover the Red Cross had no connectidh tie figure given by Mehnert.
The Defendants allege that the reference to the@Resks in the 1966 edition was
designed by Irving to give spurious credibilityvithat Mehnert is claimed to have said
about the number of deaths.

11.23 In 1965 the document on which TB47 was base@ced. It was the Final Report
issued by the Dresden police on 15 March 194%ork Ithe initials of a Dresden police
officer named Jurk, whose daughter-in-law gave dr historian named Weidauer. It
was signed by Thierig, who had been a colonel@éhesden police force at the
material time. It recorded the number of deathsouf0 March 1945 as 18,375.

11.24 In May 1966 another document came to lightwhonfirmed the authenticity of
the Final report. It was a Situation Report No 140the Berlin Chief of Police dated
22 March 1945 (the same day at TB47). It recortiedsame data as the Final Report,
giving the current death toll as 18,375 and pratica final toll of 25,000. Another
Situation Report No. 1414 also made by the Berhire€of Police and dated 3 April
1945 put the figure for the number of killed recacepersons at 22,096. Evans argued
that, in the light of these documents, Irving skiduhve abandoned all reliance on
TB47. He noted that Irving affected to take theterateriously and announced his
intention to publicise the new evidence. Evanswial that when Irving did finally
reveal the existence of the 'Final Report', throtiga TimesandSunday Telegrapim
June and July 1966, it was too little and too late.

11.25 Moreover Irving began publicly to cast doabtthe veracity of statistics in the
Final Report, suggesting that the circumstanceghich the data contained in it was
collected meant that the final figures could notdédeed upon. Evans made the point
that, if the ability to count 18,375 in the 'Firéport' could not be relied upon, as
Irving contends, how then could the figure of 2@®,th TB47 be trusted. When asked
in the summer of 1966 by his Italian publishersafwanted the text of his letter to the
Timesreproduced in the forthcoming new lItalian editibming replied that he did not



and added "despite what | wrote to fimesl do no think that too much importance
can be attached to the figures given in the newn@erdocument”.

11.26 Despite Irving's professed intention to pibé the 'Final Report', the figure
given for the number of dead in the 1967 Corgiiediof The Destruction of Dresden
was revised from 135,000 down to 100,000 but neefowhe German edition of the
same year gave the same prominence to TB47 ad érjayed in the 1966 Corgi
edition and gave 135,000 as the "most probableitdigThe 1977 edition dditler's
War made the following reference to the raid: "Thehtiggdeath toll in Dresden was
estimated at a quarter of a million". The Defendanaintain that, on the evidence
which had then become available including the éiditing of TB47, no honest
historian would have put forward a figure for thesath toll in excess of 35,000.

11.27 The Defendants contend that in 1977 TB47amaslusively proved to have been
a forgery. The historian Bergander obtained a adfie original of TB47 from a
reservist, Werner Ehlich, who had had the origdwument in his hands and, in his
capacity as a member of the Dresden police forae nhade one typed and one hand-
written copy of it. Ehlich's copy of TB47 put thetal number of deaths at 20,204 and
the expected dead at 25,000. Evans surmised thélkk TB47 came into existence
when someone doctored the genuine document by@dd(i at the end of each
number. Evans expressed the opinion that the veddi®B47 on which Irving had
relied for so long was beyond question a forgery.

11.28 But Irving continued, perversely and unfoadply say the Defendants, to make
claims for a higher number of casualties. For mst¢ainGoring Irving claimed that the
death toll would rise to 100,000. At the press eoerfice held in June 1989 to introduce
the Leuchter report, he said that anything betwig¥n000 and 250,000 had been killed.
In an interview withThis Weelon 28 November 1991 Irving referred to 25,000 hgvi
been killed at Auschwitz, adding that "we killedditimes that number in Dresden in
one night". Other speeches in Canada and in themW891 and 1992 included similar
claims. The 1995 edition @estruction of Dresdegave a figure of between 50,000
and 100,000.

Irving's case as to the death toll and his useAT

11.29 By way of general answer to the criticisnrmafnner in which he has made
exaggerated claims as to the number of those killélde bombing, Irving submits that
at all times (a) he has set and published the prgpeer and lower limits for the
estimates that he gave, giving a range of figureshvnecessarily decreased over the
years as the state of information improved andh#&) he had an adequate basis for the
figures which he provided in his works.

11.30 Irving Irving emphasised that he had not lvesponsible for the claims as to the
number of casualties made on the dustjacket afubdicensed Corgi edition of
Dresden He agreed that in the 1977 and 1991 editionee@bbok he wrote that the
death toll was estimated at a quarter of a milliimere were estimates as high as that.
One such estimate derived from a West German gmarhpublication. Irving referred
also to a US Air Force document dated 19 July MHish gave an estimate of 250,000



for the number of casualties in Dresden but haatt®pt that there was no indication
where the informants identified in the documentdwiere Nazi medical officers) had
got their information from.

11.31 Irving accepted that he had been aware thatgithe war Goebbels had sought
to make use for propaganda purposes of the raldresden and that to that end he had
put into circulation a forged document giving aufig for deaths of 202,040. He
mentioned this in the first edition of DestructioinDresden published in 1963 as well
as in a letter to his publisher in 1the same year.

11.32 Irving agreed that in 1964 that he was predigith a copy of TB47 by Hahn in
the circumstances | have described. It was beaafuseprovenance that Irving did not
immediately dismiss it as a forgery on the grourat the figures contained it were the
same as those contained in Goebbels's propagarggayfoWhen he first saw TB47,
Irving believed that his indirect source for theedment, Dr Funfack, had been the
Deputy Chief Medical Officer who had been respolesibr disposing of the corpses of
the victims. He agreed that in January 1965 heveda letter from Dr Funfack in
which the doctor denied having been Deputy Chiefligld Officer or having been
involved with the disposal of corpses. But Irvirgtified that he did not believe what
Funfack said. He produced a photograph depictiles pif corpses in which he claimed
that Funfack can be seen in the background wedlamy uniform. The reason,
according to Irving, for Funfack's false denialhiat he, living in Communist East
Germany, was terrified to admit that he had besargor medical officer in a Nazi city
during the war. Irving claimed that he had beeornmfed that Funfack had indeed been
Deputy Chief Medical Officer but he did not vouctesavho provided that information.
Irving agreed that he had never revealed the fettRunfack had denied knowledge of
TB47.

11.33 When Irving first saw the figures in TB47s heaction was that, if true, they were
sensational. However, Irving accepted that fronfitlsé there was grave doubt about
the figures contained it and that there was contenthe figures for deaths (202,000)
and expected deaths (250,000) might be forged.dA\akeut letters he wrote soon after
coming into possession of TB47, Irving agreed tehad expressed himself as entirely
satisfied as to the authenticity of the documeaspite his reservations about the figures
for deaths contained in it. He did, however point that in his letter to Irving of 19
January 1965 Funfack wrote that in February 1948e@G# Mehnert, City Kommandant
of Dresden, had mentioned to him a figure of 140,80ad and that Professor Fetscher
of the Civil Defence Organisation had spoken of,@80 dead. Even so, he agreed that
the figures in the purported TB47 called for progequiries and for further
investigations to be made. Irving duly wrote to @erman Federal Archive enquiring
about the document and sought information as tevtiereabouts of its author, Colonel
Grosse.

11.34 In relation to his letter to the Provost aiv€ntry urging him to display TB47
because of the impact the figure for deaths wodkdexe, Irving pointed out that TB47
mentions not only casualties but also damage tpgrty. He conceded that the figures
had not been substantiated but added that a figudeaths of 35,000 would have been
equally shocking. Irving said that the higher figuf over 200,000 deaths appeared to



him to be in line with the number of deaths in I8lioma and other major air raid
disasters. Irving saw nothing improper in the Us€®¥47 made in his letter to the
Provost.

11.35 Irving claimed to have gone to great lengphf®llow up the suggestion made in
Funfack's letter to Irving of 16 January 1965 tiat Red Cross might be able to
provide him with information. He agreed that in theent the Red Cross had been
unable to provide any information. He denied thahie 1966 Corgi edition of
Destruction of Dresdethe assertion that Kleiner of the Red Cross hauh lieformed
by General Mehnert that the death toll was 140086 an invention by him. But he
was unable to be specific as to where the infomnatame from.

11.36 Irving acknowledged that in February 196h&e received a letter from Theo
Miller, formerly of the Dresden clearing staff. ldenceded that there was no reason to
doubt Miller's good faith but claimed (despite taet that Miller's figure of 30,000 is
very close to the figure in the genuine TB47) teimay have been fantasising. He
agreed that he had made no mention of Miller'sexnd. But he rejected the suggestion
that he had been guilty of applying double stansiarglacing reliance on third-hand
hearsay accounts provided by Funfack and ignorisggliand evidence from someone
directly involved in dealing with the bodies of #®killed in the raid. Irving explained
that it is part of the skill of an historian to setl and reject evidence according to his
assessment of its reliability. Irving indignantlgrded the suggestion that he had
deliberately suppressed the evidence of Miller.

11.37 Irving confirmed that he had tracked downwvtidow of Colonel Grosse, the
author of TB47. He said that Frau Grosse rememiegetiusband having spoke of a
figure of about 202,000 deaths.

11.38 Irving received a copy of Situation Repor®4.4vhich estimated the final death
toll at 25,000, in May 1966 (see paragraph 11.2@p Irving says that he was
advised at that time by his London publisher topkgeiet about the new figures. But he
emphasised that he promptly made the new figurbBga his letter to the Times, in
which he made clear his acceptance of the factlieafigures in the copy of TB47 on
which he had relied had been forged. He circul&@@icopies of his letter. He
suggested that this was a highly unusual steprfdvistorian to take. Most historians
would wait and publish the new information in the@xt book. He argued that his
conduct demonstrates that he has not sought tecdtiithe true number killed in the
bombing. Asked to explain why, having done thath&é written to his Italian publisher
that he did not think too much importance shouldtiached to Situation Report 1404,
Irving replied that he had in mind the estimatgmreedly made by Mehnert and
Fetscher; death tolls in other comparable disasigishe view expressed in letters to
him by Dresden civilians that the upper limit w& D00 deaths. Irving added that the
author of the report, being the man in charge waf defence, had a motive for
understating the number of casualties.

11.39 Irving testified that he was unaware of taeugne TB47, discovered by
Bergander, until it was put to him in cross-exartiora He accepted, however, that the
figures contained in it (deaths 20,000, expectédchate death toll 25,000) are correct



since they tally with the report of the DresdeniéChief and the Situation Report
1404. Despite this concession Irving argued thatihe figure for the number of deaths
is between 60,000 and 100,000. He maintained d@h#te date of TB47 and the two
reports, the corpses in the cellars of the citgisses had not been cleared. He agreed,
however, that research indicates that only 1,8@Dbdsowere recovered from beneath the
ruined buildings in Dresden. Irving suggested thahy would have been burnt literally
to ashes. He pointed out that the city was atithe trowded with refugees fleeing

from the Russians advancing from the east. It gossible to know how many refugees
there were or what has become of them. Irving wowldaccept the suggestion put to
him that the maximum total figure is 35,000.

11.40 When asked why, after authentic reports lbatedo light all giving figures for
deaths in the region of 30,000 he had repeatedhtioreed, on the occasions | have
already itemised in paragraph 11.6 and 11.7 abastly higher figures, Irving
explained that the top bracket was based on méteydehe had received over the years.
It is, said Irving, a matter of paying your moneyldaking your choice. As to the
reference in Hitler's War (1991) edition to a daathof a quarter of a million, Irving
explained that this was the estimate which had lgeemn to Hitler. The lowest figures
became available to him in 1997 when he receivedtok which Friedrich Reichert
had published in 1994. Unfortunately this inforrativas received after the most
recent edition of Dresden had gone to press.

The claim that Irving attached credence to unrelii@bevidence
The case for the Defendants

11.41 This part of the Defendants' case has begelyassummarised already in
paragraphs 11.9 to 11.40. As examples of the cosdgiven by Irving to unreliable
sources, the Defendants cite his reliance on ttgetbTB 47; his reliance on evidence
from unidentified individuals as to the number ehths (see paragraph 11.38); his
speculation about the number of refugees in thetleét night (see paragraph 11.39
above); his reliance on the figure given to himFbgu Grossgsee paragraph 11.37
above) and his reliance on the figures providetleyainert and Fetscher (see paragraph
11.33 above).

11.42 Another instance where Irving is allegedh® Defendants to have given
credence to unreliable testimony is the evidenddaofs Voigt. He was the sole source
for Irving's claim that 135,000 people died. Voigirked for the Saxon Ministry of the
Interior in a central bureau of missing persons. jab was to collect the records of the
dead and of those still buried in the ruins. Hipatément was responsible for arriving at
a final estimate of the death toll. Using four dint systems for filing different data,
Voigt's department was apparently able to iderstitfijne 40,000 of the dead. Irving took
this figure as the absolute minimum for those Hillde adopted Voigt's estimate of
135,000 for the total number of those killed. Tingsire was confirmed to Irving by
Voigt. According to Irving, Voigt told him that thestimate of 35,000 made by the
Russians had been arrived at by striking off thet fligit from the figure of 135,000.



11.43 Evans criticised Irving for giving any weidhtso unreliable a source. Voigt's
estimate is not corroborated by anyone else; nibsigoported by any documentary
evidence. There is no corroborative evidence fagt¥®theory that the Russians struck
off the first digit from the figure of 135,000. Wet Weidauer, the author bfferno
Dresden disputed Voigt's claim that the death registeords between 80,000 and
90,000 deaths. The register is still in Dresden T &lall. Deaths by reason of the
bombing are recorded on numbered cards. The highesthumber for an unidentified
body was 31,102. This number tallies with the nungdeen in the so-called street
books where deaths were recorded by referencetsttbets and houses where the dead
were foundEvans alleged that no objective historian woulg,rslill less adopt, the
evidence of such a source as Voigt.

Irving's response

11.44 1 have summarised Irving's response at pajpagrll.8 and 11.29 to 40 above.
The allegation that Irving has bent reliable evidea and falsified statistics

The case for the Defendants

11.45 The first example provided by Evans of Insrgjleged falsification of statistics
and misuse of figures is his attribution to the dratiMinistry of Statistics of a figure of
between 120,000 and 150,000 (and later 500,00@hsleBhe source for these figures
was Dr Sperling of that Ministry. But in reality Bperling concluded that the most
probable figure was 60,000.

11.46 As evidence that Irving bends reliable sarEeans cited a letter that Irving
wrote toSuddeutsche Zeitunghich claimed that the police chief who wrote theaF
Report had a reason to minimise his losses as belmaged with air-raid protection.

Irving's response

11.47 In relation to Sperling's estimate of the banof those killed, Irving pointed out
that Sperling had given the figures of 120,000 &5@,000 in a letter which he
produced. Irving explained that Sperling's "besineste” of 60,000 was arrived at
because he wanted to play down the figures. Iraofigered to his suggestion that the
police chief was likely, by virtue of his officeg have minimised the number of
casualties.

The allegation that Irving suppressed or failed take account of reliable evidence
The case for the defendants

11.48 The Defendants rely on the suppression bygref the evidence of Miller, which
is referred to at paragraph 11.36 above. It wastteaDefendants, perverse and

unwarranted for Irving to have preferred the unaborated hearsay evidence of
Mehnert to the credible, first-hand testimony oflfti



11.49 The Defendants also criticise Irving for tneatment of the two reports which are
referred to in paragraph 11.23 and 24 above. Irnmiage clear on several occasions at
the time when he received copies of these repoatshie regarded them "with extreme
caution” and that he remained "a little suspicicafsthe new figures. He told his Italian
publishers not to attach too much importance tmth&ccording to the Defendants,
there was no justification whatever for such cautmothe face of the hard evidence of
the two reports.

11.50 Thirdly, the Defendants allege that Irvingpésverse when he sticks to his
estimate of 60,000 to 100,000 when Reichert (dfigly, according to Evans) fixes the
figure at 25,000 (see paragraph 11.40 above)

Irving's response

11.51 The only explanation offered by Irving fos kiisregard of the testimony of
Miller was that he had been fantasising. It wasyédneer, not made clear by Irvin on
what evidence he based this assertion.

11.52 Irving gave as his reasons for being cautanasit the two reports that the figure
given in them conflicted with the figures quotedMghnert and Fetscher; the
conflicted also with the figures for those killeddomparable disasters in other cities
and with estimates given by Dresden civilians. Theef of Police had every reason to
minimise the figure.

11.53 | have already spelled out at paragraphsdnd8310 the reasons given by Irving
for his adherence to figures greater than Reich28/000.

The allegation that Irving has misrepresented evide
The case for the Defendants

11.54 The prime instance cited by the Defendarntseipersistent misrepresentation by
Irving of the evidence (referred to above) as ®ribmber of those killed in the
bombing of Dresden. They rely also on his misregmestion of the evidence of Dr
Sperling as to the number killed (see paragrap#Slabove). Finally they rely on what
the Defendants assert to be not merely misrepratsemiof the evidence but an
invention on the part of Irving, namely his claihat the figures of 140,000 and 180,000
had been supplied at the time to Kleinert of thd Reoss (see paragraph 11.39 above).

Irving's response

11.55 | have already summarised Irving' answetldee criticisms (see in particular
paragraphs 11.56 and 11.45.

XII. JUSTIFICATION: IRVING'S CONDUCT IN RELATION TO  THE
GOEBBELS DIARIES IN THE MOSCOW ARCHIVE

Introduction



12.1 In 1992 Irving was told by Elke Frohlich, tvedow of Professor Broszat, who
edited fragments of the diaries of Goebbels, oftkistence in Moscow of the long lost
diaries themselves. They were, she said, in tha fifrmicrofiches recorded on
hundreds of glass plates. She suggested to Irkistche might be able to buy the plates,
since they were not listed on the archive inveertrEShe advised Irving to raise the
necessary money She gave him the name of the alirgicthe archive. Irving
approached him at the end of May 1992.

12.2 On 26 May 1992 Irving contacted enday Timesvhose editor at that time was
Andrew Neil, with a view to making an agreementutibe diaries. Neil expressed
serious misgivings about their authenticity. (Hd lgaod reason for his caution, since
theSunday Timebad recently had the misfortune to publish Hileraries which
turned out to be forgeries). Neil, however, agreegrovide the finance needed for a
preliminary visit to Moscow by Irving. He travellé¢dere on 6 June 1992. He was
introduced by &unday Timepurnalist based in Moscow, Peter Millar, to Vlauiti
Taraso, the Head of the Department of InternatiQuadtacts at Rosarchiv. Irving,
having inspected the diaries, was satisfied of thenuineness. On his return to
London, Irving entered into an agreement withSloeday Timewhereby the
newspaper would pay him £75,000 in return for rasslation of parts of the diaries.
Irving returned to Moscow on 28 June 1992 and ragththere working on the diaries
until 4 July. The diaries were stored on 1,600 g|alates, each glass plate holding
about 45 pages of diary.

12.3 In Denying the Holocaust, Lipstadt wrote ifoatnote:

"The Russian archives granted Irving permissiocojgy two microfiche plates, each of
which held about forty-five pages of the diariegsirlg immediately violated his
agreement, took many plates, transported them dpapa had them copied without
archival permission. There is serious concernchigal circles that he may have
significantly damaged the plates when he did sodeang them of limited use to
subsequent researchers".

Irving complains that in that passage Lipstadt aeduhim of violating an agreement
with the Russian archives in that he took and abpany plates without permission
causing significant damage them and rendering thfdimited use to subsequent
researchers. Readers would infer that he is a pensfit to be allowed access to
archival collections.

The claim that Irving broke an agreement with theddcow archive and risked
damage to the glass plates

The allegation as formulated in the Defendantdesteents of case

12.4 In their original statement of case the Defensl alleged no more than that there
were grounds to suspect that Irving had remove@icemicrofiches of Goebbels'

diaries from the Moscow archive without permissiSabsequently, in their Summary
of Case, the Defendants revised their case toeatlegy Irving broke an agreement he
had made with the Moscow archive by (without pesiois) removing from the archive



glass plates on which the diaries were recordednfaopies made of those plates and
transporting two plates to London, where they vgngiected to forensic tests. The
Defendants allege that Irving's conduct gave os significant risk that the plates
might have been damaged, rendering them of limissdto subsequent researchers.
They maintain that Irving's conduct was unbeconuihg reputable historian.

12.5 In the outline of their Statement of CaseReé&ndants alleged that, in the course
of his first visit to Moscow on the 10 and/or 1Tdulrving, acting without permission
and without the knowledge of Tarasov (or any ofResarchiv official) took three glass
microfiche plates, including what he consideretbédwo of the most important plates,
and gave them to Peter Millar so that they coulgdmssed to thBunday TimeMoscow
photographer to make enlarged prints. The Defesdalgge that Irving had prints
made and then had the plates forensically testedndon. The tests were completed
by 2 July 1992, at which time the plates were regdrto Moscow by another journalist.
The tests which had been carried out in Englanetdslamaging the fragile plates,
according to the Defendants.

12.6 The Defendants alleged further that on 19 199 Irving had requested
permission from Tarasov to take plates out of tichiae for a short period in order to
carry out tests. Tarasov gave permission for tvabesl to be taken out of the archive.
According to the Defendants' case, he was unawateahy plates had been removed
earlier. When he returned to the Moscow archiviate June, Irving took more glass
plates and gave them to tBanday Timephotographer to make prints.

12.7 The gravamen of the case stated by the Dafigndathat Irving abused the trust
placed in him by Tarasov and violated his agreemahthim. They allege also that, by
covertly removing the glass plates and handing tbeen to a journalist for testing to be
carried out abroad, Irving was guilty of a furtiserious breach of trust which gave rise
to a significant risk that the plates might sutfamage.

The evidence relied on by the Defendants for tlegation of breach of an agreement

12.8 Although the Defendants had served writtetestants accompanied by notices
under the Civil Evidence Act, in the result thefl@dno evidence on this part of their
plea of justification. They relied on the evidempeen by and on behalf of Irving to
establish their case.

12.9 In relation to the first issue, namely whetlmeing violated an agreement with the
Moscow archive, the Defendants' case, elicited fimng and Millar in cross-
examination, can be summarised as follows: Irviag ween to gain access to the
diaries because (apart from the money and the kidwowanted the material for his
biography of Goebbels. It is clear from his didmgtton his first visit to Moscow
Tarasov, on behalf of the archive, gave him actteise material, to read it and perhaps
to copy some pages.

12.10 Irving's diary entry for the following dayQ June 1992, records that he "illicitly
borrowed the fiche we had found covering the wdmere the war broke out and took
it out of the archives at lunch for copying. Irvirgcorded that he tucked the envelope



with the glass plats into a hiding place beforeméering the archive. At the end of the
afternoon, Irving took them to tf&unday Timephotographer, who printed copies to be
shown to Neil in London. The plates were returrethe archive the following

morning. The defendants allege that this amourtedireach of the agreement Irving
had made with Tarasov.

12.11 On 11 June 1992, again according to Irvidigls/, he removed by the same
means two further plates from the archive. Theagplwere taken by Irving to Munich
here they wer left in a safe (whilst Irving traeellto Rome). On his return he took them
to London, where they were tested at Pilkingtaa®tatories. They were taken back to
Moscow by aSunday Timeurnalist on 2 July 1992 and replaced in the axloin the
following day. This, according to the Defendantmstituted a further breach of
agreement. Irving conceded that an historian waoldnally require the agreement of
an archive before removing material. Irving hadsnoh agreement. The most that
Tarasov had originally agreed was that Irving caelad the plates and perhaps copy
them. On the second visit Tarasov agreed thatdrimight remove two plates but that
was in order to copy them. Millar, tiginday Timepurnalist who accompanied Irving,
acknowledged in evidence that Irving knew thatln@utd not be taking the plates out
of the archive and expressed his disapproval iadrizecause doing so might
jeopardise the chances of continuing access tpl#tes. Irving agreed that had not
obtained permission to take the plates back todfmay|

The evidence relied on by the Defendants for thleaf damage to the plates

12.12 The risk of damage arose, according to tHeridants, in three ways. Firstly,
when during Irving's first visit the plates weren@ved from the archive, there was risk
to the plates when they were left in a hiding plaeording to the evidence, the plates
were left on waste ground for the whole afterndidrere was a risk of someone taking
them or of damage if it rained.

12.13 The plates were exposed to further risk bgae of their being handled and, on
the second, visit by their being taken via Munich.ondon and back. Even allowing
that Irving took great care of them the plates varene time or another in the hands of
threeSunday Timesmployees.

12.14 The third way in which the plates were pugignificant risk arose out of the
testing of the plates in London. A small fragmeiatsveut off one plate. Irving was not
on hand when the testing was carried out and soaai® a position to ensure that the
plates came to no harm.

Irving's case that there was no breach of agreement

12.15 According to Irving, the glass plates on wultite diaries were recorded has been
neglected by the Russians. They were in bad comdiliaterial from the archive was
being sold by the Russians. Irving's major coneea to gain access to the diaries
before the Germans. If tli&ermans were to gain access first, Irving was aoeckthat
the diaries would vanish for a considerable period.



12.16 Irving stressed (and Millar) confirmed tHatre was no agreement with the
Russians. On 9 June 1992 Millar spoke to Tarastw, wlephoned the curator of the
archive, Bondarev and told him to permit Irvinghtave access to the plates and to work
on them. The arrangement was a verbal one. Méktifted that there was no restriction
on access.

12.17 On the first occasion when plates were reghdnen the archive, Irving agreed
that he did not seek permission to do so. He dideiothe Russians what he was
intending to do. His concern was to copy the platfsre the archive was "sealed", that
is, before he lost access to the plates by reassonaoe action by his German
competitors. Irving gave evidence that he hadtlfelt the situation required desperate
remedies. He agreed in cross-examination that teel ditlicitly" and felt ashamed

about his conduct. Millar disapproved of what heswdaing because he (Millar) feared
that future access to the diaries might be jeopaddiBut there were no means of
copying the diaries in the archive. Irving acknodged that it could have been
understood that the plates should not be takeofdhe archive. But he felt he was
providing a valuable service in making sure that¢bntents of the diaries would be
available to historians. He disagreed that there avey breach of agreement on his part.
It was "neither here nor there" to the archividtefremoved the plates.

12.18 On the second occasion when he removed [fitataghe archive, Irving did so in
order to have the plates tested, as his contradbttiveSunday Timesequired him to do.
On this occasion he did seek and obtain permidsbon the Russians to remove the
plates. But he did not tell them of his intentiortdke them out of the country for
testing. Again Irving accepted in cross-examinatloat he had acted "illicitly”". But he
said that he assumed he had permission to "bortteevplates. Irving denied any breach
of agreement.

Irving's denial that the plates were put at riskdeimage

12.19 In relation to the first occasion on whichrémoved plates from the archive,
Irving testified that he took them out of the axehat lunchtime. He said that the plates
were carefully packaged in plastic and cardboaedhid them during the afternoon on
waste ground about 100 yards from the InstitutearAfsom that, there was no risk of
damage to the plates. The plates were returnedektenorning, after they had been
copied.

12.20 On the second occasion when plates were mohaving denied that at any
stage there was any risk of damage to them. Ainaéls when the plates weee route
they were safely packed. He took them to Munichengthe left them in a safe whilst he
travelled to Rome and back. Irving claimed thaytivere safer there than they had
been in the archive. He then took them to Englahé. testing did not involve any risk
of damage. The plates were returned to the arciftee three weeks.

XIII. FINDINGS ON JUSTIFICATION

Scheme of this section of the judgment



13.1 The charges levelled at Irving's historiogsapppear to me to lie at the heart of
what Lipstadt wrote about him Denying the Holocaust propose therefore to
consider first whether the Defendants have madéd gjoair claim that, in what he has
written and said about the Third Reich, Irving Fedsified and misrepresented the
historical evidence.

13.2 There are several aspects to this. The fadsiin and misrepresentation alleged by
the Defendants relate to (a) the specific individugdicisms of Irving's historiography
which are addressed in section V above; (b) higgyal of Hitler, which is dealt with

at section VI; (c) his claims in relation to Ausdtewcovered in section VII and, finally,
(d) the bombing of Dresden which is dealt with éctson XI.

13.3 The question which | shall have to decidehgtiver the Defendants have
discharged the burden of establishing the subsiantith of their claim that Irving has
falsified the historical record. In this connectioshould repeat the caveat expressed at
the beginning of this judgment: the issue with viahi@am concerned is Irving's
treatment of the available evidence. It is no parhy function to attempt to make
findings as to what actually happened during thei Kegime. The distinction may be a
fine one but it is important to bear it in mind.

13.4 If the charge of misrepresentation and falgifon of the historical evidence is
substantially made out, there remains the questloether it was deliberate. Irving
rightly stresses that the Defendants have accusedfideliberately perverting the
evidence. For their part the Defendants recoghiaggit is incumbent on them to
establish, according to the appropriate standapitaif, that the misrepresentation and
falsification were motivated by Irving's ideologideeliefs or prejudices. In this context,
| shall consider the submission made by Irving tltehas been guilty, at worst, of
making errors in his handling of the historicalaet As | will explain in assess Irving's
motivation, | will also take into account the evide of the public statements by Irving
in which he allegedly denied the Holocaust; thelente upon the basis of which the
Defendants accuse him of anti-semitism and racistntfae evidence of his alleged
association with right-wing extremists.

13.5 That leaves the questions which arise outvaid's visits to the Moscow archive
in 1992 to inspect the Goebbels's diaries, namékgtiner he broke an agreement with
the Russians by removing glass plates from thexee@nd whether he put the plates at
risk of damage.

13.6 Finally, depending on my decisions on thedsgo which | have already referred,
it may be necessary to consider the relevanceyifta my finding on the defence of
justification of the imputations iBenying the Holocausthich the Defendants have
either failed or not sought to justify. | shall@aldetermine, if the need arises, whether
the Defendants are entitled to pray in aid the ision of section 5 of the Defamation
Act.

The allegation that Irving has falsified and misrepsented the historical evidence

Irving the historian



13.7 My assessment is that, amilitary historian, Irving has much to commend him.
For his works of military history Irving has undgken thorough and painstaking
research into the archives. He has discovered sotbsed to historians and others
many documents which, but for his efforts, mightdheemained unnoticed for years. It
was plain from the way in which he conducted hisecand dealt with a sustained and
penetrating cross-examination that his knowledge&/ofld War 2 is unparalleled. His
mastery of the detail of the historical documestsemarkable. He is beyond question
able and intelligent. He was invariably quick t@sghe significance of documents
which he had not previously seen. Moreover he witiiie military history in a clear and
vivid style. | accept the favourable assessmeriofessor Watt and Sir John Keegan
of the calibre of Irving's military history (mentied in paragraph 3.4 above) and reject
as too sweeping the negative assessment of Evaotge(hin paragraph 3.5).

13.8 But the questions to which this action hagwgitse do not relate to the quality of
Irving's military history but rather to the manmemvhich he has written about the
attitude adopted by Hitler towards the Jews anghticular his responsibility for the
fate which befell them under the Nazi regime.

The specific historiographical criticisms of Irving

13.9 As appears from section V above, the Defersdamie selected nineteen instances
where they contend that Irving has in one way @tlar distorted the evidence. Having
considered the arguments, which | have summarisgonae length, | have come to the
conclusion that the criticisms advanced by the Dad@ts are almost invariably well-
founded. For whatever reason (and | shall consader the question of Irving's
motivation), | am satisfied that in most of thetarxes cited by the Defendants Irving
has significantly misrepresented what the evideobpctively examined, reveals.

13.10 Whilst it is by no means a conclusive corsitilen, it is right that 1 should bear in
mind that the criticisms which the Defendants makkving's historiography are
supported by the evidence of historians of thetgetalistinction. They are set out
(along with many other similar criticisms that thefendants have not pressed in the
submissions made in these proceedings) in the uhetis written report of Evans, who
Is himself an historian of high standing. In theis® of his prolonged cross-
examination, Evans justified each and every orte@triticisms on which the
Defendants have chosen to rely. In several insghisecriticisms were supported by
the Defendants' other experts, van Pelt, Brownimjlaongerich. | am satisfied that
each of them is outstanding in his field. | takéenaf the fact that the expert withesses
who were summoned by Irving to give evidence orbkisalf did not in their evidence
dispute the validity of the points made by Evarws;did they seek to support or justify
Irving's portrayal of Hitler.

13.11 Whilst | take account of the standing ofwhimesses who have spoken to the
criticisms of Irving as an historian, | must arrisemy own assessment of the evidence
relating to the nineteen instances relied on byDiekendants. In doing so, | have well in
mind that many of the documents which | will neednbalyse were chosen by Irving
himself because they demonstrate, according to thiat Hitler was a friend of the
Jews. Having set out the arguments at length iticse¥ above, | am able to express



my conclusions more succinctly than would otherwigee been the case. Whilst | will
not attempt to address every argument that hasrbeeanted, | will indicate in each
case the reasons why | have concluded that Ind@sgniisrepresented the evidence.

Hitler's trial in 1924 (paragraphs 5.17-28 above)

13.12 | am satisfied that i@oeringand to a lesser extentHitler's War, Irving
misrepresents Hitler's role in tpatsch The evidence does not support the claim that
Hitler was seeking to maintain order. Irving embeos the incident when the ex-Army
lieutenant is disciplined in such a way as to presttler as having behaved
responsibly. But the evidence of Hitler's rolehe putschsuggests otherwise. Irving
ought to have appreciated that Hofmann's allegiéméétler rendered his testimony
untrustworthy.

Crime statistics for Berlin in 1932 (paragraphs %-26 above)

13.13 In my judgment it is a valid criticism of ing that he chose to cite, without
qualification, the claim made by Daluege, a comexitiazi, that in 1930 a strikingly
large proportion of the offences of fraud were catted by Jews. Daluege's
enthusiastic membership of the Nazi party togeth#r his activities on the Eastern
front during the war should have led Irving to dbaby pronouncement of his affecting
the Jews. Whilst | am sympathetic to Irving's haagdiin being unable now to obtain
access to documents in the German archives, | ampensuaded that there exist
documents which justify Irving in quoting withoutyareservation the claim made by
Daluege.

The events of Kristallnacht (paragraphs 5.37-72\a)o

13.14 It was, | believe, common ground betweerptiréies thaKristallnachtmarked a
vital stage in the evolution of the Nazis' attitudevards and treatment of the Jews. It
was the first occasion on which there was massu#&in of Jewish property and
wholesale violence directed at Jews across theendfdbermany. As an historian of the
Nazi regime, it was therefore important for Irvittganalyse with care the evidence how
that violence came about and what role was playeditter.

13.15 Readers of the accoun@oebbelof the events of 9 and 10 November 1938
were given by Irving to understand that Hitler boceresponsibility for the starting of
the pogrom and that, once he learned of it, hetedaangrily and thereafter intervened
to call a halt to the violence. | accept the evadeaf Evans and Longerich that this
picture seriously misrepresents the availaloletemporaneous evidence.

13.16 Irving's endeavour to cast sole blame fopthgrom onto Goebbels is at odds
with the documentary evidence. Goebbels's diamydot 9 November, the telegram
sent by Muller at 23.55 that night and the mess&gpatched by Bohmcker all suggest
that Hitler knew and approved of the anti-Jewisimdestrations. Given the significance
of the events oKristallnacht, an objective historian would in my view dismikg t

notion that Hitler was kept in ignorance until &ately late stage. Yet Irving pays

little attention to the evidence which implicatetlét. He gives a misleading and partial



account of Goebbels's diary entry. | cannot ackeptg's explanation for his omission
to refer to Muller's telegram and Bohmcker's messagmely that they add little, for
both lend support to the thesis that Hitler knew approved of the violence. Irving also
omits to refer to the statement contained in tipemeof the internal party enquiry into
the events oKristallnachtthat Goebbels had claimed in his speech at thelGich

Hall that Hitler had been told of the burning ofd&h shops and synagogues and had
decided that such spontaneous actions should centin

13.17 Irving's account of Hitler's reaction upomueg (for the first time, according to
Irving) of the violence is heavily dependent on wineéing was told by Hitler's

adjutants many years after the event. Whilst Inigifp be commended for his diligence
in tracing and interviewing these witnesses, tere my judgment force in the
Defendants' contention that Irving is unduly uncaitin his use of their evidence
especially when it runs counter to the evidenceootemporaneous documents. | do not
suggest that Irving should have discounted altagetie evidence he obtained from
Bruckner, Schaub, von Below, Hederich and FutkamBetrin my view he ought to
have approached their accounts with consideralelgtiscsm and rejected them where
they conflict with the evidence of the contemporareedocuments both before and after
1lam on 10 November. That documentary evidence igyag should have appreciated,
inconsistent with the notion that Hitler was angityen he first heard of the destruction
of Jewish property which was in progress. To wate)rving did, that Hitler was

"totally unaware of what Goebbels had done" is inuiew to pervert the evidence.

13.18 In my judgment the account given by Irvindgle interventions by Nazi leaders
during the night of 9/10 November distorts the ewick. Irving's interpretation at p276
of Goebbelsand in his evidence in these proceedings of tlex sent by Heydrich at
1.20am on 10 November is misconceived. The terntiseofelex demonstrate, in my
view, that Heydrich was not seeking to protect 3avgroperty but rather was
authorising the continuation of the destructionesawvcertain narrowly defined
circumstances. Similarly | accept the evidencearts that the telex sent by Hess at
2.56am on 10 November (which, it is agreed, emanfaben Hitler) was not a general
instruction to "halt the madness" but rather tgstots of arson against Jewish shops
and the like, so permitting other acts of destarcto continue and Jewish homes and
synagogues to be set on fire. Furthermore Irviraykhat the very least have doubted
the claim by Wiedemann that Goebbels spent mutheohight making telephone calls
to stop the most violent excesses. The claim thand that night Hitler did everything
he could to prevent violence against the Jews lagid property is in my judgment
based upon misrepresentation, misconstruction amsison of the documentary
evidence.

The aftermath of Kristallnacht (paragraphs 5.73-&bve)

13.19 Notwithstanding Irving's argument, | am umatol detect any evidence that
Goebbels felt apprehensive when he went to seerHitl the morning of 10 November.
It is in my judgment inconsistent with the eviderdevhat Hitler had ordered in the
course of the previous night. Goebbels' diary eabrgut his meeting with Hitler at the
Osteria is clear evidence of Hitler's approvalhe pogrom. Irving very properly quotes
the entry but immediately follows the quotationiwihe categorical assertion that



Goebbels was making a false claim in his diary abtiler's approval. | do not accept
that the available evidence justifies Irving's dssal of this diary entry by Goebbels.

13.20 | accept the evidence given by Evans thatdts account of the investigation
into the events dfristallnachtand such disciplinary action was taken theredétiés
lamentably to reveal to his readers how much ohdewash it was. | have summarised
in paragraphs 5.79 and 5.80 above the evidendedfursory investigation and the
derisorily inadequate disciplinary action takewirg, in Goebbelsignores these
deficiencies.

The expulsion of Jews from Berlin in 1941 (paradrap.90-110 above)

13.21 The Defendants advance two criticisms ohty\a treatment of Himmler's note of
his conversation with Heydrich on 30 November 194Imy view both criticisms are
justified. The first is that Irving was wrong inshelaim that the instructiokeine
liquidierung (no liquidation) was intended to apply to Jewsegalty. Irving
acknowledged that the inclusion in Himmler's ndtéhe words aus Berlini is clear
evidence that the instruction relates solely tosleeing deported from Berlin and not to
Jews from elsewhere. After some prevarication dutiir trial, Irving also accepted that
he was mistaken when he rehdientranspor{in the singular) as referring to Jewish
transports (in the plural). The second criticisnhi@ is more important for the purpose
of this case) is that Irving is in error when haircls that the instruction not to liquidate
the Jews on that transport emanated from Hitleer@ s no evidence that Hitler
"summoned" Himmler to his headquarters and "oblideah to telephone to Heydrich
an order that Jews were not to be liquidated.

13.22 Whilst | accept that an historian is entitiedpeculate, he must spell out clearly
to the reader when he is speculating rather thating established facts. Hitler's

War (1977 edition) Irving presents Himmler's note imsdntrovertible evidence" that
Hitler issued a general order prohibiting the laation of Jews. The evidence from
Wisliceny and Greiser, which is not mentioned twrlg, supports the view that Hitler
was complicit in the deportation and killing of Jeim 1941. | do not accept Irving's
argument that the evidence of the summoning ofeledk Berlin and the reference in
Himmler's diary for 4 December 1941 to "guidelinagiount to evidence from which it
is reasonable to infer that there was a generdiilpition in force at this time against the
killing of all European Jews.

13.23 In regard to Himmler's log for 1 Decemberl,9%s manuscript is difficult to
decipher. Irving claimed that that was the reasbg e misreadHaberi as 'Juden.

Be that as it may, Irving accepted that he misigmeed this document. | do not accept
that the error is immaterial: if it ordained that& were to remain where they were, out
of harm's way, it would have given protection teeay large number of Jews whose
lives were in jeopardy if they were moved elsewhBig, as Irving accepts, that was
not what Himmler was ordering.

The shooting of the Jews in Riga (paragraphs 5.122)



13.24 An objective historian is obliged to be evemded in his approach to historical
evidence: he cannot pick and choose without adeqeason. | consider that there is
justification for the Defendants' complaint thatimg was not even-handed in his
treatment irHitler's War of the account given by General Bruns of the shgatf
thousands of Jews in Riga. Irving appears readibctept that part of Bruns's account
which refers to Altemeyer bringing him an order @hprohibited mass shootings from
taking place in the future. On the other hand gvimkes no account of the fact that,
according to Bruns, it was only shootings "on sle" which were not to take place in
future. (A total of 5,000 Jews were shot in Riga3@November 1941). Nor does Irving
mention that the order apparently stated that leetings were to be carried out "more
discreetly”. In other words the shooting was totocare. Moreover Irving ignores
Bruns's earlier reference to Altemeyer telling lmfran order that the Berlin Jews were
to be shot in accordance with Hitler's orders. Mgdausion is that in these respects
Irving has perverted the sense of Bruns's accowds unpersuaded by the explanation
offered by Irving for his treatment of this evidenc

13.25 There is a related criticism made by the Dad@ats in relation to the Riga
shooting, namely that Irving suppressed the evid@ithe widow of Schultz-Dubois
about Hitler's reaction to a protest about the 8hgol am not satisfied that this
criticism is made out. In the first place | am petsuaded by the evidence that at the
material time Irving was aware of the account @UFschultz-Dubois: he testified that
he had not read the relevant passage in Profeksairfg's book. In the second place, |
take the view that the nature of the evidence wah ghat Irving was entitled to
discount it: it was at least third-hand and emah&iam Admiral Canaris who was anti-
Nazi and no friend of Hitler.

Hitler's views on the Jewish question (paragrapHi8-150 above)

13.26 Irving's submissions on this topic appeanéoto have a distinct air of unreality
about them. It is common ground between the paittigs until the latter part of 1941,
the solution to the Jewish question which Hitlexfprred was their mass deportation.
On the Defendants' case, however, from the en®4t bnwards the policy of which
Hitler knew and approved was the exterminationes¥slin huge numbers. Irving on the
other hand argued that Hitler continued to be #vesdfriend at least until October
1943. The unreality of Irving's stance, as | seddtives from his persistence in that
claim, despite his acceptance in the course ottiaisthat the evidence shows that
Hitler knew about and approved of the wholesaleshg of Jews in the East and, later,
was complicit in the gassing of hundreds of thodsasf Jews in the Reinhard and other
death camps.

13.27 The evidence is incontrovertible (and Irvituggs not seek to dispute it) that Hitler
was rabidly anti-semitic from the earliest days.dpgeke, in his famous speech of 30
January 1939 and on other occasions, in the muistesi and menacing terms of the fate
which awaited the Jews: they were a bacillus whath to be destroyed. The
Defendants do not suggest that in the 1930s Hileuld be understood to have been
speaking in genocidal terms. But, according toRk&ndants, the position changed
from late 1941 onwards. | was unconvinced by thenstous efforts made by Irving to



refute the sinister interpretation placed by théeDdants on Hitler's pronouncements
on the Jewish question from late 1941 onwards.

13.28 1 do not propose to make individual findiadgut the Defendants’ criticisms of
Irving's treatment of those statements by Hitldrave summarised them and the parties’
respective contentions about them in paragrapl&b51LB86 above. Much of the

argument revolved around questions of translatidid not derive much assistance

from the debate as to how words suclasrotten vernichten abschaffepumsiedeln
andabtransportiererare to be translated. | believe that Irving aceeéphe argument of
the Defendants' experts that the Nazis often reddda euphemism and camouflage
when discussing the radical solutions to the Jeguststion. For that and other reasons
it was agreed on all sides that all depends ordhéext.

13.29 In my view consideration of the context regsiian objective historian to take
into account such matters as Hitler's history afs@mitism; the importance in the Nazi
ideology of achieving racial purity; the attacksJaws and their property before the
outbreak of war; the policy of deporting Jews dmeldystematic programme, approved
by Hitler, of shooting Jews in the East. So congdgel am satisfied that most, if not all,
of the pronouncements by Hitler which are reliecbgrthe Defendants do bear the
sinister connotation which they put on them. Teethkt one example, when Frank said
on 16 December 1941 that he had been told in B8itjuidate [the Jews] yourselves”,

| am satisfied that the evidence strongly suppibkisconclusion that he was reporting
what Hitler had said to th@auleiteron 12 December and that Hitler had indeed given
instructions for the liquidation of the Jews. Théer all is what the evidence suggests
happened on an ever-increasing scale in the fatigwonths. Irving's claim that Frank
was telling his audience what he had told the aittbs in Berlin (and not the other way
round) appears to me to be wholly untenable.

13.30 As | have recorded at paragraphs 5.137-8aaboing produced another "chain
of documents” in support of his contention thatdttéude of Hitler to the Jewish
question was sympathetic and protective. | acdggitdn occasion, particularly in the
early years, Hitler did intervene on behalf of Jéusually individuals or identified
groups). | accept also (as | have already said)uhil 1941 Hitler favoured deporting
the Jews. But | note that few documents in thisrchame after the autumn of 1941.
Those that do are at best equivocal. It appearsetto be perverse to interpret
Himmler's compromising letter to Berger of 28 JLBA2 as referring to deportation.
Objective consideration of that document suggeastagly that the responsibility with
which Himmler said he had been entrusted by Hitlas the implementation of the
policy of exterminating the Jews. | accept the dasion of Evans that the chain of
documents does little to justify or excuse Irvingestrayal of Hitler's views on the
Jewish question.

13.31 It is my conclusion that the Defendants astfjed in their assertion that Irving
has seriously misrepresented Hitler's views onJédvash question. He has done so in
some instances by misinterpreting and mistrangjatotuments and in other instances
by omitting documents or parts of them. In the itethe picture which he provides to
readers of Hitler and his attitude towards the Jeves odds with the evidence.



The timing of the "final solution" to the Jewishegtion: the Schlegelberger note

13.32 In my opinion Irving's treatment of the Sgdkerger note and the importance
which he attaches to it shed important light onghality of his historiography.

13.33 It is to be borne in mind that the note idated and unsigned. It is hearsay in the
sense that its author is recording what Lammeirmsl#éo have been told by Hitler. It is
anAbschrift(copy) rather than an original document. It hasiaber of unsatisfactory
features, which might give rise to doubts abouaitthenticity. There is no clear
evidence of the context in which the note came @xistence. Yet Irving has seized
upon the note and regards it, to quote his own syas a "high-level diamond
document”. According to Irving, the note demonsisahat it was Hitler's wish that the
entire Jewish question be postponed until the émldeowar. It is therefore the linchpin
of his argument that Hitler was the Jews' frienide Guestion is whether that is a
conclusion towvhich an objective historian might sensibly cona&jng due account of
the surrounding circumstances.

13.34 | shall not devote time to discussing thestjaa whether the document dates
from 1941 (in which case it would be a wholly unegkable document since it was at
that time Hitler's view that the Jews should in daarse be deported) or from 1942,
since Evans was disposed to accept, at leastdmake of argument, that the latter date
may well be the correct one.

13.35 On the assumption that the note is a 194@mdent, | consider that, in the light of
all the surrounding circumstances and in the lajlgubsequent events, it is (to put it no
higher) very doubtful if the Schlegelberger notev&dence of a wish on the part of
Hitler to postpone the Jewish question until atter war, that is, to take no offensive
action against them of any kind until after thesag®n of hostilities. | do not believe
that Irving was able to provide a satisfactory agrste the Defendants' question: why
should Hitler have decided suddenly in March 1924l a halt to a process which had
been going on with his authority on a massive sfmalat least six months. | am
persuaded that, for the reasons advanced by Evanst least equally likely that the
note is concerned with the complex problems thrawiby the question how to treat
half-Jews fischling@. It is noteworthy that the evidence suggestsdh#te Wannsee
conference in January 1942 (where Heydrich claitodzk speaking with the authority
of Hitler) a programme for the extermination of 3awad been discussed and in broad
terms agreed upon. The delegates were, howevedsleuttaresolve the thorny question
of themischlinge That issue caused concern within the Ministryudtice (where both
Lammers and Schlegelberger worked). A resumedmess$ithe Wannsee conference
was arranged for 6 March 1942, when the questigherhischlingewas again
discussed. There is no support in the documentadgece for Irving's contention that
there was on this occasion general discussioneodéwish question. No solution
having been agreed, the balance of the evideneg imiew suggests that it was decided
to refer the issue of thaischlingeto Hitler for his decision. If that be right, thete
simply records what Hitler decided on that limitpgestion. If the Defendants’
explanation of the note is correct (and | have liedd it is at least as likely an
explanation as that put forward by Irving), theendbes not possess the significance
which Irving attaches to it.



13.36 | do not regard the arguments advanced lyglrwhich | have set out at
paragraphs 5.165-7, as being without merit: theywaorthy of consideration. But | do
consider the Defendants' criticism to be well-foathdhat Irving presents the
Schlegelberger note as decisive and incontrovergbidence (seditler's War at p464)
when, as he should have appreciated, there arerfubwesasons for doubting that it has
the significance which he attaches to it. Irvimqggsception of the importance of the note
appears to take no account of the mass murdeeafetvs which took place soon
afterwards.

Goebbels's diary entry for 27 March 1942 (paragrahl70-186 above)

13.37 | have concluded without hesitation thatrttaaner in which Irving deals in
Hitler's War (both editions) with Goebbels's diary entry ofM&rch 1942 is misleading
and unsupported by the circumstantial evidenceorparison between the language of
the diary (see paragraph 5.174 above) and the atpoovided by Irving to his readers
(see paragraph 5.173) reveals stark discrepancies.

13.38 | recognise that Irving is justified in hiain that Goebbels was often
mendacious in his diary entries. So the entrieg hawbe scrutinised in the light of
surrounding circumstances. But | do not accepttti@evidence of the circumstances as
they existed in March 1942 lends support to Ingraaim that Goebbels concealed

from Hitler the reality of what was happening ie theath camps. | do not consider that
Irving was able to point to evidence which contmbee the contention of the

Defendants that by March 1942 the "radical solttfamoured by Hitler was
extermination and not deportation. It follows thatcept the submission that the way

in which Irving deals with this diary is tendentgand unjustified.

Himmler minute of 22 September 1942 (paragraph87%51198 above)

13.39 | consider that the interpretation of Himridéerse note is problematic. |
recognise that there are pointers (including famegle the reference to Globocnik)
which might be said to render this an incriminattlegument. But there is force in
Irving's argument that the internal evidence cdamgjsn the language used in the note
(auswanderun@r emigration) is consistent with the discussietween Himmler and
Hitler having been about resettlement and not exteation.

13.40 That said, | accept the validity of the cr#im that there was no warrant for the
claim made by Irving that at that meeting Himmlatgd the wool over Hitler's eyes. In
my judgment, that claim ignores the circumstargiatience as to the state of Hitler's
knowledge by September 1942 of the use of gas chiamb kill Jews. It also runs
counter to the evidence of the nature of the @tatiip between Hitler and Himmler,
who does not appear to have been a man likelywe peactised a deception of this kind
on hisFuhrer. | therefore accept the contention of the Defetsltmat Irving's treatment
of this minute is unjustifiably favourable to Hitle

Himmler's note for this meeting with Hitler on 1@d@mber 1942 (paragraphs 5.194-
198 above)



13.41 This is another document where much of tgaraent turned on a question of
translation namely a whethabschafferwas to be translated as "to remove" or "to
liquidate". | do not criticise Irving for opting fahe former. However, | accept the
Defendants' argument that the reference in thetodteeping the well-to-do French
Jews "healthy and alive" should have alerted aaativie historian to the sinister
significance of the note in regard to the fate &wgithe other French Jews. To that
extent | accept the criticism of Irving for the wiag has dealt with this note litler's
War.

Hitler's meetings with Antonescu and Horthy in Ap8i43 (paragraphs 5.199-214
above)

13.42 | regard the issue raised by the criticisiisving's accounts of these meetings as
important in assessing Irving's historiographydpears to me to be significant that
there exist minutes of both meetings taken by w@scwho (as | believe Irving

accepted) had no reason to obfuscate the effeghaff was said.

13.43 | am satisfied that the Defendants' criticshlirving's treatment of the evidence
relating to the meeting with Antonescu and, momi@aarly, with Horthy have
substance. In assessing the evidence it appears tbat an objective historian would
take into consideration, firstly, Hitler's apparebjective in meeting the two leaders: it
was to enable the Nazis to get their hands on tmdRian and Hungarian Jews
respectively. Such an historian would ponder whretthe language of the minutes can
be said to be consistent with a desire on thegddite Nazis to secure the deportation of
the Jews and nothing more. He would also have ndrthie subsequent history of the
Romanian and Hungarian Jews.

13.44 It does not appear to me that, in relatiothése meetings, Irving approached the
evidence in an objective manner. His account ofitieeting with Antonescu was partial
and on that account misleading. In relation tortteting with Horthy, Irving failed to
heed what appears to me to be powerful eviden¢eththe second day, 17 April, both
Hitler and Ribbentrop spoke in uncompromising andquivocal terms about their
genocidal intentions in regard to the Hungariansléwing was constrained to accept
that the pretext which he put forward for the magivith Horthy (the Warsaw ghetto
uprising which happened afterwards) was false,ashis explanation for the harsh
attitude evinced by Hitler at the meeting (receliied bombing raids). | was not
persuaded that Irving had any satisfactory expiandor his transposition from 16 to
17 April of Hitler's comforting remark, made on Agril, that there was no need for the
murder or elimination of the Hungarian Jews. Injoggment Irving materially perverts
the evidence of what passed between the Nazis arttiy-Hon 17 April.

The deportation and murder of the Roman Jews ioliget1943 (paragraphs 5.215-
221 above)

13.45 | do not accept that an objective analysihefavailable evidence supports
Irving's claim that the effect of Hitler's interwean was to prevent Himmler's
murderous plans for the Jews being brought intecefit appears to me that it was
specious for Irving to argue, as he did, that Hgletervention was for the benefit of



the Roman Jews, when the result of that intervantias that the Roman Jews were
sent to the notorious concentration camp at Masdiawhere they were at the mercy
of the SS. | also take the view that it was a dol@amission on Irving's part not to
inform his readers that these Jews were ultimatelydered.

Himmler's speeches of 6 October 1943 and 5 and &4 1944 (paragaphs 5.222-230
above)

13.46 It is a common ground that in these threedpes Himmler was speaking, with
remarkable frankness, about the murder of the JEmesquestion is whether Irving
dealt in an objective and fair manner with the emck which those speeches afford as
to Hitler's knowledge of and complicity in the maraf the Jews. | am satisfied that he
did not. Two of the speeches provide powerful evgdethat Hitler ordered that the
extermination of the Jews should take place. Yé&hén1977 edition dfitler's War

Irving suggests that the existence of a Hitler owigs an invention on the part of
Himmler. It does not appear to me that the evidesuggorts that suggestion. | consider
that Irving's deduction that the transcript of §peech of 5 May was either altered after
Himmler delivered the speech or sanitised befoweag shown to Hitler is fanciful. The
absence of any mention of that speech in the 18Ribe of Hitler's Warwas in my
judgment another culpable omission.

Hitler's speech on 26 May 1944 (paragraph 5.235-2B6ve)

13.47 Irving quoted the material part of this spescfull in Hitler's War. | do not
accept the Defendants’ argument that his prefatmmyment amounts to misrepresenting
or twisting Hitler's words. The reader can judgeHimnself.

Ribbentrop's testimony from his cell at Nuremb@ayégraphs 5.235-239 above)

13.48 | accept that historians are bound by thattaimts of space to edit quotations.
But there is an obligation on them not to giveriader a distorted impression by
selective quotation. In my view Irving fails to @pge this duty when in the 1977
edition ofHitler's Warhe quotes Ribbentrop's belief that Hitler did omater the
destruction of the Jews but fails to quote his irdiately following comment that he at
least knew about it.

Marie Vaillant-Couturier (paragraphs 5.240-244 ala)v

13.49 | have no hesitation in concluding that tlegelDdants' criticism of Irving in
relation to the evidence of Vaillant-Couturier usiified. The evidence appears to me to
be plain that the Judge's note "This | doubt" ref@and referred only to her
supposition (for it was no more than that) thaeottamps (of which she would have
had no direct knowledge) had systems for seleatinites as prostitutes for SS
officers. There is no reason to suppose that tdgelhad any reservations about
Vaillant-Couturier's vivid, detailed and credibMdence about the womens' camp at
Auschwitz. Irving's claim that Judge Biddle thoughe was "a bloody liar” is a travesty
of the evidence.



Kurt Aumeier (paragraphs 5.245-249 above)

13.50 | find myself unconvinced by Irving's argurhtdrat Aumeier is an unreliable
witness. | prefer the contention of van Pelt andri&vfor the Defendants that he is an
important and credible witness as to the gassingguiures in place at Auschwitz. As
deputy commander at the camp, he was in a posdi&now. Whilst there are clearly
errors in his account, for the most part his resmibns are convincing. It was of course
legitimate for Irving to suggest that his accouasvthe result of brutal pressure being
brought to bear by his British captors, if he hadience for such a suggestion. But it
was not clear to me what evidence Irving was rglyin. | further accept that Irving
minimised the significance of Aumeier's evidenoee(eif he did not suppress it
altogether) when he confined reference to it toadrfote inNuremberg

Findings in relation to the instances of Irvingistbriography cited by the Defendants

13.51 For the reasons which | have given, | firat th most of the instances which they
cite the Defendants’ criticisms are justified.Hoge instances it is my conclusion that,
judged objectively, Irving treated the historicaidence in a manner which fell far short
of the standard to be expected of a conscienti@migrtan. Irving in those respects
misrepresented and distorted the evidence whichawaitable to him.

Evidence of Hitler's attitude towards the Jews atige extent, if any, of his knowledge
of and responsibility for the evolving policy of &xmination

13.52 Some of the findings which | have already enadrelation to the Defendants’
specific criticisms of Irving's historiography begyon the broader questions of Hitler's
attitude towards the Jews and his involvementyf, & the ethnic cleansing of the
Jews. | will not repeat those findings in this gatof the judgment. Although the
questions with which I am in this part of the judgent concerned are broad ones, they
narrowed and crystallised in the course of the. thia will be apparent from section VI
above, the Defendants focused their attention upmy's treatment of the evidence
relating to the following topics: Hitler's anti-séism; the scale of the so-called
executions of Jews in the East; the alleged ugm®thambers at the Operation
Reinhard camps to kill Jews and evidence relatnipe¢ question of Hitler's knowledge
of and authority for the extermination of Jews hyating and by gassing. In relation to
all of these issues save the first, Irving's staaggeared to me to alter in the course of
the trial.

Hitler's anti-semitism (paragraphs 6.3-9 above)

13.53 Irving having accepted that Hitler was praidly anti-semitic until he came to
power, the question is whether, as Irving clainemlost interest in anti-semitism from
about 1933 onwards because it was no longer mlitiadvantageous for him.

13.54 In his comprehensive and scholarly repomgsasich analysed the evidence of
Hitler's anti-semitism both before and after 1938.examined in particular Hitler's
public pronouncements on the Jewish question. ¢ ladready set out in this judgment
many of those statements. Ignoring for the momeatjuestion whether Hitler was



advocating the deportation of the Jews or theiemmination, the argument appears to
me to hopeless that after 1933 Hitler lost interresinti-semitism or that he ceased to be
anti-semitic when he came to power. Despite hieegging preoccupation with other
matters, Hitler reverted time and again to thedapithe Jews and what was to be done
with them. He continued to speak of them in terrhgctv were both vitriolic and
menacing. For the reasons which | have alreadyesspd in the earlier paragraphs of
this section of the judgment, | am satisfied ondtielence of his public statements that
Hitler's anti-semitism continued unabated after3193

13.55 But account must also be taken not only cdtviditler said but also of what he
did or authorised to be done or at least knew veasgbdone in relation to the Jews. In
the following paragraphs of this judgment | willnsoarise what appears to me to be
the evidence of Hitler's involvement in the sucsesprogrammes of shooting,
deporting and gassing Jews in large numbers. Muieece (which is in large part
accepted by Irving) would in my view convince apdissionate historian of Hitler's
persistent anti-semitism. Even if (which | do notept) the evidence supported the
proposition that Hitler's policy towards the Jewmained throughout that they should
be deported, it cannot in my view sensibly be adghat uprooting Jewish men, women
and children from their homes and dumping thenmfi@oappalling conditions many
miles away to the East was other than anti-sentitieerefore reject as being contrary to
the evidence Irving's claim that Hitler ceasedéahti-semitic from 1933 onwards.

The scale and systematic nature of the shootidgws by the Einsatzgruppen
(paragraphs 6.10-59 above)

13.56 | can deal quite briefly with the extensivedence relied on by the parties in
relation to this topic. The reason | can take twmairse is that Irving, as the case
progressed, appeared to accept much of what Larigend Browning said in their
reports and in their oral evidence. In particutaimlg agreed that the evidence,
principally in the form of reports by thi&nsatzgruppenappears to establish that
between 500,000 and 1,500,000 people (includiraggelproportion of Jews) were shot
by those groups and by the auxilidehrmachunits seconded to assist them. My
understanding is that the Defendants suggesttibdtue figure was higher than this.
But | do not see that, in the context of this cassy, useful purpose would be served by
my attempting to assess whether the evidence sigopbiigher figure.

13.57 Irving further accepted that the evidencécates that the programme of shooting
Jews in the East was systematic, in the sensé thraginated in Berlin and was
organised and co-ordinated from there. Furtherrroneg conceded that the evidence
bears out the contention of the Defendants tha¢isanctioned the killings. Irving
testified that, if he had given audiences the iregien by what he said in Australia in
1986 that the killings on the Eastern front hactaglace without the knowledge and
approval of Hitler and his cronies, he had beemgto do so. His evidence was that
"certainly Hitler sanctioned the killing of the Jewn the Eastern front". The evidence
which prompted Irving to make these concessionsistad in the regular reports made
by theEinsatzgruppemno Berlin; the preparation by the RHSA in Berlih o
Ereignismeldungefevent announcements) and a report numbered 5d @ate
December 1942 which recorded the "execution” of B3 Jews and which (as Irving



accepted) was probably shown to Hitler. The Defatglalso relied on the so-called
Muller order of 1 August 1941 to which | shall haweereturn later. It appears to me that
these concessions by Irving were rightly made. Afgaem the existence of the evidence
to which | have just referred the vast manpoweuiregl to carry out the programme at
a critical stage in the war would surely have regpithe approval of Hitler.

13.58 It inexorably follows that Irving was misrepenting the historical evidence when
he told audiences in Australia, Canada and thedd3®¢ accepted he did) that the
shooting of Jews in the East was arbitrary, unaigbd and undertaken by individual
groups or commanders.

The deportation of the Jews (paragraphs 6.60-6apo

13.59 As | have already indicated, there is lifilgpute between the parties that the
policy of deportation emerged and evolved alondities described in the report of
Longerich. | have already rejected Irving's arguntkat the evidence, whether in the
form of the Schlegelberger note or otherwise, suggdus contention that in early 1942
Hitler decided that the entire Jewish question &hba postponed until after the war. In
any event Irving does not dispute that the deportaif the European Jews continued
apace in the months and years after the Wannsdereone. The real issue is whether
their deportation was a prelude to their extermamaand, if so, on what scale such
extermination took place.

The scale on which Jews were gassed to death cacipding the Reinhard Camps but
excluding Auschwitz (paragraphs 6.73-144 above)

13.60 There is no dispute that the use by the Ndzias to kill human beings had its
origins in the euthanasia programme. When thatdritle gas vans were diverted to
the Eastern territories where (as Irving accepisy tvere used to kill healthy Jews in
substantial numbers. Again there is some arguneettt the numbers killed in the gas
vans: Irving was reluctant to commit himself toemtimate of the number killed but he
accepted that it ran into thousands. In the cir¢ant®s | do not intend to explore any
further the evidence as to the number of thosedilh vans.

13.61 Although strictly the camps at Chelmno anchi8edid not form part of

Operation Reinhard, which was confined to the afdhe General Government, | shall
for convenience refer collectively to those two pamand to the camps at Belzec,
Sobibor and Treblinka as "the Reinhard Camps"elation to the Reinhard camps there
are two issues: the first is how many Jews werseghto death at these camps. The
second is whether Hitler knew or approved of thieewination of Jews at these camps.
(I will deal separately with the evidence about &usitz).

13.62 Addressing first the issue of the scale efkillings by gas at the Reinhard
camps, it was Longerich's opinion that the politgxterminating Jews by the use of
gas was an extension or development of the progeairahooting Jews which had
commenced in the late autumn of 1941. As has beem $rving conceded that Jews
were shot in enormous numbers over the ensuinghmolnt paragraphs 6.75 to 6.105
above | have endeavoured to trace and summarisvitience on which the



Defendants rely in support of their case that th&smg which took place at the
Reinhard Camps was on a truly genocidal scale eVidence can be categorised as
documentary (although most of the Reinhard docusneete destroyed); demographic
and the accounts of eye-witnesses. On the baissoévidence both Browning and
Longerich conclude that many hundreds of thousdretsin the gas chambers at the
Reinhard camps.

13.63 | have summarised at paragraphs 6.106-8 awowe of the arguments deployed
by Irving for saying that the killing at the Reimdacamps was on nothing like the scale
contended by the Defendants. But, as pointed quairaigraph 6.109-110, Irving did
ultimately accept that the camps at Chelmno, Tinkhali and Sobibor were Nazi killing
centres. He claimed, disingenuously in my opintbat he made this concession so as
progress the trial and thereby to enable the issg@rding Auschwitz to be examined in
greater detail. Be that as it may, | understooth¢nto accept that hundreds of
thousands of Jews were killed at the Reinhard campaich | have referred. | readily
acknowledge that he disputed the estimates pute@number gassed to death by
Longerich and Browning. But, given the huge nuntdfeteaths accepted by Irving,
little appears to me to turn on the disparity ieitliespective estimates.

Evidence of Hitler's knowledge of and/or compliaityhe extermination of Jews in the
gas chambers at the Reinhard camps (paragraphs®ahd 6.114-144)

13.64 | turn to the issue regarding Hitler's knalge of and complicity in the gassing
programme at the Reinhard camps. In my view tisateidas to be examined in the light
of three propositions, each of which | understante accepted by Irving. The first is
that, from about November 1941, the Nazis had leegaged in carrying out a
programme, which Hitler knew about and authorigddilling by shooting many
hundreds of thousands of Jews and others, initialRussia and later spreading to
towns in the Warthegau (the area of Poland incaedrinto the Reich), the General
Government (the remainder of Poland) and Serbia.sBeond is that hundreds of
thousands of Jews were killed in the death camipgpsender Operation Reinhard. The
third is that, as Irving explicitly accepted, Hitleannot have remained in ignorance of
the extermination programme after October 194 3hénlight of those propositions it is
legitimate to formulate the question in this waged the evidence establish or suggest
that, whilst he approved of the genocidal policglboting Jews in the East, Hitler did
not approve or sanction the genocidal use of tkecgambers at the Reinhard camps
over the months from December 1941 until Octobd318nd was also kept in
ignorance that gassing on that scale was takingepla

13.65 | have used the phrase "kept in ignoranc#iarpreceding paragraph because it
is part of the positive case advanced by Irving tha genocidal use of the gas
chambers at the Reinhard camps was planned andrimepted by Heydrich and
overseen by Himmler. Does the evidence suppomdfsicontention that Hitler was
kept in ignorance of the manner in which Heydriod &immler were setting about
solving the Jewish question?

13.66 At paragraphs 6.81 to 6.105 above | have madrsome of the documents on
which the Defendants rely as evidence of Hitlenslvement in the extermination at



the Reinhard camps, starting with the meeting betwiitler, Himmler and Heydrich

on 25 October 1941 and culminating in the lettattem in 1977 by Hitler's former
personal secretary. Against those documents musgtideving's comment, which |
accept is accurate, that there is no reference tound to aHitler Befehl(Hitler order)
authorising the extermination of Jews by gassing@Reinhard Camps . But, given the
secrecy which surrounded the operation of the gambers, | would not have expected
to have found such a document. For the same rdasmsider that Irving's argument as
to Hitler's ignorance derives little assistancerfrime fact that he is able to point to a
number of documents where Hitler can be found tstliing of the Madagascar plan or
deportation to some other destination. The needdorecy required the use of
camouflage language when the fate of Jews was youdidic discussion.

13.67 My conclusion on this issue is that the evogediscloses substantial, even if not
wholly irrefutable, reasons for concluding not ottigt Hitler was aware of the gassing
in the Reinhard Camps but also that he was cormbkaltd approved the extermination.
My reasons for arriving at this conclusion arestfir, that if (as Irving accepts) Hitler
knew and approved the programme of shooting Jévwssreasonable to suppose that he
would have been consulted about and approved eypoliexterminate them by another
means, namely by the use of gas. | consider tea¢ tire a number of documents which
suggest that Hitler knew and approved the impleatant of the new policy: for
example the protocol of the Wannsee conferencghih the extermination

programme was discussed, records Heydrich in resiog remarks that he was
speaking with the authority of Hitler. But the magason for my conclusion is that it
appears to me to be unreal to suppose that Himadald not have obtained the
authority of Hitler for the gassing programme (@veén more unlikely that he would
have concealed it from his Fuhrer). Himml@lsnstkalendaprovides clear evidence

of the regularity of the meetings between Hitled &immler and of their having
discussed the Jewish question at the time when Hemmas actively supervising the
setting up and operation of the gas chambers iR#iehard Camps. | therefore accept
the evidence of Longerich and Browning which | hauenmarised at paragraph 6.105
above.

Auschwitz
Identifying the issue

13.68 When the trial started, it appeared fromnigis written statement of case that he
was adhering to the position often adopted in pé&eshes about Auschwitz, namely that
no gas chambers were commissioned or operated aathp and that in consequence
no Jew lost his or her life in gas chambers there.

13.69 As | have already observed in paragraph @obte, in the course of the trial
Irving modified his position: he accepted that ¢hesas at least one gas chamber (or
"cellar") at Auschwitz, albeit used solely or mgifdr the fumigation of clothing. He
also accepted that gassing of Jews had taken aldbe camp "on some scale". He did
not indicate on what scale. Irving firmly denie@ ttlaim advanced by van Pelt that
500,000 Jews were killed in morgue 1 of crematorfuniihe case for the Defendants on



the other hand was, as | have said, that almostrolien Jews were put to death in the
gas chambers of Auschwitz.

13.70 In these circumstances the central questiochyas it appears to me, falls to be
determined is whether or not the evidence supploetefendants' contention that the
number of deaths ran into hundreds of thousan@ether Irving is right when he
claims that the killing by gas was on a modestescal

The scale of the killing of Jews in the gas chamber

13.71 | have to confess that, in common | suspébtmost other people, | had
supposed that the evidence of mass exterminatidewe$ in the gas chambers at
Auschwitz was compelling. | have, however, setadlds preconception when
assessing the evidence adduced by the partiesse firoceedings.

The "convergence" of evidence

13.72 The case for the Defendants, summarised alsotat there exists what van Pelt
described as a "convergence" of evidence whiab tisd ordinary, dispassionate mind
overwhelming that hundreds of thousands of Jews wystematically gassed to death
at Auschwitz, mainly by the use of hydrogen cyarmpdbets called Zyklon-B. | have set
out at paragraphs 7.15 to 7.74 above the individlehents which make up that
convergence of evidence. | have done so at somgéhl€although not at such length as
did van Pelt in his report) because it appearsddarbe important to keep well in mind
the diversity of the categories and the extenthiaivthose categories are mutually
corroborative.

13.73 | recognise the force of many of Irving's co@mts upon some of those
categories. He is right to point out that the comgeraneous documents, such as
drawings, plans, correspondence with contractodstlaa like, yield little clear evidence
of the existence of gas chambers designed to lilldns. Such isolated references to
the use of gas as are to be found amongst thesengots can be explained by the need
to fumigate clothes so as to reduce the incidehdéseases such as typhus. The
quantities of Zyklon-B delivered to the camp maguably be explained by the need to
fumigate clothes and other objects. It is alsoexirthat one of the most compromising
documents, namely Muller's letter of 28 June 13t8rg) out the number of cadavers
capable of being burnt in the incinerators, haaralver of curious features which raise
the possibility that it is not authentic. In addlitj the photographic evidence for the
existence of chimneys protruding through the rdahorgue 1 at crematorium 2 is, |
accept, hard to interpret.

13.74 Similarly Irving had some valid comments take about the various accounts
given by survivors of the camp and by camp off&i&ome of those accounts were
given in evidence at the post-war trials. The gmbsi exists that some of these
witnesses invented some or even all of the expegewhich they describe. Irving
suggested the possibility of cross-pollinationwdych he meant the possibility that
withesses may have repeated and even embellisadhtlented) accounts of other
witnesses with the consequence that a corpuss#d faktimony is built up. Irving



pointed out that parts of some of the account®wofesof the witnesses are obviously
wrong or (like some of Olere's drawings) clearlaggerated. He suggested various
motives why witnesses might have given false actspwuich as greed and resentment
(in the case of survivors) and fear and the wisingoatiate themselves with their
captors (in the case of camp officials). Van Petiepted that these possibilities exist. |
agree.

The documentary evidence

13.75 Vulnerable though the individual categorieewidence may be to criticisms of
the kind mentioned in the preceding paragrapltappears to me that the cumulative
effect of the documentary evidence for the gend@garation of gas chambers at
Auschwitz is considerable.

13.76 The nature of the redesign in 1942 of cremato2 appears to me, for the
reasons summarised in paragraph 7.59 to 7.63 atmeenstitute powerful evidence
that the morgue was to be used to gas live humagdeho had been able to walk
downstairs. Few and far between though they magda&jments do exist for which it is
difficult to find an innocent explanation. | havemind for example the minute of the
meeting of 19 August 1942 (paragraph 7.66 aboviichwefergo Badenanstalten fur
Sonderaktionelf'bath-houses for special actions") and the stedd{inna report
(paragraph 7.67 above). As to Muller's letter alibatincineration capacity of the
ovens (see paragraphs 7.69 and 7.106 above),strateseem to me that, despite its
unusual features, a dispassionate historian wasidisgs it out of hand, as did Irving, as
a forgery. Van Pelt believed it to be genuine. ldmfed out that there are two copies in
different archives (in Domburg and in Moscow, whigteas been since 1945). It was
used at the trial of Hoss in 1948.If it had beengyénl before 1948, it would have been
unlikely that the capacity would have been gived @56 corpses per day since that is a
lower figure than the figures published by the Rarss and the Poles at the end of the
war. | accept the reasoning of van Pelt. If the Istulocument is authentic, it is further
cogent evidence of genocidal gassing because pgaitato which Muller refers

cannot have been needed to incinerate those witosbed to disease. Finally, there is
the scientific evidence gathered by the Polish @&@ommission in 1945-7 (paragraph
7.2 above) and the evidence of the Markiewicz refsae paragraphs 7.73 to 7.74
above).

The eye-witness evidence

13.77 Whilst | acknowledge that the reliabilitytbe eye-witness evidence is variable,
what is to me striking about that category of exmkeis the similarity of the accounts
and the extent to which they are consistent wighdbcumentary evidence. The account
of, for example, Tauber, is so clear and detatted, in my judgment, no objective
historian would dismiss it as invention unless ¢heere powerful reasons for doing so.
Tauber's account is corroborated by and corrob@ ati the accounts given by others
such as Jankowski and Dragon. Their descriptionsynug with Olere's drawings. The
evidence of other eye-witnesses, such as Hoss aradi Bivould in my view appear
credible to a dispassionate student of Auschwiterg is no evidence of cross-



pollination having occurred. It is in the circumstas an unlikely explanation for the
broad similarity of the accounts in this category.

13.78 My conclusion is that the various categooiesvidence do "converge" in the
manner suggested by the Defendants. | acceptdbeiention which | have summarised
in paragraph 7.75 above. My overall assessmeteatotality of the evidence that Jews
were killed in large numbers in the gas chambersuathwitz is that it would require
exceedingly powerful reasons to reject it. Irvirggtargued that such reasons do exist.

The Leuchter report

13.79 The reason why Irving initially denied thestence of gas chambers at
Auschwitz was, as has been seen, the Leuchtertrép@ve summarised in some detail
the findings made by Leuchter at paragraphs 7.828® above. | will not repeat
myself. | have also set out at paragraphs 7.1041108 above the reasons why van Pelt
on behalf of the Defendants dismissed the Leuckfmort as flawed and unreliable.
Those reasons were put to Irving in cross-exananatt is a fair summary of his
evidence to say that he accepted the validity aftrobthem. He agreed that the
Leuchter report was fundamentally flawed. In regarthe chemical analysis, Irving
was unable to controvert the evidence of Dr Ratim{warised at paragraph 7.106
above) that, because the cyanide would have peéaetize brickwork and plaster to a
depth of no more than one tenth of the breadthiafraan hair, any cyanide present in
the relatively large samples taken by Leuchter ¢Wwhiad to be pulverised before
analysis) would have been so diluted that the tesul which Leuchter relied had
effectively no validity. What is more significargt that Leuchter assumed, wrongly as
Irving agreed, that a greater concentration of @@mwould have been required to Kill
humans than was required to fumigate clothingatit the concentration required to Kill
humans is 22 times less than is required for futdggurposes. As indicated in
paragraph 7.105 above, and as Irving was consttamaccept, Leuchter's false
assumption vitiated his conclusion. Irving concettedlexistence of many other factual
errors in the Leuchter report.

13.80 In the light of the evidence of van Pelt &wthg's answers in cross-examination,
| do not consider that an objective historian wodde regarded the Leuchter report as
a sufficient reason for dismissing, or even douftthe convergence of evidence on
which the Defendants rely for the presence of hatalgas chambers at Auschwitz. |
have not overlooked the fact that Irving claimeat theuchter's findings have been
replicated, notably in a report by Germar Rudolit Bhat report was not produced at
the trial so it is impossible for me to assesgvigential value.

Holes in the roof of morgue 1 at crematorium 2?

13.81 The strength of the criticisms of the Leuchéport may explain why, as the trial
progressed, the emphasis of Irving's case on Ausclppeared to shift from the
absence of cyanide in the brick and plaster todb&of morgue 1 at crematorium 2. As
| have explained in paragraphs 7.91 to 7.93 ablovieg argues that there is no
evidence of the presence of the chimneys or dyctedans of which, on the
Defendants' case, Zyklon-B pellets were poured divam the roof of morgue 1 into



the gas chamber below (where the Defendants claist of the deaths occurred). In
particular Irving relied on a photograph of partloé collapsed roof which displayed no
evidence of the apertures through which the chimneyuld have protruded.

13.82 As the Defendants point out, this argumeastduoane curious features. Firstly,
Irving embraced it relatively recently in late 19@® that it cannot have been the basis
for his denials before that date of the existerfagas chambers at Auschwitz).
Secondly, Irving appeared at one stage to accapttiere was a gas chamber in morgue
1 at crematorium 2, albeit one that was used fnidgation and not for killing. In that
case it would seem that ducts or some other forapefture would have been required
to introduce the pellets into the chamber, sineeniorgue had no windows and a single
gas-tight door. Thirdly, the argument is confinedrtorgue 1 at crematorium 2.
Although Irving spent hardly any time in his cressamination of van Pelt on the
evidence that gassing took place elsewhere at Avitght is the Defendants' case that
gassing took place in other gas chambers, notaluyeeatorium 3.

13.83 Despite those curious features, Irving'sraegt deserves to be taken seriously. |
have summarised the Defendants' response todragm@aphs 7.109 to 7.111 above. In
the end, the task for an historian is to weighethielence of the absence of signs of
holes in the roof of the morgue against the opgpsindence that there were chimneys
running through the roof. In my view van Pelt ghti in his opinion that it is after so
many years difficult to verify whether or not hok#tsone time existed in a roof which
collapsed as long ago as 1944. It is unclear hoshnoti the roof can be seen in the
photograph on which Irving relies. The roof is ibad state, so that it is hard to tell if
there were holes in it. There is a possibility tiet holes were backfilled. There is the
evidence of eye-witnesses who observed or at tlesstribed pellets being poured down
through the roof of the morgue. Olere's drawingictsglearly the chimneys running up
towards the roof the gas chamber. Their appearartue drawing corresponds with the
description of them by Tauber and others. Photdgrapken in 1942 (or 1943) and
1944, whilst difficult to interpret, are consistemith the presence of protruding
chimneys. In these circumstances, | consider thatbgective historian, taking account
of all the evidence, would conclude that the appiaabsence of evidence of holes in the
roof of morgue at crematorium 2 falls far shorbefng a good reason for rejecting the
cumulative effect of the evidence on which the Dd#mnts rely.

Gas chambers for fumigation purposes or to servaasid shelters

13.84 | have no doubt that Irving is right thatrthevas throughout a need to have
fumigation facilities at the camp. There is docutaenevidence of concern about the
effect on the labour supply of prevailing mortalgyels. As van Pelt accepted, ovens
would have been required to cremate the large numbe succumbed to disease. But
in my judgment there is ample evidence which wddde convinced an objective
commentator that there were also gas chambers wigoh put to use to kill humans. In
the first place there is the eye-witness evideoaehtich | have referred. Secondly, there
is the evidence of van Pelt that the redesign @hatorium 2 in late 1942 was intended
to cater for live human beings to walk down to adressing room before being led into
the chamber and to do away with the corpse-slideipusly used to convey dead
bodies downstairs. Thirdly, there is evidence theamp doctor asked in January 1943



for the provision of an undressing-room, which veblbve been unnecessary if the
crematorium were intended for corpses. Finallyghetthe evidence of the letter dated
31 March 1943 in which Bischoff requisitions, asatter of urgency, a gas-tight door
with a spy-hole of extra thickness. It is diffictidt see why a spy-hole would be
necessary in the door of a chamber used only forgating corpses or other objects.
For these reasons | do not accept that an objeaisterian would be persuaded that the
gas chambers served only the purposes of fumigafiom evidence points firmly in the
direction of a homicidal use of the chambers ad.wel

13.85 I turn to Irving's alternative argument ttied redesign work carried out in early
1943 was to convert crematorium 2 (and crematoByfor use as an air-raid shelter. |
accept his claim that there was at the time someearo about Allied air-raids in the
region. | am prepared to assume in Irving's favbat it was standard practice to equip
shelters with gas-tight doors opening outwardseaqdpped with a peephole (although
probably not with a metal grille on the inside).Mdgheless there appear to me to be
cogent pragmatic reasons for a historian to corcthdt the evidence does not support
the air-raid shelter argument.

13.86 If the redesign was to convert the builditoyair raid shelters, there would have
been no reason why the drawings and associatedrmts should not say so. But there
is no hint in the documents that such was the ti@enThe question arises for whose
benefit such shelters would have been built. leapp to me to be unlikely that the
Nazis would be concerned to shelter the camp inn&teany case the shelters would
have been too small to accommodate more than gofnaaf them. But the shelters
would not have been suitable for SS personnel gigiece the SS barracks were about
one and a half miles way. So | cannot accept thistargument comes anywhere near
displacing the conclusion to be drawn from the @sgent evidence relied on by the
Defendants for their contention as to the obje¢hefredesign work.

"Death books"; decrypts and coke consumption

13.87 Irving advanced a number of subsidiary arqusé can deal with them briefly
because they did not impress me. | do not considéthey would have impressed a
dispassionate historian either.

13.88 Irving relied on the fact that the camp reggsor "death books" released by the
Russians record deaths at Auschwitz, but make maiomeof any deaths by gassing.
The short answer to this point is that, accordothe unchallenged evidence of a large
number of witnesses, the books record only thehdeaftthose who were formally
registered as inmates of the camp. The Jews whe sedected on arrival to die were
taken straight to the gas chambers without beigiptered. One would not therefore
expect to find mention of the cause of death oféhdews in the death books.

13.89 Reports were sent regularly from the cantpetdin in cypher. They were
intercepted and decoded at Bletchley Park. Althahgke reports often gave the cause
of death, they did not mention gassing. In my judgtithere are two reasons why little
significance is to be attached to this: the fissthat there was a strict rule of secrecy



about the gassing and the second is that, likeehaéh books, these reports related to
registered inmates only.

13.90 Irving argued that the quantity of coke reegito burn one body would have
been 35kg. He contended that the amount of cokehaikirecorded as having been
delivered to Auschwitz is nothing like enough tt #ie number of Jews who the
Defendants say lost their lives in the gas chamligars| accept that the evidence of van
Pelt, which was based on contemporaneous docurfsEgparagraph 7.125 above),
that, if the incinerators were operated continupasid many corpses were burnt
together so themselves providing fuel, no more thakg of coke would have been
required per corpse.

Conclusion

13.91 Having considered the various arguments adwehby Irving to assail the effect
of the convergent evidence relied on by the Defatgjat is my conclusion that no
objective, fair-minded historian would have serigasise to doubt that there were gas
chambers at Auschwitz and that they were operateadsubstantial scale to kill
hundreds of thousands of Jews.

Whether Irving is a "Holocaust denier"

13.92 | accept the evidence of Evans, which washallenged by Irving, that what
characterises a "Holocaust denier”, in the senséioh that term is used by Lipstadt in
Denying the Holocausts that he or she holds or expresses some of éie views
which | have listed in paragraph 8.5 above.

Irving's statements about the Holocaust

13.93 In paragraphs 8.16 to 8.36 above | have dumssages from a selection of
Irving's statements about the Holocaust. (It islaction only: the Defendants adduced
in evidence many more statements). | have dividedstatements into groups which
broadly correspond with the criteria included witliivans's definition of a Holocaust
denier. The principal category consists of statamprade by Irving denying the
existence of gas chambers at Auschwitz or elsewBertethere are also statements by
him denying the existence of a broader policy teexinate Jews. There are statements
too about the number of Jews killed at Auschwitd emthe Holocaust. Finally there are
claims by him that the gas chambers were a lienteceby British intelligence.

13.94 In addressing the question whether Irvirjgssfiably described as Holocaust
denier, | make allowance for the fact that, whedrasising live audiences as opposed to
writing history books, Irving needed to hold theeation of his audience by expressing
himself in a vivid and colourful style. | agree thias necessary to take care to ensure
that Irving is not quoted out of context. | accty#t merely to question aspects of the
Holocaust does not make a person a Holocaust démemognise also that Irving came
relatively late to the issue of the Holocaust: lzneed to have paid little attention to it
before 1989.



13.95 Even so, it appears to me to be incontrdderthat Irving qualifies as a
Holocaust denier. Not only has he denied the extet®f gas chambers at Auschwitz
and asserted that no Jew was gassed there, hertmasalon frequent occasions and
sometimes in the most offensive terms. By way @negles, | cite his story of the Jew
climbing into a mobile telephone box-cum-gas chamiie claim that more people
died in the back of Kennedy's car at Chappaquidihak died in the gas chambers at
Auschwitz; his dismissal of the eye-witnesses easeas liars or as suffering from a
mental problem; his reference to an AssociatioAugchwitz Survivors and Other Liars
or "ASSHOLS" and the question he asked of Mrs Atirhaw much money she had
made from her tattoo. | reject as being untruectaien made by Irving in his evidence
that in his denial of the existence of any gas diemat Auschwitz, he was referring
solely to the gas chamber constructed by the Rdlesthe war for the benefit of
visitors to the site or, as Irving put it, as autist attraction". In this connection | refer
to paragraph 9.13 above. Even if Irving had refetoegas chamber in the singular, it
would not have been apparent that he was speakihg oeconstructed gas chamber at
the camp.

13.96 Irving has also made broader claims whicll terminimise the Holocaust. For
example he has claimed that the Jews in the Eastst®t by individual gangsters and
criminals and that there was no direction or poircplace for mass extermination to be
carried out. | do, however, accept that Irving @gsed himself in more measured
language on this topic than in the case of thecgambers. But he has also minimised
the number of those killed by means other tharag@sischwitz and elsewhere. Having
grossly underestimated the number who lost thesslin the camps, Irving is prone to
claim that a greater number than that were kilfedllied bombing raids on Dresden
and elsewhere. He has, moreover, repeatedly clainadhe British Psychological War
Executive ingeniously invented the lie that the iNavere killing Jews in gas chambers
in order to use it as propaganda.

Whether Irving's denials are borne out by the evade

13.97 It is part of the Defendants' case on justifon that the statements made by
Irving which are apostrophised by the Defendantd@scaust denials are false in the
sense that they are unsupported by the evidemeae summarised in paragraphs 8.16
to 8.36 the reasons why the Defendants so contend.

13.98 | have already made findings that the evidesupports the following
propositions: that the shooting of the Jews inBhset was systematic and directed from
Berlin with the knowledge and approval of Hitldrat there were gas chambers at
several of the Operation Reinhard camps and tkdt\{eng during the trial admitted)
hundreds of thousands of Jews were killed in thedhthat there were gas chambers at
Auschwitz, where hundreds of thousands more Jews gassed to death. It follows
that it is my conclusion that Irving's denials loése propositions were contrary to the
evidence.

13.99 There remains only the question whether ¥iteeace supports Irving's claim that
the gas chambers were a propaganda lie invent&ditish Intelligence. | have recited
the rival contentions of the parties in paragre®84 to 8.36 above. There are three



questions: firstly, did the British invent the rmtithat Jews were being killed by the
Nazis in gas chambers; secondly, even if the Brdisl not invent the story, did they
disbelieve it and, thirdly, was use made of theystor propaganda purposes. As to the
first question, Irving was unable to present angence that the British invented the
story. It was provided to the Foreign Office by #eeretary to the World Jewish
Council, who in turn had received it from a sourc&erlin. As to whether the British
disbelieved the story, the only evidence to whisiny was able to point was the note
made by Cavendish-Bentinck that there was no eeslemsupport the claim. That
appears to me to be far cry from disbelieving tioeys As to whether British
Intelligence made propaganda use of the storygtigence produced by Irving
extended no further than second-hand accounts 6f @Badcasts about the gassing.
There was no indication that British intelligendaygd any part in these broadcasts. In
my judgment the evidence does not support the alaade by Irving.

Whether Irving is an anti-semite and a racist

13.100 I have set out at some length at paragrdapalf®ve the statements made by
Irving which the Defendants maintain demonstrasedmti-semitism and at paragraph
9.6 above the statements which the Defendantseatteanifest racism. | hope and
believe that none of the quotations has been talienf context. | appreciate the point
made by Irving that these statements are a sefeitban the many millions of words
spoken and written by him through which the Defertsldave trawled for the purpose
of this litigation.

Anti-semitism

13.101 It appears to me to be undeniable that nioxif all, of the statements set out in
paragraph 9.5 reveal clear evidence that, in teerade of any excuse or suitable
explanation for what he said or wrote, Irving isi@emitic. His words are directed
against Jews, either individually or collectivalythe sense that they are by turns
hostile, critical, offensive and derisory in thesferences to semitic people, their
characteristics and appearances. A few examplésufiice: Irving has made claims
that the Jews deserve to be disliked; that theyditbthe Holocaust on themselves; that
Jewish financiers are crooked; that Jews genergits@mitism by their greed and
mendacity; that it is bad luck for Mr Wiesel to ¢edled 'Weasel'; that Jews are amongst
the scum of humanity; that Jews scurry and hideviely, unable to stand the light of
day; that Simon Wiesenthal has a hideous, leeriidaze; and so on.

13.102 In the preceding paragraph | did introdineecaveat that the evidence of
Irving's anti-semitism is clear in the absencerof excuse or sensible explanation for
his words. It is possible to envisage circumstameeghich words, which on their face
are anti-semitic, turn out on analysis to be susigiepof innocent explanation. Irving
did advance a number of reasons why he claimairieasonable to regard him as an
anti-semite. | have summarised them at paragra@h® ®.17 above.

13.103 The principal explanation or justificatidifieoed by Irving for his comments
about Jews is that he is seeking to explain to Jgwsanti-semitism exists and not
himself adopting the anti-semitism. But | do nabkhthat this was the message that



Irving was seeking to convey to his audiences an@s certainly not the sense in
which his remarks were understood. Irving advamcsisnilar justification of his
characterisation of the Jewish stereotype as amattto warn Jews not to enhance by
their conduct the negative public perception ofith# this were Irving's objective, | do
not believe that he would have used such offerlaivguage. If (as Irving claims) his
remark about Wiesenthal was a joke, it was ansentiitic joke.

13.104 | have more sympathy for Irving's argumbat dews are not immune from his
criticism. He said that he was simply expressingti@ate criticisms of them. Irving
gave as an example what he claimed was his jubtfiéicism of the Jews for
suppressing his freedom of expression. Anothetitagte ground of criticism might be
the manner in which Jews in certain parts of thedvappear to exploit the Holocaust. |
agree that Jews are as open to criticism as amsleaeBut it appears to me that Irving
has repeatedly crossed the divide between leggimrdicism and prejudiced

vilification of the Jewish race and people. | cagllwnderstand too that, because of his
perceived views, Irving and his family have fromé to time been subjected to
extreme pressure, for example when his flat houselvesieged by rioters in 1994 (see
paragraph 9.14 above). In the heat of the momlecdiisidered remarks are often made.
But it is in just such circumstances that racigjpdice manifests itself. In my view that
is what occurred in 1994,

13.105 The inference which in my judgment is chetwlbe drawn from what Irving has
said and written is that he is anti-semitic.

Racism

13.106 | have concluded that the allegation thandyis a racist is also established for
broadly analogous reasons. This is unsurprisingfdrsemitism is a form of racism. It
appears to me that the sample quotations set @atragraph 9.6 above provide ample
evidence of racism. The ditty composed by IrvingHis daughter is undeniably racist
in putting into her mouth the words "l am a Babyau ...I have no plans to marry an
Ape or Rastifarian”. Similarly, Irving's referente"one of them" reading the television
news strikes me as evidence of racism of a mordiaus kind. The same applies to
Irving's proclaimed queasiness on seeing black phenng cricket for England. The
manner in which Irving speaks of the AIDS epidemiping out blacks, homosexuals,
drug addicts and others has in my view a distinettyst flavour. Irving's statements
about coloured immigration are also racist in tlo@iertones even if less overtly so.

13.107 | cannot accept that the various explanagprt forward by Irving for what he
said and wrote deprive his words of their racisldy It is possible to employ
members of ethnic minorities and yet hold racistvg. | do not accept that the
statements relied on by the Defendants can be diefiesis expressions of patriotic
sentiments. | reject Irving's explanations, setaiygaragraphs 9.19 and 9.21 above, of
his comments about the spread of AIDS in Africa abdut the feeling of humiliation
he experienced when his passport was checked #tridedby a Pakistani.

13.108 | accept that Irving is not obsessed witer&le has certainly not condoned or
excused racist violence or thuggery. But he hasmany occasions spoken in terms



which are plainly racist. Racism is to be condemeeeh if it is confined, as in Irving's
case, to expressions of the kind which | have meet.

Irving's alleged association with right-wing extreists

13.109 | am conscious of the complaint made byg\hat in this part of their case the
Defendants are seeking to prove him guilty by assion. In assessing whether there is
an ideological motivation underlying what he hagten about the Nazis and the Jews,
| shall therefore concentrate on what he has himgéten and said on the subject.
Although Irving invited me to discount what he Isasd and down in his many talks in
Europe and elsewhere and to concentrate on haicetworks, it appears to me that to
do so would be artificial and even potentially ra&ling.

13.110 It does, however, appear to me that soninede light is or may be cast on
Irving's motivation by an examination of those gre@and individuals with whom he
associates. It cannot of course be held againsigithat on occasion by happenstance
he has found himself at the same meeting, or emghesame platform, as some
acknowledged extremist. It is a question of therde@f association.

13.111 Funke in his report made reference to alterimg array of organisations and
individuals. He devoted many pages to a close arsabf the links and relationships
between political bodies and the overlap in theirges. But Irving's association with
many of those organisations is tenuous to sayeidis. | am satisfied that Irving has had
no significant association with a great many ohth@&@he same applies to the
individuals named by Funke. For instance | acdegit he has not consciously
encountered Thomas Dienel or Michael Kuhnen. | atrpersuaded by the evidence
that Irving was aware that Dienel was at the megeadinHalle on 9 November 1991.

Right-wing political organisations

13.112 Irving accepted that he has from time tetaddressed the German National
Democratic Party and the German Peoples' Uniccdgnise that these organisations
are not banned as being unconstitutional but I@tdbe evidence of Funke that they
and their members are on the extreme right of thiéiqal spectrum. There would be
many who would refuse any invitation to addresstmgs of such groups. Irving must
be aware of the political complexion of these orgations. His willingness to speak at
their meetings is, to put it at its lowest, indieatof a tolerance on his part of right wing
extremism. But | accept that, when he has spokémeatmeetings, Irving has not
expressed himself in extremist or anti-semitic erm

13.113 Some time was spent during the evidenceinieavvideo of a meeting in Halle
on 9 November 1991, which was attended by Irvinthatnvitation of Ursula Worch

(see paragraph 10.12 above). Irving complainsttieatiim has been edited and re-
edited so as to present him in a prejudicial ligkio not accept that the effect of the
editing materially distorts the nature of the megtilrving can be seen watching
assorted groups, many of them in uniform, marchatde the meeting place. Irving is
shown on the platform when he was introduced tactberd. He then addressed the
meeting. There is nothing objectionable in whaishecorded as having said. He can be



seen shaking his head in disapproval when Nazas®guch as "Sieg Heil" are
chanted. He spoke in the early afternoon and claiméis evidence that he left soon
afterwards. His diary, however, records him asgieft at 5pm. | believe that he
remained at the meeting for longer than he wasguegpto admit. The significance of
the video of the Halle meeting, in my judgmenthiat it evidences Irving's willingness
to participate in a meeting at which a motley aditen of militant neo-Nazis were also
present.

13.114 The evidence supports the claim that Iriag associated with several extreme
right-wing organisations in the US. He has a clseé longstanding relationship with
the Institute of Historical Review (see paragrapt23 above). It is an avowedly
revisionist organisation whose membership undoupiadludes many from the
extreme right wing. Irving agreed that the membigrsiithe IHR includes "cracked
anti-semites”. The evidence indicates that Irveglso associated with the National
Alliance. | accept the Defendants' case as sahqudragraph 10.24 above. In my view
Irving cannot fail to have become aware that théddal Alliance is a neo-Nazi and
anti-semitic organisation. The regularity of Irvimgontacts with the National Alliance
and its officers confirms Irving's sympathetictaitie towards an organisation whose
tenets would be abhorrent to most people.

Right-wing individuals

13.115 | am satisfied that Irving has associateal smnificant extent with the following
individuals: Frey, Deckert, Althans, Philip, the Wes, Christophersen, Staglich,
Rami, Varela, Zundel, Remer, Weckert and Fauris§bry are described in paragraphs
10.8 to 10.25 above. They are all right-wing exigtm | have no doubt that most, if not
all of them, are neo-Nazis who deny the Holocandtwaho are racist and anti-semitic. |
also have no doubt that Irving was aware of theiitipal views. His association with
such individuals indicates in my judgement thairigyshares many of their political
beliefs.

Irving's accounts of the bombing of Dresden

13.116 The immediate question is whether the Defetschave justified their criticisms
of Irving's account, principally ilfthe Destruction of Dresdenf the circumstances and
consequences of the Allied bombing raid on Dresaethe nights of 13 and 14
February 1945. The principal allegation is thairigvrelied on forged evidence. But the
Defendants also accuse him of misrepresentatitsifi¢ation, suppression of the
evidence and twisting the facts for his own purggsee paragraph 11.5 above).

Irving's reliance on the forged Tagesbefehl No. 47
13.117 The forged evidence on which Irving is gaitiave relied i§agesbefeh(Order
of the day) No 47 ("TB47")The majority of the Defendants’ criticisms relaiet are

connected with the way in which Irving dealt withst document.

13.118 | have set out in detall in paragraphs 1d B1.40 above the history of the
forged TB47 and the parties' respective argumebastdrving's reliance on it. In my



judgment there are serious criticisms to be madevirfg's use of this document. In the
first place Irving knew all along that there wemyerful reasons for doubting the
genuineness of the purported TB47. It had beenwterenl by Seydewitz as fraudulent.
Indeed Irving himself was aware that Goebbels hleahlseeking to take propagandist
advantage of the raid by making exaggerated clasrte the number of deaths. Irving
in1963 described the so-called TB47 as "spurioakhgugh | accept that at that date he
had not seen a copy). When he did receive a capwas warned by Lange, the
Dresden archivist, that it was a patent forgeacdept the evidence of Evans, which |
have summarised at paragraph 11.18 above, thatwese features within the
document itself which cast doubt onhisna fideslrving therefore had every reason to
be suspicious about the claim that the death tghtrultimately be 250,000.

13.119 Yet when in 1964 Irving received a copy B#AT from Funfack via Hahn, he
appears to have been eager to accept the documaritwe copy and the figures
claimed in it as accurate. | am not persuadedthigae is any valid explanation for
Irving's change of heart about the genuinenesseoflbcument. Indeed in a
memorandum written shortly after he obtained higyoof TB47 Irving expressed
distinct reservations about its authenticity areldbcuracy of the figures contained in it.
In these circumstances it was in my view incumloénitving, as a responsible

historian, to treat the document with extreme cautHe should have verified the
provenancef the document with Funfack and with anyone atsa position to assist.

In the meantime he should not have made use afisgmest a document.

13.120 There is no evidence that Irving sought &ckis comments about the
document. He did nothing to dispel the doubts legraviously entertained about it. In
these circumstances it was in my judgment repreblen®r Irving to write to the
Provost of Coventry Cathedral enclosing a copyhefdupposed TB47 and expressing
himself to be in no doubt as to its authenticityvés equally reprehensible of Irving to
write in similar terms to his German publisher.

13.121 Irving's conduct thereafter is even lessm@ble. As | have described in
paragraph 11.14 above, he was told by Funfackibatas in no position to vouch for
TB47. | accept that Irving was also told by Funfatkhe estimates of 180,000 and
140,00 put on the number of casualties by MehmettRetscher respectively. But that
information (which was never verified) did little temove the suspicion surrounding
TB47. | do not accept Irving's explanation thatrsbelieved what Funfack told him
because he was living in a regime which was stiinghunist and was fearful of the
consequences of being linked to the Nazi regime.ddo | accept that the recollection
of Frau Grosse of the estimate her husband had put omutiéer of casualties should
have weighed significantly with Irving in assessihg reliablity of the figures in TB47.

13.122 Irving made reference to the fake TB47 gsraiine document in the Italian
edition ofDresdenin terms which suggested that it was a genuinedeod. Doubts
about the authenticity of the document were subseityiincreased yet further by
Miller's letters to Irving to which | have referratlparagraph 11.19. Irving's disregard
of that apparently credible evidence was, in mywia further grave lapse on his part.
His explanation that he considered that Miller Wifastasising” when he gave a figure
of 30,000 deaths strikes me as absurd. There wtagigan what Miller wrote to



suggest to an objective commentator that Miller ot&®r than a credible and reliable
witness. (In the event the figure in the genuinel TBurned out to be 25,000 which was
close to Miller's figure). The subsequent publatof TB47 in an appendix to the 1966
Corgi edition ofDresdenwithout the expression of any reservations alisut i
genuineness or the figures contained in it wasyirview another grave lapse on
Irving's part.

13.123 The Final Report and Situation Report No414@ which | have referred in
paragraphs 11.23 and 11.24 above, would have leganded by any dispassionate
historian as conclusive proof that the purporteplyoaf TB47 was a fake and that there
was good reason to suppose that the death tolinatas region of 25,000. This was the
figure accepted by Reichert in his book on the biogbwhich is regarded by Evans as
authoritative. | accept that Irving is entitledaedit for having taken the unusual step of
writing to theTimesabout the new casualty figure. But that does mohy judgment
excuse the doubts he continued to cast upon theamcof the new figure, still less
does it excuse the grossly inflated claims aseaimber of casualties which Irving
continued to make in a subsequent editioBi@Esdenand in the speeches detailed in
paragraphs 11.6 and 11.7 above.

13.124 When asked what was the supporting evidiemdbese inflated claims, Irving
relied on the estimates for the number of casgaftiade by Mehnert and Fetscher and
on the recollection of Frau Grosse, which | havetiaed. He also testified that his
claims had been based on estimates as high a€0P50tich he had received from a
great many individuals. Irving neither identifidtetindividuals nor disclosed the letters.
He prayed in aid also the fact that there wererigsBen at the time an unquantified
number of refugees fleeing before the advancingiosarmy. Finally he relied on the
estimate of Hans Voigt, summarised in paragrapf2labove, that 135,000 had been
killed. But, as stated in paragraph 13.126 belamenof this material casts significant
doubt on the accumulation of evidence that th deth toll was within the bracket of
25-30,000.

Whether Irving has attached credence to unrelia@vielence and/or failed to take
account of reliable evidence

13.125 The unreliable evidence upon which, accgrtbrthe Defendants, Irving was
unjustified in relying is set out in the precedpayagraph. Historical evidence cannot of
course be compartmentalised into reliable and iainel evidence. It is part of the skill
of an historian to evaluate the degree of individigans of evidence, seeking to adopt a
consistent approach throughout.

13.126 It appears to me that the evidence whidvelsummarised in paragraph 13.124
affords a very slender basis for the claims whiein has made for the numbers killed
in the raids. The evidence of Mehnert, FetscherfFaad Grosse was secondhand and
unverified. In the absence of any indication on wthay were based, | do not consider
the Irving should have given any credence to esamia letters from unidentified
individuals. His speculation about the number diigees does little to cast doubt on the
reliability of the figures quoted in the officiaéports. Voigt's evidence was
uncorroborated and unlikely to be correct in tigatliof the number of deaths recorded



on the official cards. In my view, Irving shouldtri@ave quoted numbers based on this
evidence. Irving should have taken far greater actof the doubts about the
genuineness of TB47; of the cogent and credibldesde of Miller and above all of the
figures contained in the Final Report and in SiaraReport No 1404. Having done so,
Irving should have discounted altogether the usfatiory evidence collected in
paragraph 13.124 above. In my judgment the estsadt@00,000 and more deaths
which Irving continued to put about in the 1990skkd any evidential basis and were
such as no responsible historian would have made.

Whether Irving has bent of falsified or misreprdsérevidence

13.127 | am not persuaded that the criticism ahior the way in which he presented
the statistical evidence of Dr Sperling is justifié accept the explanation given by
Irving why he chose to rely on his higher figuramely that the estimate which he gave
unofficially in a letter was the most reliable otethe light of Irving's assertion that he
had seen evidence which established that Mehnérinfi@med Kleiner that his

estimate of the number of deaths was 40,000, |@nprepared to accept the
Defendants contention that this was an inventioirnang's part. The other criticisms of
Irving under this head have already been addrassbeé earlier paragraphs of this
section of the judgment.

Irving's conduct in relation to the Goebbels diasen the Moscow archive

13.128 | do not consider that the issues as tadtsiconduct in relation to the Goebbels
diaries in the Moscow archive have any bearing sd®ter on the central issue of
Irving's conduct as an historian. But Irving comipdaof Lipstadt's account of his
conduct and the Defendants seek to justify thasieisms. | shall therefore deal with
this discrete issue now.

13.129 The two questions raised by this part oplka of justification are, firstly,
whether Irving broke (or, to use Lipstadt's woriblated) an agreement with the
Moscow archive in regard to his use of the glaaseglon which the Goebbels diaries
were inscribed and, secondly, whether by the mamn&hich he handled the plates
Irving placed them at risk of damage.

The alleged breach of agreement

13.130 There were two occasions on which Irvingaesad plates from the archive: the
first was on 10 June 1992, when he wanted to magees of the plates; the second was
on the following day when he removed two more @ateorder to take them to London
for testing. The two occasions need to be consitigeparately.

13.131 In relation to the first occasion, as | hanmmarised in paragraphs 12.9 and
12.17 above, there was a conversation betweenrMitid Tarasov, who telephoned
Bondarev to tell him to grant Irving access todieies. Irving stressed (and Millar
confirmed) that there was no agreement as suchthétiRussians. | accept that there
was nothing more than a single conversation betWwétar and Tarasov. But it is



possible to infer an agreement from that convessand from the parties' subsequent
conduct. In my view it is right to do so.

13.132 Was there an implied term of that inferrgdeament that Irving should not
remove the plates from the archive? This quesadia fo be answered by reference to
the circumstances as they existed in Moscow diitie2 According to Irving, the
archive was in a state of chaos. The Russians wi#neg to sell archive material if the
price was right. There were no copying facilitieghe archive. Irving testified that it
was neither here nor there to the archivist iféraaved the plates. | bear in mind that
Irving acknowledged that he removed the plategitiy”. But he denied breaching any
agreement and | took him to mean that the remowalillicit in the sense that in normal
circumstances an historian would not remove madtden an archive. In these
somewhat unusual circumstances | am not persuadétrting broke an agreement
when he removed the plates overnight to have trepied.

13.133 The second occasion when plates were renveagdather different in the sense
that Irving sought and obtained permission to reenine plates from the archive. The
breach of agreement, according to the Defendan$gsaout of the fact that, having
removed the plates from the archive, Irving thesktthem to England to have them
tested prior to their return to the archive. Was ¢éhbreach of the arrangement? Irving
did not tell the Russians of his intentions. Budréhis no evidence that the Russians
showed interest or concern what would happen tpldies whilst they were out of the
archive. | have no doubt that it was throughouinigis intention to return the plates. |
am not satisfied that a breach of an implied tefth@ arrangement has been
established by the Defendants.

The alleged risk of damage to the plates

13.134 It is clear to me that, according to whastadt wrote irDenying the Holocaust
and the Summary of the Defendants' case, her &thegaas that the risk of damage
arose on the occasion of the second removal cpfadm the archive. According to
Lipstadt, it was the transport of the plates tolgnd and the testing which took place
here, followed by the return journey to Moscow, ethgave rise to the risk of damage.
It was this which caused "serious concern in a@dhgircles” about significant damage
to the plates. | do not consider that the eviddreze's out the allegation that any real
risk of significant damage did arise. Accordinghie unchallenged evidence of Irving,
the plates were at all times securely packaged.nittey were in possession of others,
| see no reason to suppose that they were atStsbwing one plate at a meeting in
Munich does not appear to me to give rise to asgfakamage. When Irving left the
plates in Munich, whilst he made an excursion tonRpthey were left in the hotel safe.
In England the tests were carried out in reputkdiieratories belonging to Kodak and
Pilkington. | am satisfied that the physical inegghce was minimal and caused no risk
to the integrity of the plates. The emulsion of pietes was not tested. Irving may well
be right in his comment that the plates were safelst in his custody than they were in
the archive. Accordingly | do not accept that tHegation of risk of damage to the is
made out in relation to their removal from the @areho be taken to England for testing.



13.135 But the Defendants advanced an argumentoihéihe occasion of the first
removal on 10 June, the plates were put at riskwthey were left during the afternoon
hidden behind a wall on some waste ground a sligtertte from the archive. | am
satisfied that the plates were carefully wrappecairdboard and plastic thereby
eliminating the risk of physical damage. So theyardk which might be said to arise
was if someone came across the plates by chanaeayed them. Bearing in mind
how far this is removed from the risk of which Liigdt wrote and the unlikelihood of a
passer-by showing interest in a package consisfiagcouple of pieces of glass, | am
not prepared to find that the allegation of riskie plates is proved.

Assessment of Irving as an historian
The issue as to Irving's motivation

13.136 After that brief digression to Moscow, luret to the central issue of Irving's
historiography. As | have already held, the passagPenying the Holocausif which
Irving complains include as an important part @itldefamatory sting the meaning that
he hagleliberatelyfalsified and distorted the historical evidencedese he is an
apologist for and a partisan of Hitler and on @atount is intent on exonerating him.

13.137 Irving considers, rightly, that this is ayg imputation because it reflects on his
integrity as an historian. It is an imputation whibe Defendants have sought to justify.
Because of the seriousness of the charge, theasthntiproof required is, in
accordance with the approach which | have outlingzhragraph 4.10 above,
commensurately higher. It goes without saying thigtan issue which requires anxious
consideration.

13.138 It is necessary to define clearly what ésiisue which must be decided. In the
earlier parts of this section of the judgemengvdérmade findings adverse to Irving in
relation to his historiography and in relation te &ccount of Hitler's attitude towards
the Jews including in particular Hitler's complcih the policy of exterminating them.

| have further made findings, also adverse to fyin relation to his claims about
Auschwitz and in relation to his account of the lbimy of Dresden. Irving sought to
defend what he has written and said as being af@iraccurate account of the historical
evidence available to him. In the respects alresmtyut in detail in this judgement, |
have in the main found against him. But the Defatglaust, as they accept, go further
if they are to succeed in their plea of justifioatithey must establish that the
misrepresentation by Irving of the historical retweras deliberate in the sense that
Irving was motivated by a desire borne of his odeoiogical beliefs to present Hitler

in a favourable lightlrving's case is that, if (which he denied but whitave found)

he has misrepresented the evidence, such misreprgea was innocent in the sense
that it arose through simple mistake or misapprsioen He denied the charge of
deliberate falsification or perversion of the evide.The issue which | must decide is
whether the Defendants have proved that deniat talse.

The relevant considerations



13.139 Issues as to a person's motivation have ttebided by reference not only to the
direct evidence of the person concerned (in thge ¢eving) but also by reference to the
surrounding circumstances from which inference®dss motivation may be drawn. In
the present case such circumstances include theereatd extent of the
misrepresentations of the evidence together witindts explanation or excuse for

them. But in my judgment it is relevant to takeviatcount also such matters as Irving's
conduct and attitudes outwith the immediate condéxiis work as a professional
historian, including the evidence of his politicalideological beliefs as derived from

his speeches, his diaries and his associates taissider that it is material to have
regard to the manner in which he has conducte@ thexeedings. These are all matters
from which inferences may legitimately be drawri@fving's motivation.

The convergence of the historiographical misrepnéstons

13.140 Historians are human: they make mistakeseiail and misconstrue documents
and overlook material evidence. | have found timaumerous respects, Irving has
misstated historical evidence; adopted positiongRviun counter to the weight of the
evidence; given credence to unreliable evidenced@rdgarded or dismissed credible
evidence. It appears to me that an analysis ottimestances may shed light on the
question whether Irving's misrepresentation ofttistorical evidence was deliberate.

13.141 | have found that most of the Defendangsbhipgraphical criticisms of Irving
set out in section V of this judgement are judtifign the vast majority of those
instances the effect of what Irving has written basn to portray Hitler in a favourable
light and to divert blame from him onto othersakk held that this is unjustified by the
evidence. Examples include Irving's portrayal diefis conduct and attitude towards
the events oKristallnachtand the importance attached by Irving to Hitlettguae
towards the Jewish question as he claims is evatkhyg the Schlegelberger note. |
have seen no instance where Irving has misintexprtbie evidence or misstated the
facts in a manner which is detrimental to Hitleving appears to take every
opportunity to exculpate Hitler. The same is triighe broader criticism made by the
Defendants' of Irving's unwarrantedly favourablgidion of Hitler in regard to his
attitude towards the Jews, which criticism | hawerfd in section VI above to be
justified. Irving sought in his writings to distamélitler from the programme of
shooting Jews in the East and from the later geleooi the death camps in a manner
which the evidence did not warrant. Irving has adywnjustifiably as | have found,
that the evidence indicates that Hitler was unawéeny programme for the
extermination of Jews at Auschwitz. In his accaafrthe bombing of Dresden Irving
(as I have found in section X1 above) persistestiyggerates the number of casualties,
so enabling him to make comparisons between théauof civilians killed in Allied
bombing raids with the number of Jews killed in tiaenps.

13.142 In my opinion there is force in the opinexpressed by Evans that all Irving's
historiographical "errors" converge, in the seinsg they all tend to exonerate Hitler
and to reflect Irving's partisanship for the Naader. If indeed they were genuine
errors or mistakes, one would not expect to finsl tnsistency. | accept the
Defendants' contention that this convergence sgemt reason for supposing that the
evidence has been deliberately slanted by Irving.



The nature of some of Irving's errors

13.143 As | have already indicated it is matewodke account of the nature or quality
of what Irving claims to have been mistakes or pgypsahensions on his part. Certain of
Irving's misrepresentations of the historical enicke might appear to be simple
mistakes on his part, for instance the misreadfrigabenasJudenin Himmler's
telephone log for 1 December 1941. But there dreraiccasions where Irving's
treatment of the historical evidence is so pervargkegregious that it is difficult to
accept that it is inadvertence on his part. Examielude Irving's rejection of the
evidence for the existence of gas chambers at Autghis claim that Hitler lost
interest in anti-semitism on coming to power; lasaunt of Hitler's meeting with
Horthy in April 1943; his wholesale dismissal oéttestimony of Marie Vaillant-
Couturier and his continued reliance on the forgadesbefehNo. 47 which
purportedly gave the number of casualties in Dnestleave referred in the course of
this judgment to other instances where Irving'©aatflies in the face of the available
evidence.

13.144 Mistakes and misconceptions such as thgsaafo me by their nature unlikely
to have been innocent. They are more consistehtawtillingness on Irving's part
knowingly to misrepresent or manipulate or put@ri’son the evidence so as to make
it conform with his own preconceptions. In my judgmthe nature of these
misstatements and misjudgments by Irving is a &rflointer towards the conclusion
that he has deliberately skewed the evidence tglirinto line with his political

beliefs.

Irving's explanations for his errors

13.145 In the course of his cross-examination gwiras asked on numerous occasions
to provide explanations for what he had writtes@d. Thus he was asked why he had
omitted to make reference to apparently signifieu@nts; why he had relied on sources
whose reliability there was good reason to doulbatwvas the source of evidence for
particular assertions. It seems to me that oneofiégsting whether Irving's errors were
the product of innocent mistakes on his part iedi at his explanations.

13.146 In his answers Irving offered various exptaoms for his omission of apparently
significant evidence. He gave as the reason wididhaot refer to the evidence of
Hofmann when dealing with the trial of Hitler in2®8that it was too long to be
included. But the records of Hofmann's testimonytano more than five pages. He
sought to excuse his omission to include in hiwantof the shooting of Berlin Jews in
Riga the claim made by Bruns that there had bdétier order by saying that it "would
bore the pants off an audience". Asked to expldig lne omitted to refer in the 1991
edition ofHitler's Warto the sinister fate awaiting the 600,000 Frereshislwho were
not well-to-do and so not to kept healthy and allmang answered that the 1991
edition was an abridged version and the omissianttide made for editorial reasons.
His explanation for not informing his readers of tieasons for supposing that the
Schlegelberger note may have been concerned vétprblem of thenischlingewas
that he was writing a book which had to be kephimithe confines of a single volume.
Irving gave a similar explanation for his suppresgias the Defendants claim that it



was) of material parts of Goebbels's diary entr@ ©March1942. Irving excused his
inability to answers certain questions about Austh{ior example about cremations
there and his reason for not having visited Austhwiy saying that he is not an expert
on Auschwitz. Irving balmed his editor for the m&ien of his mistranslation dfaben

zu bleiberas "Jews are to stay" after he had been inforrhbés@rror. When he was
asked to identify the eye-witness who told him aliba telephone box-cum-gas
chamber story, Irving replied that he could noafelbut that he read about it or seen it
some ten years ago. Earlier in this judgment | latesl other examples of Irving's
explanations for his lapses.

13.147 | recognise that it is not always easyfang to cast his mind back over the
years so as to explain why and how his mistakes wede. In my view, however, in
many instances, including those set out in thequheg paragraph, the explanations
which he offered were unconvincing. The absena@eadible explanations lends further
support to the Defendants' argument that Irvingsepresentation of the historical
record was not inadvertent.

Irving's readiness to challenge the authenticitynabnvenient documents and the
credibility of apparently credible witnesses

13.148 | accept that it is necessary for historians least historians of the Nazi era, to
be on their guard against documents which are tbogetherwise unauthentic. But it
appeared to me that in the course of these praogettiving challenged the authenticity
of certain documents, not because there was arsgamilal reason for doubting their
genuineness but because they did not fit in wishtinesis.

13.149 The prime example of this is Irving's dissalof Bischoff letter of 28 June
1943 dealing with the incineration capacity of dwens at Auschwitz (to which | have
referred at paragraph 7.106 and 7.120).As alretadgdsat paragraph 13.76 | agree with
the assessment of van Pelt that there is littlsoe#&o doubt the authenticity of this
document. Yet Irving argued strenuously that ittdtidoe dismissed as a forgery. In my
judgment he did so because it does not confornistalbological agenda. Similarly
Irving devoted much time to challenging the autlotiytof Muller's instruction to
furnish Hitler with reports of the shooting. | bmle that he did so because this was for
him an inconvenient document and not because tirere real doubts about it
genuineness. (Irving ultimately acceptedotsa fidey There were other occasions
when Irving sought to cast doubt on the authegtmitdocuments relied on by the
Defendants (for example the Anne Frank diariesthadeport of the gassing of 97,000
Jews at Chelmno referred to at paragraph 6.71 abloveeither case did Irving's
doubts appear to me to have any real substancattiigde to these documents was in
stark contrast to his treatment of other documeshish were more obviously open to
guestion. One example is Irving's unquestioningptance of the Schlegelberger
memorandum despite the uncertainty of its prove@afinother is his reliance on
TagesbefehNo. 47 in the teeth of mounting evidence that is\w&dorgery. In my
judgment there is force in the Defendants' conbertthat Irving on occasion applies
double standards to the documentary evidence, taegatpcuments which fit in with
his thesis and rejecting those which do not.



13.150 As | have already observed in the courskealing with the historiographical
criticism of Irving, there is a comparable lackesen-handedness when it comes to
Irving's treatment of eye-witnesses. He takes hlhigceptical approach towards the
evidence of the survivors and camp officials at&wsitz and elsewhere who confirm
the genocidal operation of gas chambers at the ¢@ayber, Olere, Wisliceny, Hoss
and Miller). But in relation to other witnessesdBlas Hitler's adjutants, Christa
Schroder and Voigt), where there is greater re&socaution about their testimony,
Irving appears to adopt it uncritically. | accepat Irving had interviewed personally
many of the witnesses in the latter category ancbsitd form his own assessment.
Even so, the contrast in approach is remarkable.

13.151 The double standards which Irving adoptotoe of the documents and to some
of the witnesses appears to me to be further egadrat Irving is seeking to

manipulate the evidence rather than approachiag & dispassionate, if sometimes
mistaken, historian.

Irving's concessions

13.152 It was a striking feature of the case thahe course of it Irving made, or
appeared to make, concessions about major issudsirig so he resiled from the
stance adopted by him in relation to those isseéx® trial. Such concessions were
made by Irving in relation to the shooting of Jewthe East; the use of gas vans at
Chelmno and in Yugoslavia; the gassing of Jewha#iction Reinhard camps; the
existence and genocidal use of gas chambers ahMtgcand the Leuchter report.

13.153 Thus the Defendants contend that, havingqursly asserted that the shooting
of Jews in the East was generally unauthoriseccanied out by small bands of
criminals with Hitler's partial knowledge but witlioany order from him, Irving
accepted at trial that perhaps as many as 1.5omilkews were killed on the authority of
Heydrich and on a systematic basis. He concededtzds$ Hitler not only knew of the
shooting of the Jews in the East but also sandafitimeir murder. He agreed that Hitler
had taken the initiative in ridding the Altreich 3#ws. Irving's concessions on these
issues were in stark contrast to his case asatdtefore trial.

13. 154 At a later stage in the trial, howeveringwetracted, as least in part, the
concessions he had made. He partially withdrevatigptance of Hitler's responsibility
for the shooting. In a written submission Irvingaed that the treatment of deported
Jews suggested a lack of system and co-ordinatidnieat there was no clear and
unambiguous evidence of Hitler's awareness of thgsrmurder in the East of European
Jews. Irving claimed that he had adopted the poshiefore trial that the killing of the
Jews in the East had been largely systematic amth wfuit had been carried out under
orders. He claimed that there was no significaiit ehposition on his part. But it
appears to me that Irving did shift his ground significant way in the course of the
trial, especially in regard to Hitler's authorisatiof the killing.

13.155 In regard to the use of gas vans, Irvingpvapared before trial to accept no
more than that there had been an "alleged liqudabf 152,000 Jews at Chelmno and
that gas vans had been used on an experimentaldrasion very limited scale. At trial



he accepted that there had been a systematic gses oains at the camp; that in one
relatively short period 97,000 Jews had been medtthrere and that he had been
wrong to say that the use of the vans was expetahédtie also accepted that the Nazis
used gas vans to kill Jews in Yugoslavia insteashobting them. Irving's explanation
for these changes in his case was that he was ghalimissions in order to deal with
the issues expeditiously.

13.156 In relation to the Reinhard camps, haviagretd before the trial that there were
no gas chambers at Treblinka, Sobibor or Belzemdraccepted at trial that he could
not challenge the accepted figures for the numiiedsws killed at those camps which
were 700-950,000,200,000 and 550,000 respectikdyagain later explained his
concessions as having been made "formally” in aimlepeed the trial along, adding
later that he had seen no documentary evidenagptuost the figures for those killed. |
have already given my reaction to that response.

13.157 | have earlier summarised the manner inhwimdng altered his position in
relation to the number of Jews killed there by lgaisalso to the existence of homicidal
gas chambers at Auschwitz. On both these issuesees in my view a radical shift of
ground. Irving says that he has always acceptdadriaay Jews were killed at
Auschwitz. So he has, but not by gassing.

13.158 | have also described Irving's concessiomslation to the Leuchter report: see
paragraph 7.89. Irving had previously expressedite that the conclusions of the
report were irrefutable. At trial, as has been sbheragreed without any great protest
that the vast majority of Leuchter's findings wet®ng and the report was
fundamentally flawed.

13.159 What is the significance of these alterationrving's stance in realtion to the
issue with which | am at present concerned witimels Irving's motivation? It seems

to me that the Defendants are justified in thenteation that Irving's readiness to resile
from positions he had adopted in what he has wrdted said about important aspects
of the Holocaust demonstrates his willingness t&erassertions about the Nazi era
which, as he must appreciate, are irreconcilabtke thie available evidence. | also
consider that there is force in the Defendantsterdion that Irving's retraction of some
of his concessions, made when he was confrontddtiét evidence relied on by the
Defendants, manifests a determination to adhehnéstpreferred version of history, even
if the evidence does not support it.

Extraneous circumstances: Irving's denials of tlwddaust, his racism, anti-semitism
and association with right-wing extremists

13.160 | pointed out in paragraph 13.139 abovettieak may be circumstances
extraneous to Irving's practice of his professism@ historian from which it may be the
legitimate to draw inferences as to whether higepiesentation of the historical
evidence has been deliberate. If the evidence stgophe view that Irving is a
dispassionate objective student and chroniclen®Nazi era, that would militate
powerfully against the conclusion that he is wogkia agenda of his own. Conversely,
if the extraneous evidence indicates that Irvingif@iews which are pro-Nazi and



anti-semitic and that he is an active protagomst supporter of extreme right-wing
policies, that would support the inference thaphererts the historical evidence so as
to make it conform with his ideological beliefs.

13.161 | have already set out in section VIII aboweconclusion that Irving displays
all the characteristics of a Holocaust denier. éfgeatedly makes assertions about the
Holocaust which are offensive to Jews in their ®and unsupported by or contrary to
the historical record. | have also given at sect¥voabove the reasons for my findings
that Irving is an anti-semite and a racist. Asuénfound in section X above, Irving
associates regularly with extremist and neo-Naganisations and individuals. The
conclusion which | draw from the evidence is thraing is sympathetic towards and on
occasion promotes the views held by those indivglaad organisations.

13.162 It is not difficult to discern a patternthe@ activities and attitudes to which |
have alluded in the preceding paragraph. Over éiséffiteen years or so, Irving
appears to have become more active politically thas previously the case. He speaks
regularly at political or quasi-political meetingsGermany, the United States, Canada
and the New World. The content of his speechedrdedviews often displays a
distinctly pro-Nazi and anti-Jewish bias. He magagprising and often unfounded
assertions about the Nazi regime which tend to evada the Nazis for the appalling
atrocities which they inflicted on the Jews. Heastent to mix with neo-fascists and
appears to share many of their racist and antitgeprejudices. The picture of Irving
which emerges from the evidence of his extra-culaicactivities reveals him to be a
right-wing pro-Nazi polemicist. In my view the Defdants have established that Irving
has a political agenda. It is one which, it is fiegate to infer, disposes him, where he
deems it necessary, to manipulate the historicaircein order to make it conform with
his political beliefs.

Finding as to Irving's motivation

13.163 Having reviewed what appear to me to bedlewyant considerations, | return to
the issue which | defined in paragraph 13.138 abbfiled myself unable to accept
Irving's contention that his falsification of thiestorical record is the product of
innocent error or misinterpretation or incompeteokdis part. When account is taken
of all the considerations set out in paragraph$4(Bto 13.161 above, it appears to me
that the correct and inevitable inference mushlag for the most part the falsification
of the historical record was deliberate and thahly was motivated by a desire to
present events in a manner consistent with hisidewmlogical beliefs even if that
involved distortion and manipulation of historieadidence.

Finding in relation to the defence of justification

The test

13.164 | have already set out at paragraphs 4®tabove the test which is to be
applied when deciding the fate of the plea of ficgttion, namely whether the

Defendants have established to the appropriatéatdrhat the imputations published
about Irving are, in the meanings which | have fbthrem to bearsubstantially



justified. As | have pointed out, the Defendants emtitled, if and to the extent that may
be necessary, to take advantage of the provisiossction 5 of the Defamation Act
1952.

The anti-Zionist conference, the Moscow archive saxtion 5 of the Defamation Act
1952

13.165 My overall finding in relation to the plegjustification is that the Defendants
have proved the substantial truth of the imputationost of which relate to Irving's
conduct as an historian, with which | have deajtanagraphs 13.7 to 13.127 above. My
finding is that the defamatory meanings set oygaragraph 2.15 above at (i), (ii), (iii)
and the first part of (iv) are substantially juisiif.

13.166 But there are certain defamatory imputatwhish | have found to be
defamatory of Irving but which have not been protete true. The Defendants made
no attempt to prove the truth of Lipstadt's claimattirving was scheduled to speak at an
anti-Zionist conference in Sweden in 1992, whicls akso to be attended by various
representatives of terrorist organisations suddezbollah and Hammas. Nor did they
seek to justify Lipstadt's claim that Irving hasedf-portrait by Hitler hanging over his
desk. Furthermore the Defendants have, as | hddefaged in their attempt to justify
the defamatory imputations made against Irvingelation to the Goebbels diaries in
the Moscow archive. The question which | have toragself is whether the
consequence of the Defendants’ failure to provértiile of these matters is that the
defence of justification fails in its entirety.

13.167 The answer to that question requires med¢ald whether (I am paraphrasing
section 5 of the Defamation Act 1952) the failuretibe part of the Defendants to prove
the truth of those charges materially injures #putation of Irving, in view of the fact
that the other defamatory charges made againshaua been proved to be justified.
The charges which | have found to be substantially include the charges that Irving
has for his own ideological reasons persistentty deliberately misrepresented and
manipulated historical evidence; that for the sa@asons he has portrayed Hitler in an
unwarrantedly favourable light, principally in rét to his attitude towards and
responsibility for the treatment of the Jews; tiais an active Holocaust denier; that he
is anti-semitic and racist and that he associatésnght wing extremists who promote
neo-Nazism. In my judgment the charges againsadrwhich have been proved to be
true are of sufficient gravity for it be clear thhe failure to prove the truth of the
matters set out in paragraph 13.165 above dodsavetany material effect on Irving's
reputation.

13.168 In the result therefore the defence offjeation succeeds.
XIV. VERDICT

14.1 It follows that there must be judgment for Befendants.
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