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In the case of Kononov v. Latvia,
The European Court of Human Rights, sitting as@a@iChamber composed of:
Jean-Paul Cost®resident,
Christos Rozakis,
Nicolas Bratza,
Peer Lorenzen,
Francoise Tulkens,
Josep Casadevall,
Ireneu Cabral Barreto,
Dean Spielmann,
Renate Jaeger,
Sverre Erik Jebens,
Dragoljub Popo\,
Paivi Hirvela,
Ledi Bianku,
Zdravka Kalaydjieva,
Mihai Poalelungi,
Nebojsa Vdini¢, judges,
Alan Vaughan Lowead hocjudge,
and Michael O'BoyleDeputy Registrar
Having deliberated in private on 20 May 2009 an@4rebruary 2010,
Delivers the following judgment, which was adoptedthe last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 833%) against the Republic of Latvia
lodged with the Court under Article 34 of the Contren for the Protection of Human Rights
and Fundamental Freedoms (“the Convention”) byteonal of the Russian Federation, Mr
Vasiliy Kononov (“the applicant”), on 27 August 200

2. The applicant was represented by Mr M. loffgvayer practising in Rja. The Latvian
Government (“the respondent Government”) were preed by their Agent, Ms |. Reine.
The Government of the Russi&ederation exercised its right of third-party intartion in
accordance with Article 36 8 1 of the Convention arere represented by the representative
of the Russian Federation at the Court, Mr G. Msitjin.

3. The applicant alleged, in particular, that ¢osviction for war crimes as a result of his
participation in a military expedition on 27 May4violated Article 7 of the Convention.

4. The application was allocated to the formendi8ection of the Court (Rule 52 8§ 1 of
the Rules of Court). On 20 September 2007, follgnénhearing on admissibility and the
merits of the case (Rule 54 § 3), the applicatias @eclared partly admissible by a Chamber
of that Section composed of the following judgesstan M. Zupaéic, President Corneliu
Birsan, Elisabet Fura-Sandstrom, Alvina GyulumyaBgbert Myjer, David Thor
Bjorgvinsson and Ineta Ziemele and also of Santf@gesada, Section Registrar.

5. On 24 July 2008 that Chamber composed as athelesred a judgment in which it
found, by four votes to three, that there had beeetolation of Article 7 of the Convention
and that just satisfaction should be awarded t@gpdicant.

6. By letter dated 24 October 2008 the respon@avernment requested the referral of
the case to the Grand Chamber in accordance witblé@#3 of the Convention. On 6 January
2009 a panel of the Grand Chamber granted the se¢Rale 73 of the Rules of Court).



7. The composition of the Grand Chamber was deteanaccording to the provisions of
Article 27 88 2 and 3 of the Convention and Ruled?4he Rules of Court. Judge Ineta
Ziemele, the judge elected in respect of Latvidhdnew from sitting in the Grand Chamber
(Rule 28) and the respondent Government appointed/Bughan Lowe, Professor of Public
International Law at the University of Oxford, tib @ anad hocjudge (Article 27 § 2 of the
Convention and Rule 29 § 1). Judge Bostjan M. ZutgarPresident of the former Third
Section, also withdrew and Judge Karel Jungwielisstute judge, replaced him.

8. By letter dated 6 April 2009 the Presidentlod tGrand Chamber granted leave to the
Lithuanian Government to make written submissionthe case (Rule 44 § 3(a) of the Rules
of Court). The Government of the Russian Federatisn exercised its right (rule 44 of the
Rules of Court) to intervene before the Grand Chexmb

9. The applicant and the respondent Governmetht #ad a memorial on the merits and
third-party comments were received from the Govemis of the Russian Federation and
Lithuania.

10. A hearing took place in public in the HumaigliiRs Building, Strasbourg, on 20 May
2009 (Rule 59 § 3).

There appeared before the Court:

(a) for the respondent Government
Mrs I. Reine, Agent
Ms K. InkuSa,
W. SchabasCounsel,

(b) for the applicant
Mr M. loffe, Counsel
Mrs M. Zakarina,
Mr Y. Larine Advisers,

(c) for the Government of the Russian Federation
Mr G. MatyushinRepresentative of the Government
Mr N. Mikhaylov,
Mr P. Smirnov, Advisers

The Court heard addresses by Mr loffe, Ms ReineSkhrabas and Mr Matyushin.

11. The President of the Grand Chamber acceptddetdile on the day of the hearing
additional submissions of the applicant and thepaoedent Government subsequently
responded, as did the Government of the Russiaer&goh.

THE FACTS

l. THE CIRCUMSTANCES OF THE CASE

12. The applicant was born in 1923 in the distottLudza, Latvia. He held Latvian
nationality until 2000, when he was granted Ruse&tionality by special decree.
A. Events prior to 27 May 1944

13. In August 1940 Latvia became part of the UnanSoviet Socialist Republics
(“USSR”) under the name “Soviet Socialist Republid.atvia” (“Latvian SSR”). On 22 June



1941 Germany attacked the USSR. The advance oG#renan forces obliged the USSR
forces to leave the Baltic region and withdraw to¥gaRussia.

14. The applicant, who was living near the bordeha time, followed. By 5 July 1941 all
of Latvia had been overrun by the German forceBowmg his arrival in USSR, the
applicant was called up as a soldier in the So&reny in 1942. He was assigned to the
reserve regiment of the Latvian Division. From 19421943 he received special training in
sabotage operations, during which he learnt hoarganise and lead commando raids behind
enemy lines. On completion of training, he was prted to the rank of sergeant. In June
1943 he and some twenty soldiers were parachutedBelarus territory, then under German
occupation, near the Latvian border and thus toatlea where he was born. The applicant
joined a Soviet commando unit composed of membietiseo"Red Partisans{a Soviet force
which fought a guerrilla war against the Germarcdg). In March 1944 he was put in
command of a platoon by his two immediate superianisose primary objectives were,
according to the applicant, to sabotage militargtatations, communication lines and
German supply points, to derail trains and to sprealitical propaganda among the local
population. He claimed to have derailed 16 militéngins and caused 42 German military
targets to be blown up.

B. Events of 27 May 1944, as established by the destic courts

15. In February 1944 the German army had discdvaral wiped out a group of Red
Partisans led by Major Chugunov who were hidingh@ barn of Meikuls Krupniks in the
village of Mazie Bati. The German military admimgtion had provided some men in Mazie
Bati with a rifle and two grenades each. The appliand his unit suspected the villagers of
having spied for the Germans and of having turme@hugunov's men to the enemy. They
decided to take reprisals against the villagers.

16. On 27 May 1944 the applicant and his unit,eaf@nd wearingvehrmachtuniforms to
avoid arousing suspicion, entered the village okl@ati. The inhabitants were preparing to
celebrate Pentecost. The unit split up into a nurobsmall groups each of which attacked a
house on the applicant's orders.

17. Several of the partisans burst into the hofna tarmer, Modests Krupniks, seized
weapons they found there and ordered him out mtoyard. When he pleaded with them not
to kill him in front of his children, they orderddm to run towards the forest before opening
fire when he did so. Krupniks was left, seriouslyunded, on the edge of the forest, where he
died the following morning.

18. Two other groups of Red Partisans attackedhtimees of two other farmers, Meikuls
Krupniks and Ambrozs Bs. Meikuls Krupniks was seized in his bath and ssdyebeaten.
The partisans took the weapons they had found enttéo villagers' homes to Meikuls
Krupniks' house. There they fired several roundsbollets at Ambrozs Bs, Meikuls
Krupniks and Krupniks' mother. Meikuls Krupniks amd mother were seriously injured. The
partisans then doused the house and all the farldirmgs with petrol and set them alight.
Krupniks' wife, who was nine months pregnant, madatp escape, but was seized by the
partisans and pushed through a window of the hoieghe flames. The following morning
the surviving villagers found the charred remaihthe four victims. Mrs Krupniks' body was
identified by the burnt skeleton of a baby nexihé¢o.

19. A fourth group of partisans burst into Vladig %irmants' home, where they found
him on his bed with his one year-old son. Aftedfirg a rifle and two grenades hidden in a
cupboard, they orderediimants to go out into the yard. They then bolteel door from the
outside to prevent his wife following him, took hitm a remote corner of the yard and shot
him dead. A fifth group attacked the home of ahsi &irmants. After finding and seizing a
rifle and two grenades, the partisans took himtouhe barn, where they killed him. A sixth



group attacked BernardsiBinants' home, seizing the weapons they found tHEey then
proceeded to kill Mr Brmants, wound his wife and set all the farm buitgi on fire. Mr
Skirmants' wife burnt to death in the fire with hevadl husband.

20. While the prosecution also claimed that theigans pillaged the village (stealing
clothes and food), the Criminal Affairs Division tife Supreme Court (“the Criminal Affairs
Division”) and the Supreme Court Senate made gpefiifdings as regards the seizure of
weapons but not as regards the stealing of any démes.

C. The applicant's version of events

21. Before the Chamber, the applicant contestedeatttual findings of the domestic courts
and submitted as follows.

22. He considered that all the deceased villagerg collaborators and traitors who had
delivered Major Chugunov's platoon (which include@@men and a small child) to the
Germans in February 1944: three women (Meikuls Kikgd mother and wife and Bernards
Skirmants' wife) assured Chugunov's platoon thatwiearmachtwas some distance away,
but Sirmants sent Krupniks to alert the German forcdse German soldiers arrived and
machine-gunned the barn (in which Chugunov's ptateas hiding) with incendiary bullets,
causing it to catch fire. Any member of Chugunaysup who tried to escape was shot dead.
Krupniks' mother removed the coats from the bodiEse German military command
rewarded the villagers concerned with firewood,asuglcohol and a sum of money. Meikuls
Krupniks and BernardskBmants wereSchutzmanndGerman auxiliary police).

23. Approximately a week before the events of 24NI944, the applicant and all the men
in his platoon had received a summons from themroanding officer. He had informed them
that anad hocmilitary court had delivered judgment against thieabitants of Mazie Bati
implicated in the betrayal of Chugunov's men arat their platoon was required to execute
the order. More specifically, they were required'ttdng the sixSchutzmannefrom Mazie
Bati to stand trial”. The applicant maintained that had refused to lead the operation (the
villagers had known him since childhood so he fédoe the safety of his parents who lived
in the neighbouring village). The commanding officeerefore assigned the mission to
another partisan and it was that other partisan hndtbgiven the orders during the Mazie Bati
operation.

24. On 27 May 1944 the applicant had followed rtten from his unit. He did not enter
the village, but hid behind a bush from which heldossee Modests Krupniks' house. Soon
thereafter, he had heard cries and gunfire, andsbad smoke. A quarter of an hour later, the
partisans returned alone. One had been wounddgkiarm. Another was carrying six rifles,
ten grenades and a large quantity of cartridgésfavhich had been seized in the villagers'
homes. His unit later told him that they had no¢rbable to carry out their mission as the
villagers had “fled while firing at them and the i@&ns had arrived”. He denied that his unit
had pillaged Mazie Bati. On returning to base,ghdisans had been severely reprimanded by
the commanding officer for failing to capture thanted persons.

D. Subsequent events

25. In July 1944 the Red Army entered Latvia anddviay 1945 Latvian territory passed
into the control of the USSR forces.

26. The applicant remained in Latvia after the waded. He was decorated for his
military activities with the Order of Lenin, thedhest distinction awarded in the USSR. In
November 1946 he joined the Communist Party ofSbeiet Union. In 1957 he graduated
from the USSR Interior Ministry Academy. Subseqlerand until his retirement in 1988, he
worked as an officer in various branches of thei@qwolice force.



27. On 4 May 1990 the Supreme Council of the lzat\bSR adopted the “Declaration of
the Restoration of Independence of the RepublicLatvia”, which declared Latvia's
incorporation into the USSR in 1940 unlawful, nafid void and restored force of law to the
fundamental provisions of the 1922 Constitution. tba same day, the Supreme Council
adopted the “Declaration on the Accession of theuRéc of Latvia to Human Rights
Instruments”. By “accession” was meant a solemnlateral acceptance of the values
embodied in the instruments concerned: most oCihreventions referred to in the declaration
were subsequently signed and ratified by Latviadoordance with the established procedure.

28. After two unsuccessfgbups d'étaton 21 August 1991 the Supreme Council passed
the Constitutional Law on the Statehood of the Répuof Latvia proclaiming full
independence with immediate effect.

29. On 22 August 1996 the Latvian Parliament aelbpthe “Declaration on the
Occupation of Latvia”. The Declaration described #nnexation of Latvian territory by the
USSR in 1940 as a “military occupation” and an €gjal incorporation”. The Soviet
repossession of the territory at the end of theoS&d&Vorld War was referred to as the “re-
establishment of an occupying regime”.

E. The applicant's conviction

1. The first preliminary investigation and trial

30. In July 1998 the Centre for the Documentatioh the Consequences of
Totalitarianism, based in Latvia, forwarded an stigation file (on the events of 27 May
1944) to the Latvian Principal Public Prosecut@ffice. In August 1998 the applicant was
charged with war crimes. In October 1998 he wasidinb before the Riga Central Court of
First Instance and his pre-trial detention was @deln December 1998 a final bill of
indictment was drawn up and the case file was fote@ to the Riga Regional Court.

31. The trial took place before the Riga Regiddailirt on 21 January 2000. The applicant
pleaded not guilty. He repeated his account oktlents of 27 May 1944, underlining that all
the victims of the attack had been arnSsthutzmanneiHe denied any personal involvement
in the events: as to the various documents (inotygiress articles) which attested to the
contrary, he explained that he had knowingly alldwiee historical facts to be distorted for
his own personal glory and benefit at that time.

32. The Regional Court found that the file contgirample evidence of his guilt and that
the applicant had perpetrated acts in violationthaf rules set out in the Charter of the
International Military Tribunal (“IMT”) Nuremberghe Hague Convention (V) 1907 and the
Geneva Convention (IV) 1949. He was found guiltyoffences contrary to Article 68-3 of
the 1961 Criminal Code and an immediate six-yeatarial sentence was imposed. Both the
applicant and the prosecution appealed.

33. By judgment of 25 April 2000 the Criminal Aiffe. Division quashed the latter
judgment and returned the case file to the Primcipablic Prosecutor's Office with
instructions to make additional inquiries. It calesied there were lacunae in the Regional
Court's reasoning and, in particular, that the Beai Court had failed to resolve decisive
guestions including whether Mazie Bati was in aoctgied territory”, whether the applicant
and his victims could be considered “combatantsi amon-combatants”, respectively and
whether the fact that the German military admiaishn had armed the villagers would make
them “prisoners of war” in the event of their atrda addition, the prosecution should have
consulted specialists on history and internatiocrahinal law. It ordered the applicant's
immediate release.



34. The Supreme Court Senate dismissed the prtom@suappeal by judgment of 27 June
2000, although it struck out the requirement taobspecialist advice since questions of law
were solely for the courts to decide.

2. The second preliminary investigation and trial

35. Following a fresh investigation, on 17 May 2@06& applicant was again charged under
Article 68-3 of the 1961 Criminal Code.

36. The Latgale Regional Court heard the casadahdered judgment on 3 October 2003
acquitting the applicant of war crimes, but findimgn guilty of banditry (contrary to Article
72 of the 1961 Criminal Code) carrying a sententeébetween three and fifteen years'
imprisonment.

Having analysed the situation in which Latvia hadrfd itself as a result of the events in
1940 and the German invasion, the Regional Countladed that the applicant could not be
considered a “representative of the occupying ®ro@n the contrary, he had fought for the
liberation of the country against the occupyingcés of Nazi Germany. As Latvia had been
incorporated into the USSR, the applicant's contadtto be considered in the light of Soviet
law. In addition, he could not reasonably havedeen that he would one day be classified as
a “representative of the Soviet occupation forc#gith regard to the Mazie Bati operation,
the Regional Court accepted that the villagers talthborated with the German military
administration and handed over Chugunov's groupeaf Partisans to theehrmachtand that
the attack on the village had been carried outyantsto the judgment of the hocmilitary
court set up within the detachment of Red Partishhe Regional Court also accepted that
the deaths of the six men from Mazie Bati couldrédgarded as having been necessary and
justified by considerations of a military order. w@ver, it found that such justification did
not extend to the killing of the three women or bthugning down of the village buildings, for
which acts as commanding officer, the applicant vesponsible. Consequently, as they had
acted beyond the authority of thd hocmilitary court's judgment both the applicant arnsl h
men had committed an act of banditry for which theye full responsibility but which was,
however, statute barred.

37. Both parties appealed to the Criminal Affésgision. Relying,inter alia, on Article 7
§ 1 of the Convention, the applicant sought a &daduittal, arguing that the law had been
applied against him retrospectively. The prosecusabmitted that the Regional Court had
made a number of serious errors of fact and lavhad neglected the fact that Latvia's
incorporation into the USSR was contrary to theviaat Constitution of 1922 and to
international law and was therefore unlawful arat the Republic of Latvia had continued to
exist de jure Accordingly, the applicant's conduct in 1944 cbaind should have been
analysed under Latvian and international law, nathan Soviet law. Further, the prosecution
criticised the Regional Court's assessment of Wdeace in the case. In its view, the court
had relied on a series of assertions by the apyliteat were not only unsupported by any
evidence, but contrary to the tenor of the evidemotbly, the applicant's claims that the
villagers from Mazie Bati were armed collaboratofsthe German military administration
who had helped thevehrmachtto wipe out Chugunov's partisans; thatahhocPartisan
Tribunal had been set up within the applicant'scteihent; and that the purpose of the Mazie
Bati operation was not summary execution but thesaof the villagers.

38. By judgment of 30 April 2004 the Criminal Aiifa Division allowed the prosecution's
appeal, quashed the judgment of the Latgale Relgibmart and found the applicant guilty of
offences contrary to Article 68-3 of the 1961 Cmadi Code. Having reviewed the evidence, it
noted:

“... Thus, V. Kononov and the Partisans from thecg&d group he commanded stole the weapons that had
been delivered to enable the villagers to deferainelves and killed nine civilians from the village



burning six of them — including three women, ondha final stages of pregnancy — alive in the pssce
They also burnt down two farms.

By attacking those nine civilians from the villageMazie Bati, who had not taken part in the figigti by
stealing their weapons and killing them, V. Konoraomd the Partisans under his command ... comnatted
appalling violation of the laws and customs of warset out in:

— point (b) of the first paragraph of Article 23tbe Hague Convention of [18] October 1907 conecegyni
the laws and customs of war on land, which is lsigdin all civilised nations and forbids the treaches
killing or wounding of members of the civil poplitat; Article 25 [of the Hague Convention (V) 1907]
which prohibits attacks by whatever means of vélsgdwellings or buildings which are undefended} an
the first paragraph of Article 46 [of the Hague XI®onvention 1907], which lays down that family loon
and rights, and the lives of persons and privad@gnty must be respected.

— Article 3 8 1, point (a), of the Geneva Convemtif 12 August 1949 relative to the Protection of
Civilian Persons in Time of War ..., which lays dothat persons taking no active part in the hdistdli
must not be subjected to violence to life and pgréo particular murder of all kinds, mutilationuel
treatment and torture; point (d) [of the same piaalg], which provides ... that the passing of secee and
the carrying out of executions without previousgmeent pronounced by a regularly constituted court,
affording all the judicial guarantees which are ogmized as indispensable by civilized peoples is
prohibited; Article 32, which prohibits murder, tare and all other brutality against protected pess and
Article 33, which provides that no protected persoay be punished for an offence he or she has not
personally committed and prohibits collective p&eal and all measures of intimidation, pillage and
reprisals against protected persons and their prope

— Article 51 § 2 of the Protocol Additional to thaforementioned] Convention and relating to the

Protection of Victims of International Armed Cowts adopted on 8 June 1977 ..., which lays dowtitiiea
civilian population as such, as well as individaalilians, shall not be the object of attack andtplbits
acts or threats of violence the primary purposetuth is to spread terror among the civilian popalg §
4, point (a), [of the same Article], which prohiindiscriminate attacks not directed at a speaifiitary
objective; § 6 [of the same Article], which prohgiattacks against the civilian population or @ik by
way of reprisals; Article 75 8 2, point (a) ..., iaf prohibits violence to the life, health, or plogd or
mental well-being of persons, in particular, murderture of all kinds, whether physical or mentahd
mutilation; and point (d) [of the same paragrap¥tjich prohibits collective punishments.

By acting with particular cruelty and brutality abdrning a pregnant villager alive ..., V. Konoreawd
his Partisans openly flouted the laws and custoimwgao set out in the first paragraph of Article dbthe
Geneva Convention ..., which lays down that expeataothers shall be the object of particular protec
and respect.

Likewise, by burning down the [dwelling] houses aoiher buildings belonging to the villagers ...
Meikuls Krupniks and BernardskBmants, V. Kononov and his Partisans contravemedprovisions of
Article 53 of that Convention, which prohibits thdestruction of real property except where such
destruction is rendered absolutely necessary bitamyiloperations and Article 52 of the first Pratbc
Additional ... which lays down that civilian propgmust not be the object of attack or reprisals. .

In the light of the foregoing, the acts perpetrdbgdv. Kononov and his men must be classified as wa
crimes within the meaning of the second paragraphint (b), of Article 6 of the Charter of the
International Military Tribunal for Nuremberg, whidays down that the murder or torture of civilians
occupied territory, the plunder of private propethe wanton destruction of villages, or devastatitat is
not justified by military necessity constitute \atibns of the laws or customs of war, that is tp aar
crimes.

The acts perpetrated by V. Kononov and his Parisanst also be classified as 'grave breaches'nwithi
the meaning of Article 147 of the ... Geneva Cotiogn..

Consequently ..., V. Kononov is guilty of the ofenunder Article 68-3 of the Criminal Code...

The material in the case file shows that after e, the surviving members of the families of the
[people] killed were ruthlessly persecuted and eciieid to reprisals. Following the restoration ofvian
independence, all those killed were rehabilitatedvas stated in their rehabilitation certificatiast they
[had] not committed 'crimes against peace [or] hitgacriminal offences ... or taken part ... inlipcal
repression ... by the Nazi regime'...

V. Kononov must be regarded as being subject fopttovision governing] the war crime [in question],
in accordance with Article 43 of the First Protoéalditional to the Geneva Convention ..., which\pdes



that combatants, that is to say, those who haveagheto participate directly in hostilities, atlee members
of the armed forces of a Party to a conflict.

During the Second World War, V. Kononov was a mentfethe armed forces of a belligerent party,
[namely] the USSR, and played an active part iiitanyf operations it had organised.

V. Kononov was sent on a special mission to Latita clear orders to fight behind enemy lines [atud]
organise explosions there.

The platoon led by V. Kononov cannot be regarded goup of volunteers because it was organised and
led by the armed forces of one of the belligeremtips (the USSR); this is confirmed by the maténidhe
case file. Similarly, at the time the crime of whibe is accused was committed, V. Kononov was also
acting as a combatant, leading an armed group wiadhthe right to take part in military operati@ssan
integral part of the armed forces of a belligerganty. ...

V. Kononov fought on Latvian territory occupied the USSR and neither the fact that there was at tha
time dual occupation (Germany being the other ogitcigppower), nor the fact that the USSR was part of
the anti-Hitler coalition, affects his status asax criminal...

The Criminal Affairs Division considers that allettvillagers killed at Mazie Bati must be regarded a
civilians within the meaning of Article 68-3 of ti@&iminal Code ... and the provisions of internagiblaw.

By virtue of Article 50 of the first Protocol Addtinal to the Geneva Convention ..., a civilian éided
as any person who does not belong to one of thegeodes of persons referred to in Article 43 ofttha
Protocol or Article 4(A) of the Convention.

The attributes described in the aforementionedckedi which are specific to [certain] categories of
people and exclude them from the definition ofle@wis, did not apply to the villagers who wereédd!

The fact that they had obtained weapons and muasititid not make them combatants and does not attest
to any intention on their part to carry out anyitaily operation. ...

It has been established ... that Chugunov's grdupastisans was wiped out by a German military
detachment, this is also confirmed by reconnaissaeadquarters' records ...

The case file does not contain any evidence to gshatthe villagers took part in that operation.

The fact that Meikuls Krupniks had informed the @ans of the presence of Partisans in his barnatid n
exclude him from the category of 'civilians'.

Mr Krupniks lived on territory occupied by Germaagd there is no doubt that the presence of Pastisan
on his farm in wartime constituted a danger to toith and his family. ...

The fact that the villagers had weapons in theiné® and [regularly] kept watch at night does ngrigy
that they were taking part in military operatiohsf attests to a genuine fear of attack.

All citizens, whether in wartime or peacetime, hale right to defend themselves and their famities
their lives are in danger.

The case file shows that the Red Partisans, Chwgigooup included, used violence against civiljans
thus causing the civilian population to fear fersafety.

The victim [K.] gave evidence that the Red Parsspilaged houses and often took food supplies.

The criminal conduct of the Partisans was notethe reports of commanding officers [S.] ar@]]
which indicate that the Red Partisans pillaged muddered and committed other crimes against thal loc
population. Many people had the impression that there not really engaged in combat but in foraying

The case file shows that of the villagers who welled at Mazie Bati in 1943 and 1944 [only] Berdar
Skirmants and [his wife] were members of the LatvMational Guard dizsarg). The archives do not
contain any information to show that any of theeothictims had participated in the activities cdtlr any
other organisation...

The Criminal Affairs Division considers that thecfdhat the aforementioned persons participatetien
activities of the Latvian National Guard does noalde them to be classified as combatants, ashhey
not been found ... to have taken part in militapgmtions organised by the armed forces of a leedig
party.

It has been established ... that no German milfi@nyation was in the village of Mazie Bati andtttize
villagers were not performing any military duty,tbfon the contrary], were farmers.



At the time of the events [in issue], they werdiae and preparing to celebrate Pentecost. Amaag th
dead were not only men (who were armed) but alsmew one of whom was in the final stages of
pregnancy and thus entitled to special ... prataaiinder the Geneva Convention.

In classifying those who were killed as civiliatise Criminal Affairs Division is in no doubt abotlteir
status; however, even supposing it were, the Pirstocol Additional to the Geneva Convention stétes
in case of doubt everyone shall be considered @ deilian. ...

Since Latvia has not acceded to the Hague Convenfid 907, the provisions of that instrument cannot
serve as a basis for [finding] a violation.

War crimes are prohibited and all countries araiireq to convict anyone guilty of them because such
crimes are an integral part of international lamespective of whether the parties to the conflietre
parties to international treaties. ..."

39. The Criminal Affairs Division excluded two @djations that had not been proved to
the requisite standard namely, alleged murderg@mare by the applicant himself. Given the
finding of guilt of a serious offence and sincewes by then aged, infirm and harmless, the
Criminal Affairs Division imposed an immediate cudial sentence of one year and eight
months which he was deemed to have served givairéiial detention.

40. By judgment of 28 September 2004 the SupremeartCSenate dismissed the
applicant's appeal:

“... In finding that V. Kononov was a combatant amad committed the offence in question on the
territory occupied by the USSR, the Criminal Affaivision based its judgment on the decisionshef t
higher representative bodies of the Republic ofvieaton the relevant international conventions and
other evidence, taken as a whole, which had begfieceand assessed in accordance with the rules of
criminal procedure.

In the declaration by the Supreme Council ... dviad 1990 on the restoration of the independendbef
Republic of Latvia, it was acknowledged that thiémétum delivered on 16 June 1940 to the Government
of the Republic of Latvia by the former StalinisEBR should be regarded as an international crise, a
Latvia was occupied and its sovereign power abetishs a result. [However] the Republic of Latvia
continued to exist as a subject of international las was recognised by more than fifty Statesdvade...

After analysing the merits of the judgment, the &@en.. considers that, to the extent that the @em
Affairs Division found that V. Kononov came withthe scope of Article 68-3 of the Criminal Codehis
acts were correctly characterised, as, in his égpas a belligerent and combatant on Latvian tienyi
occupied by the USSR, he has violated the lawscastbms of war, in that he planned and directed a
military operation aimed at taking reprisals agaaigilians, namely peaceable inhabitants of tHege of
Mazie Bati, nine of whom were killed ... [and] wieggroperty was stolen [or] burnt.

As the court of appeal (rightly) noted, neither taet that Latvian territory was subjected to two
successive occupations in the Second World Warnmy $tates (one of which was Germany; a 'dual
occupation' in the words of the court of appeal), the fact that the USSR was a member of an aitigfH
coalition, changed V. Kononov's status as a pegsity of a war crime.

As regards the allegation ... that, by finding Vorkénov guilty of the war crime in question the ddqof
appeal] violated the provisions of Article 6 of tieminal Code ... concerning the temporal appiilistof
the criminal law, the [Senate] considers that istrhe rejected for the following reasons.

The judgment shows that the court of appeal apgliedConventions, namely the Geneva Convention of
12 August 1949 .., and [its] Protocol Additional®fune 1977 ..., to the war crime which V. Konom@as
accused of, irrespective of when they entered fotce. [This is consistent] with the United Nations
Convention of 26 November 1968 on the Non-Applitigbbf Statutory Limitations to War Crimes and
Crimes Against Humanity. [The court of appeal sthtthat the Republic of Latvia, which had been
occupied by the USSR, had not been able to takec#sidn [to that end] earlier. By referring to the
principle of the non-applicability of statutory litation, the court of appeal complied with the ghtions
arising under the international treaties and hbdl gersons guilty of committing the offences conedr
criminally liable irrespective of the date they wererpetrated.

Since the judgment characterised the violatiorheflaws and customs of war of which V. Kononov was
accused as a war crime within the meaning of thers paragraph, point (b), of Article 6 of the Gbaof
the International Military Tribunal for Nuremberg,.and, ... by virtue of the aforesaid United Na$



Convention of 26 November 1968 ..., war crimesre not subject to statutory limitation, ... then&e
finds that his acts were correctly found to comthimi Article 68-3 of the Criminal Code...

There is no basis to the argument ... that ..Dibearation by the Supreme Council on 4 May 1996hen
Restoration of Independence of the Republic of iaatnd the Declaration by Parliament on 22 August
1996 on the Occupation of Latvia were mere polifganouncements which the court was precluded from
using as a basis for its judgment and which coolcbe given binding force retrospectively.

The [Senate] finds that both declarations consgtifitate constitutional acts of indisputable legalit

In its judgment, [delivered after] assessing thelence examined at the hearing, [the court of dppea
found that, in his capacity as a combatant, V. Kmworganised, commanded and led a Partisan ryilitar
operation intent on taking reprisals through thesgaare of the civilian population of the villageMézie
Bati and the pillage and destruction of the villajéarms. That being so, the court of appeal hygiatund
that the acts of individual members of his grougould not be seen as [mere] excesses on thefiidse
concerned.

In accordance with the criminal-law principles gmiag the responsibility of organised groups, merabe
[of a group] are accomplices to the offence, indejeatly of the role they play in its commission.

This principle of responsibility of the membersaof organised group is recognised in the third papy
of Article 6 of the Charter of the International IN&ry Tribunal for Nuremberg, which lays down that
leaders, organisers, instigators and accomplicescipating in the execution of a common plan are
responsible for all acts performed by any persorihé execution of that plan.

Consequently, the argument that the court of appadlused an 'objective responsibility’ test tal fim
the absence of any evidence, V. Kononov guilty & gerpetrated by members of the special group of
Partisans he led, without examining his subjecgittitude to the consequences, is unfounded. ..."

Il. RELEVANT DOMESTIC LAW AND PRACTICE

A. The 1926 Criminal Code

41. By a decree of 6 November 1940, the Supremetaf the Latvian SSR replaced the
existing Latvian Criminal Code with the 1926 CrimirCode of Soviet Russia, which Code
thereby became applicable in Latvia (“the 1926 @rahCode”). The relevant provisions of
that Code during the Second World War were as\idlo

“Article 2

“This Code shall apply to all citizens of the RSFFRissian Soviet Federated Socialist Republic] who
commit socially dangerous acts on the territoryhef RSFSR, or outside the USSR if they are appditen
on the territory of the RSFSR.

Article 3

The liability of citizens from the other Soviet Fdted Socialist Republics shall be determined in
accordance with the laws of the RSFSR if they heommitted offences either on the territory of the
RSFSR or outside the territory of the USSR if theye been apprehended and handed over to a court or
investigating authority on the territory of the RG¥&

The liability of citizens of the Federated SocialRepublics for offences committed on the territofyhe
Union shall be determined in accordance with tinslaf the place where the offence was committed.

Article 4

The liability of aliens for offences committed ohet territory of the USSR shall be determined in
accordance with the laws of the place where theno# was committed.”

42. Chapter IX of the 1926 Criminal Code was édit‘Military Crimes” and included
the following relevant provisions:
“Article 193-1

Military crimes are offences committed by militgzgrsonnel in the service of the Red Army of Workers
and Peasants or the Red Navy of Workers and Psasariy persons assigned to maintenance teams or
periodically conscripted into territorial detachrterfwhen such offences] are against the estalolishaer



of military service and, owing to their nature andaning, cannot be committed by citizens not sgriin
the Army or Navy. ..."

“Article 193-3

Any failure by a serviceman to execute a legitin@igder issued in combat shall entail the applicatd
measures for the protection of society in the fofrat least three years' imprisonment.

Where such a failure has a deleterious effect ombed operations, the ultimate measure for the
protection of society [that is, the death penadtydll apply. ...”

“Article 193-17

Foraying, that is to say divesting civilians of itheelongings during combat by threatening themhwit
weapons or on the pretext of requisitioning foritaily purposes, and removing personal belongings fr
the dead or injured for personal gain shall erttal application of the ultimate measure for thetgution
of society accompanied by confiscation of all tifferader's belongings.

In the event of mitigating circumstances, [the emoé shall be reduced to] at least three years
imprisonment with strict solitary confinement.”

“Article 193-18

Unlawful acts of violence by servicemen in wartime during combat shall entail the application of
measures for the protection of society in the fofmat least three years' imprisonment with straditary
confinement.

In the event of aggravating circumstances, thenalte measure for the protection of society [shall b
applied].”

43. Article 14 (and the Notes to that Article) ¢fet 1926 Criminal Code provided as
follows:

“Criminal proceedings may not be instituted where:

(a) ten years have elapsed since the offence wasitted, in the case of offences punishable by more
than five years' imprisonment and those for whioh taw prescribes a minimum term of one year's
imprisonment;

(b) five years have elapsed since the offence vessmitted, in the case of offences punishable by
between one and five years' imprisonment and tfmsehich the law prescribes a minimum term of six
months' imprisonment;

(c) three years have elapsed since the offencearmamitted, in the case of all other offences.

The statute of limitations shall apply where nogaeural steps or investigative measures have lagen t
in the case during the entire period and the peafmthas not, during the period stipulated by tfaitcle,
committed any other offence falling into the sarategory or of at least equivalent seriousness.

Note 1 — In the case of prosecution for countepigionary crimes, application of the statute of
limitations in a given case is at the court's diion. However, if the court finds that the statofe
limitations cannot be applied, the sentence of eti@e by shooting must be commuted either to a
declaration that the person concerned is an endiieavorkers, accompanied by withdrawal of hider
citizenship of the USSR and life-long banishmerdnfrthe territory of the USSR, or to a term of
imprisonment of not less than two years.

Note 2 — In the case of persons prosecuted fovedgtcampaigning against the working class and the
revolutionary movement in the exercise of high-lemesecret duties under the Tsarist regime ot t
service of the counter revolutionary governmentsnduthe [Russian] Civil War, both the applicatioh
the statute of limitations and the commuting of ske@tence of execution by shooting are at the etiscr
of the court.

Note 3 — The limitation periods laid down by thistiéle do not apply to acts prosecuted under the
present Code by means of administrative proceedibgercive measures in respect of such acts may onl
be imposed within one month of the acts being cateohl’

B. The 1961 Criminal Code



44. On 6 January 1961 the Supreme Soviet of theidra SSR replaced the 1926 Code
with the 1961 Criminal Code which entered into ®ron 1 April 1961. The relevant
provisions read as follows:

“Article 72 [amended by Law of 15 January 1998]

It shall be an offence punishable by between tlaee fifteen years' imprisonment ... or death ... to
organise armed gangs with a view to attacking Statertakings, private undertakings, the authaitie
organisations or private individuals or to be a rhenof such gangs or participate in attacks pespedrby
them.”

“Article 226

“The offences set out in this code shall be deemdithry crimes where they are committed by militar
personnel ... against the established order ofanjliservice. ...”

“Article 256 [repealed by Law of 10 September 1991]

“It shall be an offence punishable by between thaed ten years' imprisonment or death to foray,
unlawfully destroy property, engage in acts of @e against the population of a region liablettack or
to seize property unlawfully on the pretext of taity necessity.”

45. Article 45 of the 1961 Criminal Code statedattlstatutory limitation was not
automatically applicable to crimes carrying thetdgzenalty, but was within the discretion of
the Court.

46. The 1961 Criminal Code remained in force (wsttme amendments) after Latvia
regained its independence.

47. By a law passed on 6 April 1993, the SupremanCil inserted into the special section
of the 1961 Criminal Code a new Chapter 1-a, wimhtained provisions criminalising acts
such as genocide, crimes against humanity or peagse;rimes and racial discrimination.

48. A new Atrticle 68-3 dealt with war crimes, arads as follows:

“Any person found guilty of a war crime as definedthe relevant legal conventions, that is to say
violations of the laws and customs of war througlraer, torture, pillaging from the civil populatiém an
occupied territory or from hostages or prisoners/af, the deportation of such people or their sttiga to

forced labour, or the unjustified destruction ofvts and installations, shall be liable to life ingpnment
or to imprisonment for between three and fifteearge

49. The same law also inserted Article 6-1 inte 1961 Criminal Code permitting the
retrospective application of the criminal law witspect to crimes against humanity and war
crimes:

“Persons guilty of crimes against humanity, genecidimes against peace or war crimes may be
convicted irrespective of when the crimes were cdtteoh”

50. Article 45-1, inserted by the same law inte 1961 Criminal Code, exempted such
offences from limitation.

“The statutory limitation of criminal liability stlanot apply to persons guilty of crimes againsiraunity,
genocide, crimes against peace or war crimes.”

C. The 1998 Criminal Code

51. The 1961 Criminal Code was replaced by the8 X®9minal Code from 1 April 1999.
The substance of Articles 6-1, 45-1 and 68-3 of 1861 Criminal Code reappeared in the
1998 Criminal Code.

lll. RELEVANT INTERNATIONAL LAW AND PRACTICE

52. The laws of war were not only to be found hieaties, “but in the customs and
practices of states which gradually obtained us@&erecognition, and from the general
principles of justice applied by jurists and praet by military courts”.



A. 'Geneva law' (1864-1949) on the treatment of psons and possessions under the control of the
enemy

1. Convention for the Amelioration of the Conditiohthe Wounded in Armies in the
Field (“the Geneva Convention 1864")

53. The first Geneva Convention (later supersegeoNided for minimum standards for

“wounded or sick combatants” so thab ‘whatever nation they may belong” they had to be
“collected and cared for”.

2. Convention for the Amelioration of the Conditiminthe Wounded and Sick in Armies
in the Field (“the Geneva Convention 1906")

54. This Convention conferred protection and prescof war status on wounded and sick
combatants in the power of the enemy.

“Art. 1. Officers, soldiers, and other persons @fily attached to armies, who are sick or wounda/l
be respected and cared for, without distinctionaifonality, by the belligerent in whose power tlaeg.

Art. 2. Subject to the care that must be takerhefrt under the preceding Article, the sick and weand
of an army who fall into the power of the otherligelrent become prisoners of war.”

3. Convention for the Amelioration of the Conditiminthe Wounded and Sick in Armies
in the Field (“The Geneva Convention 1929")

55. The Convention (replaced by the Geneva Coroen) 1949) responded to the
experience of the First World War. It did not indéua general participation clause:

“Art. 1. Officers and soldiers and other persorfici@ly attached to the armed forces who are wathd
or sick shall be respected and protected in atuoirstances; they shall be treated with humanitycamdd
for medically, without distinction of nationalitpy the belligerent in whose power they may be. ...

Art. 2. Except as regards the treatment to be gemlifor them in virtue of the preceding Articlegth
wounded and sick of an army who fall into the haoidthe enemy shall be prisoners of war, ...”

4. Convention Relative to the Treatment of Prissnef War (“The Convention on
Prisoners of War 1929")

56. This Convention provided a comprehensive &etiles for the treatment of prisoners
of war. The First World War revealed deficienciasthe relevant provisions of the Hague
Convention and Regulations 1907 (see paragraph818%elow) which were to be
supplemented by this Convention. It recognised tinatentitiement to prisoner of war status
was derived from holding the status of legal corabiatinder the Hague Regulations 1907. It

introduced protections for prisoners of war anduessd that they were treated humanely.
Women were the subject of special protection.

“Article 1. The present Convention shall apply witth prejudice to the stipulations of Part VII:

(1) To all persons referred to in Articles 1, 2 a®df the Regulations annexed to the Hague

Convention (IV) of 18 October 1907, concerning ttevs and Customs of War on Land, who are
captured by the enemy.

(2) To all persons belonging to the armed forcebalfigerents who are captured by the enemy in
the course of operations of maritime or aerial vgbject to such exceptions (derogations) as the
conditions of such capture render inevitable. Néhedess these exceptions shall not infringe the

fundamental principles of the present Conventidweytshall cease from the moment when the
captured persons shall have reached a prisonerarafamp.

Art. 2. Prisoners of war are in the power of thesthl®e Government, but not of the individuals or
formation which captured them. They shall at athds be humanely treated and protected, particularly

against acts of violence, from insults and from lguburiosity. Measures of reprisal against thera ar
forbidden.



Art. 3. Prisoners of war are entitled to respecttii@ir persons and honour. Womstmall be treated with
all consideration due to their sex. Prisoners nettaeir full civil capacity.”

“Art. 46. Prisoners of war shall not be subjectedtbhe military authorities or the tribunals of the
detaining Power to penalties other than those whieh prescribed for similar acts by members of the
national forces. ...”

“Art. 51. Attempted escape, even if it is not affioffence, shall not be considered as an aggoavat
the offence in the event of the prisoner of wanfdirought before the courts for crimes or offeragsinst
persons or property committed in the course of stghmpt.

After an attempted or successful escape, the cararafithe escaped person who aided the escape shall
incur only disciplinary punishment therefor.”

5. Draft International Convention on the Conditiand Protection of Civilians of Enemy
Nationality who are on Territory belonging to orcupied by a Belligerent (“Draft
Tokyo Convention of 1934”)

57. This draft Convention set out to improve ttendards of protection of enemy civilians
living in occupied territory and on belligerent risory. It was due for discussion at a
conference in 1940, but the Second World War imeed. The draft was later influential in
the discussions on the Geneva Convention (IV) 1848 it is notable for its negative
definition of civilians (consistent with the Oxforflanual 1880) and for its distinction
between combatants and civilians:

“Art. 1. Enemy civilians in the sense of the prds€onvention are persons fulfilling the two follavg
conditions:

(a) that of not belonging to the land, maritimeair armed forces of the belligerents, as defined by
international law, and in particular by ArticlesZland 3 of the Regulations attached to the Fddafjue
Convention, of October 18, 1907, concerning thed.and Customs of War on Land,;

(b) that of being the national of an enemy courrithe territory of a belligerent, or in a terriyor
occupied by the latter.”

58. Articles 9 and 10 required protection of “enewivilians” against violence and
prohibited measures of reprisals against them.

6. Geneva Convention relative to the Treatment aboRers of War (“Geneva
Convention (IlI) 1949”).

59. This Convention provided, in so far as reléanfollows:

“Art 5. The present Convention shall apply to tleegons referred to in Article 4 from the time tHelf
into the power of the enemy and until their fingleiase and repatriation.

Should any doubt arise as to whether persons, gaommitted a belligerent act and having fallem int
the hands of the enemy, belong to any of the caiegenumerated in Article 4, such persons shatlyen
the protection of the present Convention until sticte as their status has been determined by a e@mip
tribunal.”

7. Geneva Convention relative to the ProtectionCofilian Persons in Time of War
(“Geneva Convention (V) 1949”)

60. Special protection was offered to expectarthers in Article 16:

“The wounded and sick, as well as the infirm, ardeetant mothers, shall be the object of particular
protection and respect. As far as military consitiens allow, each Party to the conflict shall litatie the
steps taken to search for the killed and woundedssist the shipwrecked and other persons exgosed
grave danger, and to protect them against pillageilatreatment.”



61. Article 32 includes specific protections fralirtreatment for persons in the power of
the enemy and Article 33 recognises a prohibitiorcallective penalties, pillage and reprisals
against protected persons.

62. Article 53 recognises that real or personalgbe property should not be destroyed
unless absolutely necessary.

B. The laws and customs of war prior to the Second/orld War

1. Instructions for the Government of Armies of thated States (“US”) in the Field
(“the Lieber Code 1863”)

63. The Lieber code is regarded as the first giteémcodify the laws and customs of war.
Although only applicable to American forces, it megented a summary of the laws and
customs of war existing at the time and was inflizim later codifications.

64. Articles 15 and 38 included the rule that bfeproperty could be seized or destroyed
when required by military necessity (see also Aetis of the same Code below):

“Art. 15. Military necessity admits of all direcedtruction of life or limb of ‘armed' enemies, afather
persons whose destruction is incidentally 'unavilan the armed contests of the war; it allowsthaf
capturing of every armed enemy, and every enemmpbdrtance to the hostile government, or of peculia
danger to the captor; it allows of all destructafnproperty, and obstruction of the ways and chinaé
traffic, travel, or communication, and of all withiding of sustenance or means of life from the enesh
the appropriation of whatever an enemy's countfgrd$ necessary for the subsistence and safetiyeof t
army, and of such deception as does not involvebtieaking of good faith either positively pledged,
regarding agreements entered into during the wasupposed by the modern law of war to exist. Méo w
take up arms against one another in public waral@ease on this account to be moral beings, rafiglen
to one another and to God.”

“Art. 38. Private property, unless forfeited byrogs or by offenses of the owner, can be seized lonly
way of military necessity, for the support or otbenefit of the army or of the United States.”

65. Article 16 contained a general standard ofabmlur in armed conflict and a
prohibition on perfidy:
“Military necessity does not admit of cruelty — ths, the infliction of suffering for the sake afffering
or for revenge, nor of maiming or wounding excepfight, nor of torture to extort confessions. dted not
admit of the use of poison in any way, nor of thenten devastation of a district. It admits of dewep

but disclaims acts of perfidy; and, in general,itaniy necessity does not include any act of hagtilihich
makes the return to peace unnecessarily difficult.”

66. Articles 19 and 37 contained measures of appobtection for womein the context
of armed conflict:

“Art. 19. Commanders, whenever admissible, infohe ¢nemy of their intention to bombard a place, so
that the non-combatants, and especially the womdrchildren, may be removed.”

“Art. 37. The United States acknowledge and protiechostile countries occupied by them, religiord a
morality; strictly private property; the persons thie inhabitants, especially those of women: arel th
sacredness of domestic relations. Offenses todh&ary shall be rigorously punished.”

67. Article 22 contained the principle of distioct between combatants and civilians:

“Nevertheless, as civilization has advanced duthrglast centuries, so has likewise steadily ads@nc
especially in war on land, the distinction betweas private individual belonging to a hostile cayrand
the hostile country itself, with its men in armdieTprinciple has been more and more acknowledgsd th
the unarmed citizen is to be spared in person,gutgpand honour as much as the exigencies of vilar w
admit.”

68. Article 44 contained a catalogue of offenced af severe punishments for a guilty
soldier:



“All wanton violence committed against personshe invaded country, all destruction of property not
commanded by the authorized officer, all robbelypilage or sacking, even after taking a placenhgin
force, all rape, wounding, maiming, or killing afch inhabitants, are prohibited under the pendlgeath,
or such other severe punishment as may seem adefguahe gravity of the offense. A soldier, offiaar
private, in the act of committing such violenced atisobeying a superior ordering him to abstaimfiig
may be lawfully killed on the spot by such supetfior

69. Article 47 referred to punishment under domsgstnal codes:

“Crimes punishable by all penal codes, such asharsarder, maiming, assaults, highway robbery,tthef
burglary, fraud, forgery, and rape, if committed &ny American soldier in a hostile country agairnst i
inhabitants, are not only punishable as at homeijnball cases in which death is not inflicted, $@verer
punishment shall be preferred.”

70. The Code illustrated the two main rights ofcambatant”: prisoner of war status
(Article 49) and protection from prosecution forteén acts which would be criminal for a
civilian (Article 57):

“Art. 49. A prisoner of war is a public enemy armedattached to the hostile army for active aidpwh

has fallen into the hands of the captor, eithehtfigg or wounded, on the field or in the hospitay,
individual surrender or by capitulation.

All soldiers, of whatever species of arms; all meho belong to the rising en masse of the hostile
country; all those who are attached to the armytéoefficiency and promote directly the objectloé war,
except such as are hereinafter provided for; albliied men or officers on the field or elsewhefe, i
captured; all enemies who have thrown away thersaand ask for quarter, are prisoners of war, and a
such exposed to the inconveniences as well aseehtit the privileges of a prisoner of war.”

“Art. 57. So soon as a man is armed by a sovergiyernment and takes the soldier's oath of fidefigy
is a belligerent; his killing, wounding, or otheraslike acts are not individual crimes or offensiis.
belligerent has a right to declare that enemies afertain class, colour, or condition, when properl
organized as soldiers, will not be treated by hinpablic enemies.”

71. The notion ofevée en masseas covered in Article 51:

“If the people of that portion of an invaded coyntvhich is not yet occupied by the enemy, or of the
whole country, at the approach of a hostile arrisg, under a duly authorized levy 'en masse' tistrdse
invader, they are now treated as public enemias, iboaptured, are prisoners of war.”

72. Article 59 indicated individual criminal regmbility for violations of the laws and
customs of war:
“A prisoner of war remains answerable for his cenwmmitted against the captor's army or people,

committed before he was captured, and for whicth&® not been punished by his own authorities. All
prisoners of war are liable to the infliction ofakatory measures.”

73. Articles 63-65 asserted that the use of enamforms was outlawed as an act of
perfidy, removing the protections of the laws andtoms of war from persons who engaged
in such conduct:

“Art. 63. Troops who fight in the uniform of thedinemies, without any plain, striking, and uniforrarin
of distinction of their own, can expect no quarter.

Art. 64. If American troops capture a train contain uniforms of the enemy, and the commander
considers it advisable to distribute them for usgolag his men, some striking mark or sign must be
adopted to distinguish the American soldier from ¢éimemy.

Art. 65. The use of the enemy's national standéad, or other emblem of nationality, for the puspoof
deceiving the enemy in battle, is an act of perfighwhich they lose all claim to the protectiontioé laws
of war.”
74. Together with Article 49, Article 71 describadparticular status later referred to as
hors de combatinder international law:



“Art. 71. Whoever intentionally inflicts additionabounds on an enemy already wholly disabled, ds kil
such an enemy, or who orders or encourages soldigls so, shall suffer death, if duly convictedhether
he belongs to the Army of the United States, @ni€nemy captured after having committed his misdee

75. Articles 76 and 77 created obligations tottq@@soners of war with humanity and
proportionately in the event of an escape attempt.

“Art. 76. Prisoners of war shall be fed upon plaid wholesome food, whenever practicable, andetieat
with humanity.

Art. 77. A prisoner of war who escapes may be shatherwise killed in his flight; but neither deator
any other punishment shall be inflicted upon himgy for his attempt to escape, which the law of wa
does not consider a crime. Stricter means of sgcshill be used after an unsuccessful attempcatpe.”

76. Article 101 contained a prohibition of treaahes wounding (at the time understood to
be the same as perfidious wounding):

“While deception in war is admitted as a just amtessary means of hostility, and is consistent with
honourable warfare, the common law of war allowsregapital punishment for clandestine or treactserou
attempts to injure an enemy, because they arersgedaus, and it is difficult to guard against them.

77. Articles 88 and 104 contained provisions fanighing spies:

“Art. 88. A spy is a person who secretly, in disggubr under false pretence, seeks information thigh
intention of communicating it to the enemy. The $pypunishable with death by hanging by the neck,
whether or not he succeed in obtaining the infoimnadr in conveying it to the enemy.”

“Art. 104. A successful spy or war-traitor, safegfurned to his own army, and afterwards captuseana
enemy, is not subject to punishment for his acts sgy or war-traitor, but he may be held in clazestody
as a person individually dangerous.”

2. Declaration Renouncing the Use, in Time of VWér-xplosive Projectiles under 400
Grammes Weight (“the St Petersburg Declaration 7868

78. This Declaration was the first formal agreetrggnhibiting the use of certain weapons
in war. The Preamble recalled three principlesh& kws and customs of war: the only
legitimate object during war is to weaken the rarjtforces of the enemy; there is a limit to
the means which can be employed against enemysfoaoel the laws and customs of war do
not condone violence against thdses de combat

3. Project of an International Declaration concemngi the Laws and Customs of War
(“the Draft Brussels Declaration 1874)

79. This Declaration was never adopted at thedpigltic Conference in Brussels in 1874,
although it was another influential codification eesise. The relevant Articles of the
Declaration read as follows:

“Who should be recognized as belligerents combat@amntl non-combatants

Art. 9. The laws, rights, and duties of war appby anly to armies, but also to militia and volunteerps
fulfilling the following conditions:

1. That they be commanded by a person responsiblas subordinates;
2. That they have a fixed distinctive emblem redogole at a distance;
3. That they carry arms openly; and

4. That they conduct their operations in accordamitle the laws and customs of war. In countries
where militia constitute the army, or form partiiptthey are included under the denomination ‘army'

Art. 10. The population of a territory which has b@en occupied, who, on the approach of the enemy,
spontaneously take up arms to resist the invadoaps without having had time to organize themselae
accordance with Article 9, shall be regarded akdeeénts if they respect the laws and customsaf w



Art. 12. The laws of war do not recognize in balignts an unlimited power in the adoption of meafns
injuring the enemy.

Art. 13. According to this principle are especiaftyrbidden’: ...
(b) Murder by treachery of individuals belongingthe hostile nation or army;

(c) Murder of an enemy who, having laid down hisisror having no longer means of defense, has
surrendered at discretion; ...

(e) The employment of arms, projectiles or matecetulated to cause unnecessary suffering, as
well as the use of projectiles prohibited by thelBetion of St. Petersburg of 1868;

() Making improper use of a flag of truce, of thational flag or of the military insignia and
uniform of the enemy, as well as the distinctivedes of the Geneva Convention;

(g) Any destruction or seizure of the enemy's prigpthat is not imperatively demanded by the
necessity of war. ..."

“Art. 20. A spy taken in the act shall be tried arehted according to the laws in force in the amhjch
captures him.”

“Art. 23. Prisoners of war are lawful and disarmedemies. They are in the power of the hostile
Government, but not in that of the individuals orgs who captured them. They must be humanelyeteat
Any act of insubordination justifies the adoptiohsnich measures of severity as may be necessary. Al
their personal belongings except arms shall rerfgin property.”

“Art. 28. Prisoners of war are subject to the lams regulations in force in the army in whose pothey
are. Arms may be used, after summoning, againgsarer of war attempting to escape. If recaptimeds
liable to disciplinary punishment or subject tarécger surveillance.

If, after succeeding in escaping, he is again tgk&oner, he is not liable to punishment for hisious
acts.”

4. The Laws of War on Land 1880 (“the Oxford ManL@&B0”)

80. The Oxford Manual 1880, influenced by the dmfussels Declaration 1874 and
drafted by the Institute of International Law, wdssigned to assist Governments in
formulating national legislation on the laws andtouns of war. The relevant Articles read as
follows:

“Art. 1. The state of war does not admit of actviolence, save between the armed forces of bedlige
States. Persons not forming part of a belligeremed force should abstain from such acts. This rule
implies a distinction between the individuals whompose the “armed force” of a State and its other
'ressortissants’. A definition of the term “armedce” is, therefore, necessary.

Art. 2. The armed force of a State includes:
1. The army properly so called, including the nailit

2. The national guards, landsturm, free corps, atheér bodies which fulfil the three following
conditions:

(a) That they are under the direction of a resfidesihief;

(b) That they must have a uniform, or a fixed distive emblem recognizable at a distance, and
worn by individuals composing such corps;

(c) That they carry arms openly;
3. The crews of men-of-war and other military bpats

4. The inhabitants of non-occupied territory, wiom, the approach of the enemy, take up arms
spontaneously and openly to resist the invadingpsp even if they have not had time to organize
themselves.

Art. 3. Every belligerent armed force is bound ¢mform to the laws of war.



Art. 4. The laws of war do not recognize in belfigggs an unlimited liberty as to the means of ingir
the enemy. They are to abstain especially fronmedidless severity, as well as from all perfidiaugust,
or tyrannical acts.”

“Art. 8. It is forbidden: ...

(b) To make treacherous attempts upon the lifenadrsemy; as, for example, by keeping assassins in
pay or by feigning to surrender;

(c) To attack an enemy while concealing the disitvecsigns of an armed force;

(d) To make improper use of the national flag, tailf insignia or uniform of the enemy, of the flag
of truce and of the protective signs prescribedheyGeneva Convention'.

Art. 9. It is forbidden: ...

(b) To injure or kill an enemy who has surrendeagdliscretion or is disabled, and to declare in
advance that quarter will not be given, even bgéwho do not ask it for themselves. ...

Art. 20. ...
(e) Who may be made prisoners of war.

Art. 21. Individuals who form a part of the belligat armed force, if they fall into the hands oé th
enemy, are to be treated as prisoners of war,nfocaity with Articles 61 et seq. ...”

81. The section containing Articles 23-26 was tldi “Spies” and dealt with their
treatment:

“Art. 23. Individuals captured as spies cannot dedn@ be treated as prisoners of war. But:

Art. 24. Individuals may not be regarded as spi®), belonging to the armed force of either betk,
have penetrated, without disguise, into the zon®psdrations of the enemy, -- nor bearers of officia
dispatches, carrying out their mission openly, a@nonauts (Article 21).

In order to avoid the abuses to which accusatiérespionage too often give rise in war it is impaoittto
assert emphatically that:

Art. 25. No person charged with espionage shallpbeished until the judicial authority shall have
pronounced judgment.

Moreover, it is admitted that:

Art. 26. A spy who succeeds in quitting the temitoccupied by the enemy incurs no responsibility f
his previous acts, should he afterwards fall ihettands of that enemy.”

82. Article 32(b) prohibitednter alia, the destruction of public or private propertythis
destruction was “not demanded by an imperative sgigeof war”.

83. Chapter Il outlined the rules for captivity mrisoners of war. It described the legal
basis for their detention (it was not a punishnm@ntengeance), it provided that they must be
treated humanely (Article 63) and that arms cowddubed only if the prisoner attempted to
flee (Article 68).

84. Part Ill of the Manual provided for punishneefior violations of the rules in the
Manual and, in the event that the alleged offervdeitd not be detained, the Manual outlined
the limited circumstances for legitimate belligdresprisals:

“If any of the foregoing rules be violated, the enffling parties should be punished, after a judicial
hearing, by the belligerent in whose hands theyEhnerefore:

Art. 84. Offenders against the laws of war areléigb the punishments specified in the penal law.

This mode of repression, however, is only applieabhen the person of the offender can be secuned. |
the contrary case, the criminal law is powerlessl, a the injured party deem the misdeed so seriau
character as to make it necessary to recall thmgne a respect for law, no other recourse thagsart to
reprisals remains. Reprisals are an exceptionggémeral rule of equity, that an innocent peragghbnot
to suffer for the guilty. They are also at variamdgéh the rule that each belligerent should confaonthe
rules of war, without reciprocity on the part oétenemy. This necessary rigour, however, is matliie
some extent by the following restrictions:



Art. 85. Reprisals are formally prohibited in céise injury complained of has been repaired.

Art. 86. In grave cases in which reprisals appedre absolutely necessary, their nature and sdugde s
never exceed the measure of the infraction of dlaes lof war committed by the enemy. They can only be
resorted to with the authorization of the commariderhief. They must conform in all cases to thedaf
humanity and morality.

If any of the foregoing rules be violated, the affeng parties should be punished, after a judéaring,
by the belligerent in whose hands they are.”

5. Hague Convention (IV) respecting the Laws andt@us of War on Land 1907 and
the annexed Regulations

85. The international peace conference in the Bagul899 resulted in the adoption of
four Conventions including the Hague ConventioipWlith Respect to the Laws and Customs
of War on Land and its annexed Regulations. Thesteuments were replaced, following the
second Hague International Peace Conference in,1897the Hague Convention (IV)
respecting the Laws and Customs of War on La9@7 and the annexed Regulations (“The
Hague Convention and Regulations 190They were based on the Draft Brussels
Declaration 1874 and the Oxford Manual 1880.

86. The Preamble to the Hague Convention 190%&raadollows:

“Seeing that while seeking means to preserve paadeprevent armed conflicts between nations, it is
likewise necessary to bear in mind the case whereappeal to arms has been brought about by events
which their care was unable to avert;

Animated by the desire to serve, even in this extrecase, the interests of humanity and the ever
progressive needs of civilization;

Thinking it important, with this object, to revisiee general laws and customs of war, either witfresv
to defining them with greater precision or to cairfg them within such limits as would mitigate thei
severity as far as possible;

Have deemed it necessary to complete and explateitain particulars the work of the First Peace
Conference, which, following on the Brussels Coafee of 1874, and inspired by the ideas dictated by
wise and generous forethought, adopted provisiotended to define and govern the usages of war on
land.

According to the views of the High Contracting Regt these provisions, the wording of which hasnbee
inspired by the desire to diminish the evils of was far as military requirements permit, are ideghto
serve as a general rule of conduct for the beligesrin their mutual relations and in their relasiavith the
inhabitants.

It has not, however, been found possible at preseabncert regulations covering all the circumstn
which arise in practice;

On the other hand, the High Contracting Partieartfedo not intend that unforeseen cases shoulihen
absence of a written undertaking, be left to thuteary judgment of military commanders.

Until a more complete code of the laws of war haerbissued, the High Contracting Parties deem it
expedient to declare that, in cases not includatierRegulations adopted by them, the inhabitamdstlae
belligerents remain under the protection and the ofi the principles of the law of nations, as thegult
from the usages established among civilized pepfilesy the laws of humanity, and the dictates @& th
public conscience.

They declare that it is in this sense especiallyt #rticles | and 2 of the Regulations adopted niest
understood.”

87. The eighth paragraph of the Preamble citedgghie known as the “Martens Clause”.
An almost identical clause had already been incude the preamble to the Hague
Convention (IlI) of 1899 and it was in substancesegpd in each of the Geneva Conventions
(I-1V) 1949 as well as in the Protocol Addition®77 (paragraph 134-142 below).



88. Article 2 of the Hague Convention 1907 corgdia ‘si omne$solidarity clause to the
effect that the Hague Convention and Regulatiod¥ Xhly applied between the Contracting
States and then only if all the belligerents wemnt@acting States. However, the IMT
Nuremberg judgment later confirmed that by 1939 ltague Convention and Regulations
1907 were regarded as being declaratory of the amlscustoms of war (paragraphs 118 and
207 below).

89. The other relevant provisions of the Hagueveation 1907 are as follows:

“Art. 1. The Contracting Powers shall issue indfiares to their armed land forces which shall be in
conformity with the Regulations respecting the laamsl customs of war on land, annexed to the present
Convention. ...

Art. 3. A belligerent party which violates the pigions of the said Regulations shall, if the casemands,
be liable to pay compensation. It shall be resgiador all acts committed by persons forming prits
armed forces.”

90. Articles 1 and 2 of the Hague Regulations 11@@d as follows:

“Art. 1. The laws, rights, and duties of war applgt only to armies, but also to militia and volusrte
corps fulfilling the following conditions:

1. To be commanded by a person responsible fautierdinates;
2. To have a fixed distinctive emblem recognizatila distance;
3. To carry arms openly; and

4. To conduct their operations in accordance withlaws and customs of war. In countries where
militia or volunteer corps constitute the army, form part of it, they are included under the
denomination ‘army".

Art. 2. The inhabitants of a territory which hag been occupied, who, on the approach of the enemy,
spontaneously take up arms to resist the invadowps without having had time to organize themselne
accordance with Article 1, shall be regarded akdeeénts if they carry arms openly and if theypext the
laws and customs of war.”

91. Chapter Il (Articles 4-20) of the Hague Regjolas 1907 included the rules
identifying prisoners of war, the requirement teatr prisoners of war humanely (Article 4)
and the limitation of any measures taken for insdimation to those necessary (Article 8).
The Regulations continued:

“Art. 22. The right of belligerents to adopt mearfisnjuring the enemy is not unlimited.

Art. 23. In addition to the prohibitions provideg $pecial Conventions, it is especially forbidden.
@) ...
(b) To kill or wound treacherously individuals betpng to the hostile nation or army;

(c) To kill or wound an enemy who, having laid dowis arms, or having no longer means of
defence, has surrendered at discretion;

d) ...
(e) To employ arms, projectiles, or material cadtedl to cause unnecessary suffering;

(H To make improper use of a flag of truce, of thational flag or of the military insignia and
uniform of the enemy, as well as the distinctivedpes of the Geneva Convention;

(g) To destroy or seize the enemy's property, gsnigh destruction or seizure be imperatively
demanded by the necessities of war;

(h) To declare abolished, suspended, or inadmesiba court of law the rights and actions of the
nationals of the hostile party.

Q) ..”



“Art. 29. A person can only be considered a spy nwhacting clandestinely or on false pretences, he
obtains or endeavours to obtain information inzbee of operations of a belligerent, with the ititam of
communicating it to the hostile party. ...

Art. 30. A spy taken in the act shall not be puetskvithout previous trial.

Art. 31. A spy who, after rejoining the army to whihe belongs, is subsequently captured by the gnem
is treated as a prisoner of war, and incurs noorespility for his previous acts of espionage.”

6. Report of the Commission on the Responsibifitthe Authors of the War and on
Enforcement of Penalties (“International Commissikeport 1919”)

92. This Commission was charged by the Paris PEacderence to prepare a Report,
inter alia, on facts concerning breaches of the laws andmssbf war by the forces of the
German Empire and allies (including Turkish offlsja on the degree of responsibility for
such offences attaching to members of the enenge$oas well as on the constitution and
procedure of a tribunal appropriate for the triasach offences. The Report was completed in
1919 and it drew up a list of approximately 90@gdld war criminals and proposed charges
against Turkish officials and others for “crimesmgt the laws of humanity”, relying on the
Martens Clause of the Hague Convention 1907. t dlew up a non-exhaustive list of 32
offences committed during the war regarded as apnto existing conventions and customs
including: murders and massacres; torture of @mgi the imposition of collective penalties;
wanton devastation and destruction of propertywel as the ill-treatment of wounded and
prisoners of war.

93. As regards individual criminal liability, tli@mmission stated:

“All persons belonging to enemy countries, howetheir position may have been, without distinctidn o
rank, including Chiefs of State, who have beentguf offences against the laws and customs of avar
the laws of humanity, are liable to criminal prasgmn.”

7. The Treaty of Versailles 1919

94. The Treaty of Versailles 1919 contained a nundieprovisions providing for the
international trial and punishment of war criminaheluding the German Emperor. The
prosecution provisions were never applied: the Honfse extradition was refused and an
international trial of other alleged war criminalas dropped in favour of a trial by Germany
itself. Article 229 also retained the possibility laringing persons guilty of criminal acts,
against the nationals of one of the allied and @ated Powers, before the military tribunals
of that power.

8. Treaty of Sevres 1920

95. The Treaty of Sevres (the peace agreementebatihe Allied Powers and Turkey
following the First World War), contains similar guisions (Articles 226-230) to those
outlined in the Treaty of Versailles as regards ploesuit before military tribunals by the
Allied Powers of Turkish officials accused of aeislating the laws and customs of war. This
treaty was never ratified and it was superseded Declaration of Amnesty (signed on the
same date as the Treaty of Lausanne 1923) by Frdmed&nited Kingdom (“UK”), Greece,
Italy, Japan, Romania and Turkey. The Declaratimvided that Greece and Turkey granted
“full and complete amnesty ... for all crimes ofesices committed during the same period
which were evidently connected with the politicaeets which have taken place during that
period” (the relevant period being 1 August 1914h® 20 November 1922).

9. Draft Convention for the Protection of Civilidopulations Against New Engines of
War (“Draft Amsterdam Convention 1938”)



96. This Convention was prepared by the Internatibaw Association but never adopted by
States. Its negative definition of a civilian pogidn was consistent with the definition in the
Oxford Manual 1880:

“Art. 1. The civilian population of a State shaditrform the object of an act of war. The phraseilian
population” within the meaning of this Conventidmall include all those not enlisted in any branéfhe
combatant services nor for the time being emplayedccupied in any belligerent establishment améddf
in Article 2.”

C. Practice prior to the Second World War

1. U.S. courts-martial 1899-1902, Philippifies

97. In 1901 and 1902 US courts-martial tried a benof US military personnel accused
of, inter alia, violations of the laws of war during the US carnsurgency campaign in the
Philippines and, notably, of extra-judicial exeous. Few in number, the submissions of the
Judges-Advocate General and the reviewing autbsritontained comments on the laws and
customs of war on matters including the respongibdf commanding officers and the
treatment of prisoners of war. These comments wéhgential in later codifications. These
trials constituted an early example of prosecutiahs@ national level of national military
personnel accused of crimes against the enemyazgritr the laws of war.

98. In the trial oMajor Waller, the reviewing authority observed:

“the laws of war do not sanction, and the spiritted age will not suffer that any officer may, upbe
dictates of his own will, inflict death upon helpgeprisoners committed to his care. Any other Vi@vks
to the method of the savage and away from the nadde demand of civilised nations that war shall be
prosecuted with the least possible cruelty andstiga.”

99. InMajor Glenris case, the Judge Advocate pointed out that, éve8 soldiers were
operating in a difficult situation against isolatbdnds of insurgents acting as guerrillas in
flagrant disregard of the rules of civilised wdrey were not relieved of “their obligation to
adhere to the rules of war in the efforts put fdsyhthem ... to suppress the insurrection and
restore public order.”

100. At the trial ofLieutenant Brownfor the murder of a prisoner of war, the Judge
Advocate noted that there existed a 'state of pultr' in the Philippines and that the
culpability of the accused should therefore havenbdetermined not by thex loci but from
the standpoint of international law which, in tkhase, meant the rules and customs of war.

2. “The Leipzig Trials”

101. Further to the Treaty of Versailles, Germémngught proceedings against persons
before the Supreme Court in Leipzig. The Alliessgrged 45 cases (out of the almost 900
files included in the International Commission Repb919) concerning the treatment of
prisoners of war and the wounded as well as anr dod®rpedo a British hospital ship. The
trials took place in 1921. Twelve trials took plaoel921 resulting in 6 acquittals and six
convictions (the sentences imposed being symbaliog Allies decided to refer no more
cases to the German courts.

102. The convictions relied mainly on German rarltlaw but there were some express
references to international law notably, in ti@ndovery Castlelecision:

“The firing on the boats was an offence againstiaimeof nations. In war on land the killing of unzed
enemies is not allowed [Hague Regulations 1907§a.pa3 (c)), similarly in war at sea, the killindg o
shipwrecked people, who have taken refuge in Idatb, is forbidden. .... Any violation of the law o
nations in warfare is, as the Senate has alreabhgabout, a punishable offence, so far as in géner
penalty is attached to the deed. The killing ofreies in war is in accordance with the will of thet8 that
makes war (whose laws as to the legality or illégaln the question of killing are decisive), oityso far
as such killing is in accordance with the condisi@nd limitations imposed by the law of nations.The



rule of international law, which is here involvad,simple and universally known. No possible docdnt
exist with regard to the question of its applicijpilThe court must in this instance affirm Patziguilt of
killing contrary to international law.®

3. The prosecutions of agents of Turkey.

103. The UK made considerable efforts to proseduiekish officers for ill-treating
prisoners of war and for other crimes during thestfWorld War. The UK was in favour of
the crimes being prosecuted by British courts-rahiti the occupied territories since the
crimes were not “within the sphere of municipal ldwat were governed by “the customs of
war and rules of international latv’A number of courts-martial were launched in 191,
intervening domestic considerations in Turkey preed them being pursued. Turkish courts-
martial were also held and, while they were chargedhe basis of the Turkish Criminal
Code, certain convictions were based on “humaniiy avilisation”. As noted above, the
Treaty of Lausanne 1923 put an end to these prbsasu

D. Prosecuting war crimes during the Second World Var

1. Declaration on German War Crimes signed by Regm&atives of Nine Occupied
Countries (“St James' Declaration 1942")

104. In November 1940 the representatives of thikede Governments of Poland and
Czechoslovakia made allegations of violations efldws of war against German troops. For
the British Prime Minister, the prosecution of veaimes was part of the war effort: indeed, it
was so for all States occupied by Germany and fon& as regards Japanese occupying
troops. In London in 1942 representatives from territoraecupied by Axis forces adopted
the St James' Declaration on war crimes and pumshmits Preamble recalled that
international law and, in particular the Hague Gamtion 1907, did not permit belligerents in
occupied countries to perpetrate acts of violergaret civilians, to bring into disrepute laws
in force or to overthrow national institutions. TDeclaration went on:

“1. Affirm that acts of violence thus perpetrateghist civilian populations are at variance witbegated
ideas concerning acts of war and political offereethese are understood by civilized nations; ...

3. Place amongst their principal war aims punishniemough the channel of organized justice of those
guilty and responsible for these crimes, whethey thave ordered them, perpetrated them or in any wa
participated in them;

4. Determine in the spirit of international solitiarto see to it that (A) those guilty and respbiesi
whatever their nationality, are sought for, handeer to justice and judged; (B) that sentencesqunoed
are carried out.”

105. Following this Declaration, the United NasoffUN”) War Crimes Commission
(“UNWCC") was established (1943). It was to compdence of war crimes which files
served as warrants for prosecution by military etittes of those accusédy the end of its
mandate it had succeeded in compiling 8178 filesceming persons suspected of war
crimes. The Commission adopted in full the lisbffences in the International Commission
Report of 1919 (paragraph 92 above) to be adapkesienappropriate to the conditions of the
Second World War.

2. Prosecution of war crimes by the USSR

106. As early as November 1941 the USSR informedauntries with which it had
maintained diplomatic relations of the war crimesnmitted by, in particular, Nazi Germany
in the occupied territoriésin order to record the crimes allegedly commitdgcthe German
forces and to establish the identity of those guwlb as to bring them to justice, a Decree
dated 2 November 1942 established tBsttaordinary State Commission for ascertaining



and investigating crimes perpetrated by the Germgascist invaders and their accomplices,
and the damage inflicted by them on citizens, ctille farms, social organizations, State
enterprises and institutions of the USSRhe Commission's work was used in the later
“Krasnodar” and “Kharkov” trials (below).

107. The first trials of USSR citizens (accommicand active assistants of the German
forces) took place at Krasnodar in July 1943. Tbeused were charged and convicted by
USSR criminal courts of murder and treason undeSthviet criminal cod@.

108. The later Moscow Declaration 1943 of the W and USSR was one of the most
significant declarations of the Second World Wamaning the prosecution of war
criminals. It confirmed the legitimate role of ratal courts in punishing war criminals and
the intention to pursue such prosecutions afterwhe It read, in so far as relevant, as
follows:

“... the aforesaid three Allied powers, speakingha interest of the thirty-two United Nations, éley
solemnly declare and give full warning of their deation as follows:

At the time of granting of any armistice to any gaovnent which may be set up in Germany, those
German officers and men and members of the Nazy pero have been responsible for or have taken a
consenting part in the above atrocities, massaaréexecutions will be sent back to the countnieshich
their abominable deeds were done in order that they be judged and punished according to the ldws o
these liberated countries and of free governmehtshawwill be erected therein. [...]

Thus, Germans who take part in wholesale shootinBadish officers or in the execution of French,
Dutch, Belgian or Norwegian hostages or Cretangrgasor who have shared in slaughters inflictethen
people of Poland or in territories of the Sovietiddnwhich are now being swept clear of the enenill, w
know they will be brought back to the scene ofrtleeimes and judged on the spot by the peoples whom
they have outraged.

Let those who have hitherto not imbued their hamitls innocent blood beware lest they join the raoks
the guilty, for most assuredly the three Allied mosvwill pursue them to the uttermost ends of tuthe
and will deliver them to their accusors in ordeattjustice may be done.

The above declaration is without prejudice to thsecof German criminals whose offenses have no
particular geographical localization and who wil punished by joint decision of the governmenthaf t
Allies.”

109. This latter provision envisaged the prosecuf German war criminals by the
USSR and the first trial took place at Kharkov ied®@mber 1943 The Presidium of the
Supreme Soviet had issued a Decree in 1943 laymgndhe punishments to be applied. The
indictment alleged that they were responsible fawvitng gassed thousands of inhabitants of
Kharkov and its region, of committing brutal atttes against civilians, of having burnt
villages and exterminated women, old people antdiEdn as well as of having executed,
burnt alive and tortured the wounded and prisooérgar. The prosecution relied on the rules
of war laid down by international conventions (Hagtionvention and Regulations 1907 and
Geneva Convention 1929, noting that Germany hatlechtooth) and universally accepted
provisions of international law. The indictment raotly referred to the responsibility of the
German Government and Command, but to the indiVidesponsibility of the accused
(referring to theleipzig trialg. After admitting their own and their hierarchicaliperiors'
guilt, the three accused were sentenced to deatiabging. The fairness of the trials may
have been called into question later, but they wadely reported. The USSR awaited the
end of the war before resuming such trials: triakre also held in Kiev, Minsk, Riga,
Leningrad, Smolensk, Briansk, Velikie Luki and Nikev'’.

110. As soon as the territories of Bulgaria weateerhted from German forces, the
Bulgarian People's Court in December 1944 convicdédBulgarians of war crimes in
application of the Moscow Declaration 1943

3. Prosecution of war crimes by the US



(a) US Field Manual: Rules of Land Warfare, 1 Octoler 1940

111. This comprehensive manual was compiled byutise War Department in 1940 and
issued to forces in the field. It contains bothtoosary rules of war and rules arising from
treaties to which the U.S. was party and interprekss of armed conflict applicable to US
military forces at that time. It described the “Bagrinciples” as follows:

“Among the so-called unwritten rules or laws of wane three interdependent basic principles that
underlie all of the other rules or laws of civilizevarfare, both written and unwritten, and form ¢emeral
guide for conduct where no more specific rule amplto wit :

(a) The principle of military necessity, under whicsubject to the principles of humanity and
chivalry, a belligerent is justified in applying yaramount and any kind of force to compel the
complete submission of the enemy with the leassiptesexpenditure of time, life, and money;

(b) The principle of humanity, prohibiting employmeof any such kind or degree of violence as is
not actually necessary for the purpose of the wad;

(c) The principle of chivalry which denounces andbfds resort to dishonorable means, expedients,
or conduct.

112. Paragraph 8 of the Manual provided that:

“General division of enemy population - The enenmpyation is divided in war into two general
classes, known as the armed forces and the pegumfulation. Both classes have distinct rightsjedt
and disabilities, and no person can belong to blatbses at one and the same time.”

113. The Manual continued:

“Determination of status of captured troops - Tleéedmination of the status of captured troops ibeo
left to higher military authority or to militaryitrunals. Summary executions are no longer conteaegbla
under the laws of war. The officer's duty is tochtile persons of those captured and leave theiguext
their being regulars, irregulars, deserters, &idhe determination of competent authority. ...

Hostilities committed by individuals not of the a¥dthforces - Persons who take up arms and commit
hostilities without having complied with the condits prescribed by the laws of war for recognitam
belligerents are, when captured by the injuredypéigtble to punishment as war criminals. ...

Right of trial - No individual should be punisheat fin offense against the laws of war unless patsua
to a sentence imposed after trial and convictioa Inyilitary court or commission or some other
tribunal of competent jurisdiction designated by bHelligerent.”

(b) ex parte Quirin (1942) 317 U.S. 1

114. In 1942 eight undercover Nazi saboteurs lie¢o the US, were captured and tried
by a secret military commission anjer alia, charges of offences contrary to the law of war
(including wearing of civilian clothes to move bgagption behind enemy lines to commit
acts of sabotage, espionagend other hostile acts Their lawyers took a writ ohabeas
corpusto the Supreme Court, which court stated as falow

“By universal agreement and practice, the law of draws a distinction between the armed forces and
the peaceful populations of belligerent nations atgb between those who are lawful and unlawful
combatants. Lawful combatants are subject to captund detention as prisoners of war by opposing
military forces. Unlawful combatants are likewiségect to capture and detention, but in additiczythre
subject to trial and punishment by military triblséor acts which render their belligerency unlawfthe
spy who secretly and without uniform passes thétamyi lines of a belligerent in time of war, seakito
gather military information and communicate it ke tethnemy, or an enemy combatant who without uniform
comes secretly through the lines for the purposevading war by destruction of life or property, are
familiar examples of belligerents who are generdgmed not to be entitled to the status of prisooné
war, but to be offenders against the law of wajjestttio trial and punishment by military tribunals.

E. Trials by the IMTs after the Second World War, for acts committed during that war.

1. The Potsdam Agreement 1945



115. The Potsdam Agreement concerned the occupatid reconstruction of Germany
and other nations following the German surrendévay 1945. It was drafted and adopted by
the USSR, US and UK at the Potsdam Conference batd/@ July and 2 August 1945. As
regards the pursuit of war criminals, the Agreenpeatided as follows:

“The Three Governments have taken note of the d&ons which have been proceeding in recent weeks
in London between British, United States, Sovietl &ench representatives with a view to reaching
agreement on the methods of trial of those major w@minals whose crimes under the Moscow
Declaration of October, 1943 have no particular ggaphical localization. The Three Governments
reaffirm their intention to bring these criminatsswift and sure justice. They hope that the nagjotis in
London will result in speedy agreement being reddoe this purpose, and they regard it as a matter
great importance that the trial of these major oréds should begin at the earliest possible date. first
list of defendants will be published before 1sti®aper.”

2. Agreement for the Prosecution and Punishmerth@fMajor War Criminals of the
European Axis (“London Agreement 1945”)

116. Following the unconditional surrender of Gany, the Allied Powers signed the
London Agreement 1945:

“Whereas the United Nations have from time to timade declarations of their intention that War
Criminals shall be brought to justice;

And whereas the Moscow Declaration of the 30th Betd 943 on German atrocities in Occupied Europe
stated that those German Officers and men and msnatb¢he Nazi Party who have been responsible for
or have taken a consenting part in atrocities aimdes will be sent back to the countries in whibbit
abominable deeds were done in order that they ragudged and punished according to the laws ofethes
liberated countries and of the free Governmentswtilabe created therein;

And whereas this Declaration was stated to be withwejudice to the case of major criminals whose
offenses have no particular geographical locatioth who will be punished by the joint decision oé th
Governments of the Allies; ...

Article 1: There shall be established after comgidh with the Control Council for Germany an
International Military Tribunal for the trial of wacriminals whose offenses have no particular geoigical
location whether they be accused individually ortheir capacity as members of the organizations or
groups or in both capacities.

Article 2: The constitution, jurisdiction and furats of the International Military Tribunal shak lthose
set in the Charter annexed to this Agreement, w@icharter shall form an integral part of this Agresm

Article 4: Nothing in this Agreement shall prejudiche provisions established by the Moscow
Declaration concerning the return of war crimirtalshe countries where they committed their crimes.

Article 6: Nothing in this Agreement shall prejudithe jurisdiction or the powers of any national or
occupation court established or to be establishezhi Allied territory or in Germany for the triaf war
criminals.”

3. Charter of the IMT (Nuremberg)

117. The Charter was annexed to the London Agreed@5. It providedinter alia, a
non-exhaustive list of violations of the laws andstoms of war for which “Leaders,
organizers, instigators and accomplices” were éianld it prescribed the penalties:

“Article 1: In pursuance of the Agreement signedtioa 8th day of August 1945 by the Government of
the United States of America, the Provisional Gowggnt of the French Republic, the Government of the
United Kingdom of Great Britain and Northern Irafaand the Government of the Union of Soviet
Socialist Republics, there shall be establishedntérnational Military Tribunal (hereinafter calléthe
Tribunal”) for the just and prompt trial and punisbnt of the major war criminals of the EuropeansAxi

“Article 6: The Tribunal established by the Agrearneeferred to in Article 1 hereof for the trialdan
punishment of the major war criminals of the Euapé\xis countries shall have the power to try and



punish persons who, acting in the interests ofEheopean Axis countries, whether as individualsasr
members of organizations, committed any of theofeihg crimes.

The following acts, or any of them, are crimes augmithin the jurisdiction of the Tribunal for whic
there shall be individual responsibility: ...

(b) War Crimes: namely, violations of the laws astoms of war. Such violations shall include, but
not be limited to, murder, ill-treatment or deptida to slave labor or for any other purpose of
civilian population of or in occupied territory, mier or ill-treatment of prisoners of war or person
on the seas, killing of hostages, plunder of publigrivate property, wanton destruction of cities,
towns or villages, or devastation not justifiedrbijitary necessity; ...

Leaders, organizers, instigators and accomplicesicipating in the formulation or execution of a
common plan or conspiracy to commit any of the doirg crimes are responsible for all acts perforimed
any persons in execution of such plan. ...”

“Art. 8: The fact that the Defendant acted pursuanrder of his Government or of a superior shaltl
free him from responsibility, but may be consideiednitigation of punishment if the Tribunal detenes
that justice so requires. ..."

“Art. 27: The Tribunal shall have the right to inggoupon a Defendant, on conviction, death or such
other punishment as shall be determined by it tubie

Art. 28: In addition to any punishment imposed hythe Tribunal shall have the right to deprive the
convicted person of any stolen property and ordedelivery to the Control Council for Germany.”

4. Judgment of the IMT Nurembétg

118. The judgment, referred extensively to theamary nature of the Hague Convention
and Regulations 1907:

“The Tribunal is ... bound by the Charter, in thefinition which it gives both of war crimes andmgs
against humanity. With respect to war crimes, thmes defined by Article 6, section (b), of the @ha
were already recognised as war crimes under irtiena law. They were covered by Articles 46, 5@, 5
and 56 of the Hague Convention of 1907, and Asi@e 3, 4, 46 and 51 of the Geneva Convention of
1929. That violations of these provisions congitutcrimes for which the guilty individuals were
punishable is too well settled to admit of argument

But it is argued that the Hague Convention does amtly in this case, because of the 'general
participation' clause in [its] Article 2. ...

Several of the belligerents in the recent war werteparties to this Convention.

In the opinion of the Tribunal it is not necessénydecide this question. The rules of land warfare
expressed in the Convention undoubtedly represemtertivance over existing international law attitme
of their adoption. But the Convention expresslyextahat it was an attempt 'to revise the genesas land
customs of war', which it thus recognised to bentbhgisting, but by 1939 these rules laid down ia th
Convention were recognised by all civilised naticarsd were regarded as being declaratory of the &
customs of war which are referred to in Articleb® ¢f the Charter.”

119. In the section dealing with “the Law of theatter” and in dealing with the crime
against peace, the judgment noted:

“The Hague Convention 1907 prohibited resort taaiermethods of waging war. These included the
inhumane treatment of prisoners, the employmempoafoned weapons, the improper use of flags okfruc
and similar matters. Many of these prohibitions bagn enforced long before the date of the Conwenti
but since 1907 they have certainly been crimesjspable as offences against the laws of war; yet th
Hague Convention nowhere designates such pra@g&esiminal, nor is any sentence prescribed, ngr an
mention made of a court to try and punish offendées many years past, however, military triburiese
tried and punished individuals guilty of violatitige rules of land warfare laid down by this Coniamt...

In interpreting the words of the [Kellogg-Brianddfait must be remembered that international lamat
the product of an international legislature, andlt tuch international agreements as the [Kelloggrigir
Pact] have to deal with general principles of lamg not with administrative matters of proceduree Taw
of war is to be found not only in treaties, butthe customs and practices of states which gradually
obtained universal recognition, and from the gdnaniaciples of justice applied by jurists and pieed by
military courts. This law is not static, but by timwal adaptation follows the needs of a changimglav



Indeed, in many cases treaties do no more thanesxpand define for more accurate reference the
principles of law already existing.”

5. Charter of the IMT Tokyo 1946

120. This Charter was approved by unilateral datizn of the Supreme Commander of
the Allied Forces on 19 January 1946. The relepartof Article 5 of the Charter provides as
follows:

“The Tribunal shall have the power to try and phritsr Eastern war criminals who as individuals ®r a
members of organizations are charged with offemggsh include Crimes against Peace.

The following acts, or any of them, are crimes augmvithin the jurisdiction of the Tribunal for whic
there shall be individual responsibility:

(b) Conventional War CrimedNamely, violations of the laws or customs of war;

(c) ... Leaders, organizers, instigators and acticegpparticipating in the formulation or executioha
common plan or conspiracy to commit any of the doirg crimes are responsible for all acts perforimed
any person in execution of such plan.”

6. Judgment of the IMT Tokyo 1948

121. As to the status of the Hague Convention 190& judgment of the Tokyo War
Crimes Tribunal of 12 November 1948 stated as Wedto

“... The effectiveness of some of the Conventioighied at The Hague on 18 October 1907 as direct
treaty obligations was considerably impaired by iheorporation of a so-called 'general participatio
clause' in them, providing that the Convention wloog binding only if all the Belligerents were pastto
it. The effect of this clause, is, in strict law, deprive some of the Conventions of their bindioige as
direct treaty obligations, either from the very imeing of a war or in the course of it as soon awa-
signatory Power, however insignificant, joins tlaks of the Belligerents. Although the obligatian t
observe the provisions of the Convention as a hopdieaty may be swept away by operation of the
‘general participation clause’, or otherwise, tio@@ntion remains as good evidence of the custofaary
of nations, to be considered by the Tribunal alenth all other available evidence in determining th
customary law to be applied in any given situatiaf.

7. The Nuremberg Principles

122. In mid-1950 the International Law Commissiadopted the seven “Nuremberg
Principles” summarising the “principles of intenoatal law recognized” in the Charter and
judgment of the IMT Nuremberg:

“Principle I: Any person who commits an act whichnstitutes a crime under international law is
responsible therefor and liable to punishment.

Principle 1I: The fact that internal law does notpiose a penalty for an act which constitutes aerim
under international law does not relieve the peratho committed the act from responsibility under
international law. ...

Principle IV: The fact that a person acted pursuardgrder of his Government or of a superior doas n
relieve him from responsibility under internationaWw, provided a moral choice was in fact posstole
him.

Principle V: Any person charged with a crime unagernational law has the right to a fair trial the
facts and law.
Principle VI: The crimes hereinafter set out areiphable as crimes under international law: ...

(b) War crimes: Violations of the laws or custonfswar include, but are not limited to, murder, ill-
treatment or deportation to slave-labour or for ather purpose of civilian population of or in oped
territory, murder or ill-treatment of prisonerswér, of persons on the seas, killing of hostagksder of



public or private property, wanton destruction dfes, towns, or villages, or devastation not fiesti by
military necessity. ...

Principle VII: Complicity in the commission of aigre against peace, a war crime, or a crime against
humanity as set forth in Principle VI is a crimedeninternational law.”

F. National prosecutions for war crimes, after theSecond World War, for acts committed during
that war

1. Allied Control Council Law No. 10 - Punishmehidar Crimes, Crimes against Peace
and against Humanity (“Control Council Law No. 10hd “the Hostages Case”

123. The Control Council Law No0.10 was issued ec@€mber 1945 by the Allied Council
in control of Germany to establish a uniform lefakis for the prosecution in Germany of
war criminals (other than those on trial at the IM@iremberg). Article 1 made the Moscow
Declaration 1943 and the London Agreement 1945grateparts of the law. Article Il (5)
provided:

“In any trial or prosecution for a crime hereineegd to, the accused shall not be entitled tdo#refits
of any statute of limitation in relation to the jmel 30 January 1933 to 1 July 1945 ..."

124. This Law also recognised acts, almost idahta Articles 6(b) of the Charter of the
IMT Nuremberg, as constituting war crimes and paded that any person committed a war
crime whether he was a principal, an accessot ibrdered or abetted twok a consenting
part in the crime or was connected with plans ¢emmises concerning the commission of the
crime or was a member of any organization or greopnected with its commission.
Punishments were also specified.

125. In theHostagegWilhelm Lis} casé®, the accused were charged with war crimes and
crimes against humanity committed during the Sec@ratld War relating mainly to the
institution of a scheme of reprisal killings in opded territory and to the summary execution
of Italian troops after they surrendered. The judgtmoted that the crimes in the Charter of
the IMT Nuremberg and in the Control Council Law.N® were declaratory of the existing
laws and customs of war.

126. The judgment noted tHhat was:

“authorised to pacify the country with military f@; he was entitled to punish those who attacked hi
troops or sabotaged his transportation and comratiaitlines asrancs tireurs ... This means, of course,
that captured members of these unlawful groups weteentitled to be treated as prisoners of war. No
crime can be properly charged against the defeadantthe killing of such captured members of the
resistance forces, they beifrgnc-tireurs”

127. As regards military necessity, the judgmaertéd as follows:

“Military necessity permits a belligerent, subjactthe laws of war, to apply any amount and kind of
force to compel the complete submission of the gneith the least possible expenditure of time, &fed
money. In general, it sanctions measures by anpagtinecessary to protect the safety of his foacekto
facilitate the success of his operations. It pesrtie destruction of life of armed enemies andrgtleesons
whose destruction is incidentally unavoidable by #hmed conflicts of the war; it allows the capigrof
armed enemies and others of peculiar danger, ligeis not permit the killing of innocent inhabisffior
purposes of revenge or the satisfaction of a ldtilt. The destruction of property to be lawful stlbe
imperatively demanded by the necessities of warstiDetion as an end in itself is a violation of
International Law. There must be some reasonabiaexiion between the destruction of property aed th
overcoming of the enemy forces.”

128. While the tribunal had to admit that the alsseof a formal declaration of war
between Germany and lItaly created grave doubte aséther the executed lItalian officers
would have been entitled to prisoners of war statusoked beyond this fact to find that their
summary execution was “unlawful and wholly unjustif.



2. Other national trials

129. Following the Second World War various naiotribunals pursued war crimes
prosecutions for acts committed during the Secomald\War. These included prosecutions
before Australian, British, Canadian, Chinese, Eherand Norwegian military and civilian
courts®. All concerned breaches of the laws and customwasfand many concerned the
necessity of fair trials prior to the punishmenttbbse suspected of war crimes. Certain
judgments stressed the legitimate referral of aektim tribunal to the international laws and
customs of war and referred to rules concerrimg unnecessary destruction of civilian
property, the unlawful wearing of an enemy unifand individual command responsibility.

G. Subsequent Conventions

1. The Convention on the Non-Applicability of Siaty Limitations to War Crimes (“The
1968 Convention”)

130. In November 1968 the UN General Assembly satbthis Convention in response to
fears expressed that alleged war criminals (Sedyndd War) not yet apprehended might
escape prosecution with the passage of time.

131. The 1968 Convention entered into force oMNatember 1970. It was ratified by the
Soviet Union in 1969 and by Latvia on 14 April 1992 reads, in so far as relevant, as
follows:

“Preamble

Noting that none of the solemn declarations, ims&nts or conventions relating to the prosecutioth an
punishment of war crimes and crimes against humaméide provision for a period of limitation,

Considering that war crimes and crimes against Imitpnare among the gravest crimes in international
law,

Convinced that the effective punishment of war esnand crimes against humanity is an important
element in the prevention of such crimes, the ptaie of human rights and fundamental freedoms, the
encouragement of confidence, the furtherance obpmration among peoples and the promotion on
international peace and security,

Noting that the application to war crimes and csnagainst humanity of the rules of municipal law
relating to the period of limitation for ordinaryimes is a matter of serious concern to world mubli
opinion, since it prevents the prosecution and ghiment of persons responsible for those crimes,

Recognizing that it is necessary and timely tor@ffin international law, through this Conventiohet
principle that there is no period of limitation fawar crimes and crimes against humanity, and tarseits
universal application”

132. Article 1 of the 1968 Convention provides:
“No statutory limitation shall apply to the follomg crimes, irrespective of the date of their consiois:

(a) War crimes as they are defined in the Chartehe International Military Tribunal, Nirnberg, &f
August 1945 and confirmed by resolutions 3 (1) 8fFebruary 1946 and 95 (I) of 11 December 1946 ®f t
General Assembly of the United Nations, particylatie "grave breaches" enumerated in the Geneva
Convention of 12 August 1949 for the protectiomat victims; ...”

2. European Convention on the Non-Applicability Statutory Limitation to Crimes
against Humanity and War Crimes (“the 1974 Convamil)

133. This Convention applies to crimes committedrgdo its adoption only if the relevant
crimes have not already been prescribed. Only ttateS signed the 1974 Convention at its
depository stage (France and the Netherlands) tacahie into force in 2003 upon its third
ratification (by Belgium). Neither the USSR nor \datratified this Conventian



3. Protocol Additional to the Geneva Conventions 1@f August 1949 (“Protocol
Additional 1977")

134. This Protocol to the Geneva Conventions wesded to develop and reaffirm many
of the laws and customs of war in light of the afjenany of the laws on which they were
based (notably, the Hague Convention 1907). Manytsoprovisions are restatements of
existing laws and customs of war, while otherspaoisions constitutive in nature.

135. The first two “Basic Rules” of warfare aresdebed in Article 35:

“1. In any armed conflict, the right of the Partteshe conflict to choose methods or means of avarfs
not unlimited.

2. It is prohibited to employ weapons, projectdesl material and methods of warfare of a natucatse
superfluous injury or unnecessary suffering. ...”

136. Article 39 provides as follows:
“Art 39. Emblems of nationality

1. It is prohibited to make use in an armed conbiicthe flags or military emblems, insignia or fanms
of neutral or other States not Parties to the aunfl

2. It is prohibited to make use of the flags oritaily emblems, insignia or uniforms of adverse iRart
while engaging in attacks or in order to shieldofar, protect or impede military operations.”

137. Article 41 confirmathe protection of thossombatants who wergors de combat:

“1. A person who is recognized or who, in the cinstiances, should be recognized to be ' hors deatomb
" shall not be made the object of attack.

2. A person is 'hors de combat' if:
(a) he is in the power of an adverse Party;
(b) he clearly expresses an intention to surrerafer;

(c) he has been rendered unconscious or is othenwcapacitated by wounds or sickness, and
therefore is incapable of defending himself;

provided that in any of these cases he abstains &y hostile act and does not attempt to escape.”
138. Article 48 recognises the principle of distian:

“In order to ensure respect for and protectionhef ¢ivilian population and civilian objects, therties to
the conflict shall at all times distinguish betwete civilian population and combatants and between
civilian objects and military objectives and acdogly shall direct their operations only againstitary
objectives.”

139. Article 50 recognisecivilians as being defined by non-membership & #imed
forces.

“1. A civilian is any person who does not belongt® of the categories of persons referred to ticlar
4A (1), (2), (3) and (6) of the Third Conventiondaim Article 43 of this Protocdl. In case of doubt
whether a person is a civilian, that person shaltdnsidered to be a civilian.

2. The civilian population comprises all person®walne civilians.

3. The presence within the civilian population ndividuals who do not come within the definition of
civilians does not deprive the population of itglean character.”

140. Article 51 concerned the protection to beoased to civilians:

“1. The civilian population and individual civilianshall enjoy general protection against dangesagr
from military operations. To give effect to thisopection, the following rules, which are additiotalother
applicable rules of international law, shall beerved in all circumstances.



2. The civilian population as such, as well asviutlial civilians, shall not be the object of attagicts or
threats of violence the primary purpose of whichdsspread terror among the civilian population are
prohibited.

3. Civilians shall enjoy the protection afforded thys Section, unless and for such time as theg tak
direct part in hostilities.

141. Article 52 reiterated the customary norm thaivilian object (no military objectives)
should not be the subject of attack. Article 52(Bdes:

“In case of doubt whether an object which is nofyndedicated to civilian purposes, such as a ptdce
worship, a house or other dwelling or a schoohdig used to make an effective contribution tatemy
action, it shall be presumed not to be so used.”

142. Article 75 offers protection to persons ie ffower of a belligerent party who do not
qualify for superior protections (such as prisoofewar status) under the laws and customs of
war.

THE LAW

|. ALLEGED VIOLATION OF ARTICLE 7 OF THE CONVENTI®I

143. The applicant complained under Article 7 lné Convention that he had been the
victim of the retrospective application of crimidalv. He maintained that the acts for which
he was convicted did not, at the time of their cassion in 1944, constitute an offence and
that Article 7 8§ 2 did not apply because the aklegéences did not come within its scope.
Article 7 reads as follows:

“1. No one shall be held guilty of any criminal @fice on account of any act or omission which did no
constitute a criminal offence under national oeinational law at the time when it was committedr N

shall a heavier penalty be imposed than the onewha applicable at the time the criminal offencasw
committed.

2. This article shall not prejudice the trial anechighment of any person for any act or omissiorctyhat
the time when it was committed, was criminal acaaydo the general principles of law recognised by
civilised nations.”

A. The Judgment of the Chamber

144. The Chamber examined the applicant's contplander Article 7 8§ 1 of the
Convention. It considered that Article 68-3 of th®61 Criminal Code was based on
international rather than domestic law and thatrédevant international instruments were the
Hague Convention and Regulations 1907. The Genewadntion (V) 1949 and the Protocol
Additional 1977 were adopted after the impugned attMay 1944 and they could not have
retroactive effect. The principles of the Hague @arion 1907 were widely recognised,
universal in nature and constituted fundamentalornary rules ofus in belloby 1944 and
applied to the impugned acts of the applicant.

145. In determining whether a plausible legal $asxisted on which to convict the
applicant of war crimes and whether the applicanildt reasonably have foreseen that the
conduct of his unit on 27 May 1944 would render Iguilty of such offences, the Chamber
noted that the area of Mazie Bati was subject t&tileoengagement including from Latvian
auxiliary forces with the German administration.

146. It went on to consider the legal status efuitiagers and it distinguished between the
deceased men and women. The Chamber found thapgieant had legitimate grounds for
considering the male villagers to be collaborateith the German forces and, even if they



did not satisfy all of the elements of the defwmntiof combatantjus in bellodid nota
contrario automatically consider them to be “civilians”. @ basis of this legal status of the
villagers and the applicant being a “combatantg thamber found that it had not been
demonstrated that the attack on 27 May 1944 pesissecontrary to the laws and customs of
war as codified by the Hague Regulations 1907¢cansequently, a basier convicting the
applicant as the commander of the unit.

147. As regards the women killed, if they had assisted the German administration, the
above conclusion applied. Alternatively, had theseib killed as a result of an abuse of
authority, this could not be regarded as a violatbjus in belloand any pursuit as regards
the actions against them under domestic law woaid been definitively statute barred from
1954. It would be contrary to the principle of feeeability to punish the applicant almost half
a century after the expiry of that limitation petio

148. Finally, the Chamber considered that there meaneed to go on to examine the case
under Article 7 8 2. Even if Article 7 § 2 was appble, the operation on 27 May 1944 could
not be regarded as “criminal according to the gamminciples of law recognised by civilised
nations”.

B. The observations of the parties and third partis to the Grand Chamber

1. The respondent Government

149. The respondent Government disagreed witiChanber's reasoning and conclusion.

150. They considered that the case fell to be examunder Article 7 8 1 of the
Convention, since the applicant's acts were crimimaer international and national law at
the time of their commission. The Court's role uniti@t provision was to establish whether
there was a legal provision defining certain astaarime formulated with sufficient clarity
and accessibility and, in particular, whether tlavian courts had the right to rely on Article
68-3 of the 1961 Criminal Code and, in doing so,réty on the relevant elements of
international law. In this respect, the offence Idobe defined in written and unwritten,
domestic or international law and Article 7 did weitlaw gradual clarification of the rules of
criminal liability through judicial interpretatioso long as the resultant development was
consistent with the essence of the offence. Sugkldement of the criminal law was all the
more important when a democratic State governethdyule of law succeeded a totalitarian
regime and pursued obligations to bring criminageedings against members of the former
regime.

151. However, the respondent Government considdratl the Chamber exceeded its
subsidiary role in altering the factual determioasi of domestic courts found to have acted
compatibly with Article 6. Indeed, in re-assessihg facts, the Chamber had overlooked
certain crucial facts surrounding the events oM&¥ 1944 which had been established by the
Criminal Affairs Division, upheld by the Supreme @b Senate, notably as regards the
existence of a judgment of any Partisan Tribunakgsrds the villagers of Mazie Bati. In any
event, any such Partisan Tribunal judgment woulkHhazeen unlawful as it would have been
delivered inabsentiain violation of even the basic tenets of a faialtrThe respondent
Government had submitted to the Chamber lettersddaebruary 2008 from the Prosecutor
General's Office (about the existence of the RartiBribunal, the role of Mazie Bati and its
villagers in the German defence and why arms haxh besued to the villagers) and re-
submitted these to the Grand Chamber.

152. Moreover, and on the basis of detailed sukions, the respondent Government
argued that the Court should take into accounthiteader historical and political events
before and after the Second World War and, notahbt, the Soviet occupation of Latvia in
1940 had been unlawful and, although interruptethbyequally unlawful German occupation



of 1941-1944, it remained in place until indepercdewas restored in the early 1990s. During
that Soviet occupation, Latvia was prevented from@r@sing its sovereign powers, including

its international obligations. Apart from the reank fear of the local population of the Red
Partisans, it was a distortion for the applicanstiggest that the events of 27 May 1944 in
Mazie Bati were a civil war incident as opposedb#ot of the international armed conflict

opposing the Axis powers andter alia, the USSR.

153. While the Court was competent to apply reteyainciples of international law, the
respondent Government disagreed with the Chamégplscation of international law. It had
disregarded or misapplied several important sousEegernational law and certain principles
derived therefrom including the criteria for defigi civilians and the standard of humane
treatment they should be afforded, the principl the loss of civilian status did not amount
to the loss of international humanitarian protectithe limits of military necessity and the
prohibition of perfidious acts. On the contrarye ttespondent Government argued, referring
extensively to contemporary Conventions and detitara as well as to the Charter and
judgment of the IMT Nuremberg, that the applicaraswclearly guilty of war crimes as
understood in 1944.

154. While accepting that the principle of distiobn was not an entirely straightforward
matter in 1944, they maintained it was clear that\illagers of Mazie Bati were “civilians”:
indeed, even if persons were armed, even if theypsyhised with the Nazi occupation and
even if they belonged to a law enforcement orgamisathey did not lose their civilian status.
In any event, even if they had lost that status\aeck to be considered “combatants”, nothing
allowed the summary execution and murder of angqgrenors de combaitinless a fair trial
had taken place (and there was no proof of thisggraih it was established that they were
indeed implicated in a criminal offence. Moreovtrese were not lawful acts of “lawful
belligerent reprisals” sincanter alia, such actions had been prohibited against prisooer
war since the 1929 Geneva Convention and, as regariians, it was never suggested that
the villagers committed war crimes themselves.

155. Moreover, the applicant's acts constituted944 (and thereafter) criminal offences
under national law. Criminal provisions of the 19€@&minal Code (adopted in 1940 by
decree of the Latvian SSR Supreme Council, in fortd 1991 and re-introduced in 1993)
criminalised and specified punishments for violasioof the rules and customs of war and
such provisions were sufficiently clear and acd#esi The period of ambiguity from
September 1991 to April 1993 was of no practicglontance since Latvia had an underlying
international obligation to prosecute individuafstbe basis of existing international law.

156. It was irrelevant whether the applicant whe fctual perpetrator as he bore
command responsibility.

157. Neither was his conviction statute-barredravegardjnter alia, to Article 14 (and
the Official Notes) of the 1926 Criminal Code, A&t 45 of the 1961 Criminal Code and
Article 1 of the 1968 Convention, the retroactiv@ck of which Convention had been
recognised by this Court.

158. In light of the above, it was clearly objeety foreseeable in 1944 that the
applicant's acts were criminal and it was unnecgssashow that he was aware of each
element of the precise legal qualification of hedsa Indeed, his alternative version of the
facts (that he was seeking to arrest the villagellswing their conviction by a Partisan
Tribunal) was revealing in that it suggested amaekedgement that he was indeed aware at
the time that the impugned conduct (killing instedicrresting) was criminal. His conviction
was also objectively foreseeable givarier alia, the declarations of certain States during the
Second World War and the international and natigmatecutions during and immediately
after that war, in which processes the Soviet atttee had much involvement. That he was a
Soviet war hero for years thereafter was not relevthe key point was whether the acts could



have been reasonably foreseen in 1944 as amoutatimgar crimes and not that his later
fortuitous political situation would have excludeid prosecution. Neither was it a defence to
argue that others committed war crimes to avoidnicidl liability oneself, unless the
departure from principle by other States was sigfficto constitute evidence of a change in
international usage and custom.

159. In the alternative, the applicant's crimes stituted crimes under the “general
principles of law recognised by civilised nationgithin the meaning of Article 7 § 2 of the
Convention. This provision was also drafted to elee any doubt about the validity of the
post-Second World War prosecutions by the IMTs amoce subsequent international and
national practice had confirmed the universal validf the IMTs and their principles, that
role of Article 7 8 2 was now defunct. Whether stigneral principles” were a primary or
secondary source of international law, they wemgvdd from national systems to fill gaps in
positive and customary international law. In thealze of any consensus as to the survey of
national systems required to establish such priesjghe respondent Government reviewed
jurisdictions which had, by 1944, already pronouhoa the subject of war crimes as well as
the criminal codes of Latvia and the USSR. Notimgf ihational courts and tribunals relied on
established principles of international law in giag violations of the laws and customs of
war, the respondent Government argued that thergepenciples of law recognised the
applicant's acts as criminal so that the presentedtic courts could have had recourse to
such principles.

2. The applicant

160. The applicant supported the Chamber's relagamd conclusions, arguing that he
was not guilty of a crime under national law, inional law or under general principles of
law recognised by civilised nations.

161. He disputed the suggestion that the Chambdr éxceeded its competence and
incorrectly decided certain facts. On the contrang, maintained that the respondent
Government had misrepresented and misquoted tGridnead Chamber the facts as established
by the Chamber.

162. Before the Grand Chamber he gave his verdidine circumstances surrounding the
killing in February 1944 of the members of Majoruglinov's group of partisans. That group
had taken refuge in Meikuls Krupniks' barn and deeeased villagers had participated in
delivering that partisan group into the hands efWlehrmachty ruse: they had pretended to
guard the partisans but sent word to wehrmachtn the vicinity. The next day the German
soldiers arrived and, having taken more detailéarimation from three women in the village,
kiled each member of Chugunov's group. Certain emmincluding Meikuls Krupniks'
mother, removed clothing from the bodies. The g#is concerned were rewarded by the
German military administration with firewood, sugalcohol and money. A villager captured
by other partisans had later given the names ofretevant villagers who had denounced
Major Chugnov's unit.

He reiterated that he acted further to a decisibancad hocPartisan Tribunal, whose
existence was substantiated. That tribunal hadstigaged, identified the Mazie Bati villagers
who had betrayed Major Chugnov's group and hadeseatl them to death. His unit had been
charged with delivery of the convicted personshtt tribunal. However, he also clarified to
the Grand Chamber that, given the combat conditp@rsisting at that time, his unit would
not have been in a position to capture the villagard keep them as prisoners (they were an
obstacle in combat and a mortal danger to thegaaus) nor would it have been possible to
have brought the villagers to the Partisan Tribunal

163. The applicant considered that his rights udécle 7 § 1 had been violated. The
guarantees under that provision were of centrabimamce and they had to be interpreted and



applied in such as way as to ensure effective ptiote against arbitrary prosecutions and
trials. Article 7 8 2 did not apply since the alegoffences did not fall within its scope.

164. As to the definition of a war crime, the apght essentially relied on the Hague
Convention and Regulations 1907 as well as thet€hand judgment of the IMT Nuremberg
and he excluded reliance on the Geneva Conventi®d8 or the Protocol Additional 1977
since they post-dated the events. Since a war onagedefined as one committed against a
civilian population, by an occupier and on terytaccupied, the impugned acts could not be
considered war crimes under international law ergbneral principles of law recognised by
civilised nations, for the following reasons.

165. In the first place, the villagers were natil@ns. The letters of February 2008 from
the Prosecutor General's Office were inaccuratagaquate and incorrect in that they
suggested that he, the accused, had to substahimtdefence whereas it was for the
prosecution to prove the charges. He neverthelgssitted new documents (from the 1940s
and from the Latvian State archives) to the Granldan@ber which he considered
demonstrated a number of points: a plan of the @erdefence posts including Mazie Bati;
that the Nazi administration prohibited “civiliansarrying arms and, since they gave arms to
the villagers of Mazie Bati, that village was clgaaking part in military operations and was
a focal point of the German defence; that the desbavillagers (notably members of the
family of Bernards Krmants, Ambrozs Buls and Meikuls Krupniksdd joined at some point
theaizsargi and that thaizsargiregularly participated in anti-Semitic and partigdhngs in
Latvia. He further maintained that Bernardir®ants and Meikuls Krupniks were
Schutzméanner

In short, the villagers were eithaizargi or SchutzmannerfThey were accordingly armed
by, and carrying out active service for, the Germmlitary administration: their handing over
of Major Chugnov's group was not an act of seliedeé but of collaboration. They could not
be considered part of the civilian population amtdme a legitimate military target. The
applicant's unit, who were combatants, had the tg@punish them.

166. Secondly, Latvia was lawfully one of the Relms of the USSR since 1940 and it
was contrary to historical fact and common sensstdte otherwise. The Declaration of 4
May 1990 and his conviction were designed to aehi@wondemnation of the annexation of
Latvia in 1940 as illegal, rather than a desiréutél international obligations to pursue war
criminals. On 27 May 1944 he was a combatant défigndis own State's territory against
Germany and other USSR citizens who were activelialoorating with Germany (relying on
the judgment of Latgale Regional Court). Since ISR was not an occupying power, the
applicant could not be a perpetrator of a war crirhe considered historically inaccurate the
positions of the respondent and Lithuanian Govemnimewhich equate the lawful
incorporation of Latvia in 1940 with the German wgation of 1941. The only two options
available to Latvians in 1944 were to be anti-Germa anti-USSR: he fought Nazi forces
with the USSR to liberate Latvia and the villagated against them in concert with the
Nazis.

167. Thirdly, there was no war crimes chapter he 1926 Criminal Code and the
respondent Government's reliance on Military Crinme€hapter IX of that Code was flawed
as “military crimes” were violations of the estahled order of military service and were to be
distinguished from “war crimes”. Indeed, he remarkieat criminal liability was included in
the 1926 Criminal Code for a failure to executeeder (Article 193-3).

168. Moreover, it was simply not foreseeable ti@tvould have been prosecuted for war
crimes. His trial was unprecedented: it was th&t time a soldier, fighting against the Axis
powers, found himself indicted almost 50 yearsrlatée was only 19 years of age when,
against the background of various internationatagrents and armed conflicts for which he
was not responsible, he fought as a member ofrtieHitler coalition. On 27 May 1944 he



understood (referring to the Latgale Regional Cquatgment) that he was defending Latvia
as part of the USSR and he could never have imdgihat Latvia would decades later
consider that it had been unlawfully occupied by thSSR and that his actions would be
considered criminal. He supported the Chamber'slgsion that it was not foreseeable that
he would have been convicted under domestic law.

169. Finally, he also submitted that the Grandrabexr should re-consider his complaints
under Articles 3, 5, 6, 13, 15 and 18 which werelated inadmissible by decision of the
Chamber of 20 September 2007.

3. The third party Governments

(a) The Government of the Russian Federation

170. This Government supported the reasoning andwasion of the Chamber.

171. They maintained that the case was to be @aaminder Article 7 8 1 and that it was
not necessary to examine it under Article 7 § Zxefson could not be found criminally liable
under the “general principles” referred to in AliZ 8§ 2, except in the wholly exceptional
circumstances following the Second World War. Spghciples could have some relevance
in sourcing international criminal law principlesut their relevance had reduced with the
increase in treaty law. The development of a bddpternational law regulating the criminal
responsibility of individuals was a relatively reatghenomenon and it was only in the 1990s,
with the establishment of international criminabtmals, that an international criminal law
regime could be said to have evolved.

172. The applicant was convicted in violation afiéle 7 § 1 as his acts did not constitute
a criminal offence under domestic or internatioiag& in 1944. The domestic courts had, in
fact, made a number of errors.

173. In the first place, they applied incorredenorms to the case. Neither the 1961
Criminal Code nor the new Atrticles introduced ir@39were in force in 1944 or, given the
new criminal code adopted in 1998, in 2000 or 2080icle 14 of the 1926 Criminal Code,
adopted by Latvia after it became part of the US&pplied a ten-year limitation period on
prosecutions and contained no provisions regangeigcrimes.

174. Secondly, if the Hague Convention and Regulat 1907 constituted customary
international law in 1944, they did not provide asis for his prosecution. It was only the
Charter of the IMT Nuremberg that defined persamabponsibility and, even then, it only
applied to Axis war criminals.

Even if the IMT Charter was a codification procetdg applicant was not guilty of war
crimes. This was because he was bound by thosenmstts only as regards the international
armed conflict between Germany and the USSR an@soégards acts between co-citizens
of the same State: Latvia wds jurepart of the USSR in 1944 and the villagers (altjfode
facto under German instruction) wede jure Soviet citizens so that he and the villagers had
USSR citizenship. Contrary to the submissions oé& trespondent and Lithuanian
Governments, this Court was not competent to réuat@ history and notably the
incorporation of Latvia into the USSR in 1940. Thelied on “relevant binding instruments
of international law” (in which the sovereignty tfie USSR all over its territory was
recognised) and to post-Second World War meetimgs/ijich the post-Second World War
order was established by agreement with the USWiQd Having regard to the criteria in
international law for defining an “occupation”, théSSR was not an occupying power in
Latvia in 1944.

The Charter of the IMT Nuremberg did not mean thatapplicant's acts were war crimes
because of the combatant status of the applicahtlaat of the deceased villagers, and the
Government of the Russian Federation disputedasgondent and Lithuanian Governments'



submissions as to the legal status of the villagéasing regard to the principle of distinction
and the criteria for defining a combatainitér alia, Article 1 of the Hague Regulations 1907),
he was a combatant trained, armed and acting iouéiee of the ruling of amd hocPartisan
Tribunal on behalf of the Soviet military admingtion. The villagers were militia, armed and
actively collaborating with the German military aidimstration. As willing collaborators, the
villagers were taking an active part in hostiliteesd therefore met all the criteria for being
classed as combatants (or, at best, unlawful ensmmybatants) and were thus legitimate
military targets. Finally, none of the subsequenternational instruments (Geneva
Conventions 1949 or the Protocol Additional 197 &revapplicable as they could not apply
retroactively.

175. Thirdly, the general principle of the non-lgability of limitation periods to war
crimes was not applicable to the applicant's aots1944: war crimes only became
'international crimes' with the creation of the IM®&fter the Second World War so the
principle applied only after the IMTs (except foki8 war criminals). The 1968 Convention
could not apply since, as explained above, theiegpl acted against other USSR citizens and
his acts could not therefore constitute war crimes.

176. For all of the above reasons, the applicaotdcnot have foreseen that he would be
prosecuted for war crimes for his acts on 27 Mag§419n addition, as a citizen of the Soviet
Union he could not have foreseen that after 40sydsing on the same territory, he would
end up living in another State (Latvia) which woplaks a law criminalising acts for which he
was not criminally responsible in 1944.

177. Finally, the Government of the Russian Fdamaracontestedinter alia, the factual
matters raised by the Latvian Government beforeGhend Chamber. Even if the Chamber
had exceeded its competence (on facts and legapnetation), this did not change anything.
If the Grand Chamber relied on the facts estabtishye the domestic courts and read, as
opposed to interpreted, the relevant internatialwethestic norms, the outcome could be the
same as that of the Chamber. Political decisiorts iaterests could not change the legal
qualification of applicant's acts.

(b) The Lithuanian Government

178. The Lithuanian Government addressed two $ssue

179. The first issue concerned the legal statubeoBaltic States during the Second World
War and other related issues of international @antrary to paragraph 118 of the Chamber
judgment, the Lithuanian Government considerediisise had to be taken into account when
examining notably the legal status of the belligeferces in the Baltic States at the time.
Indeed this Court had already recognised that lalket Baltic States had lost their
independence as a result of the Molotov-RibbenRapt (The Treaty of Non-Aggression of
1939 and its secret Protocol, the Treaty on BordadsFriendly Relations 1939 and its secret
Protocol as well as the third Nazi-Soviet secretétol of 10 January 1941): the Pact was an
undisputed historical fact, an illegal agreementdmmit aggression againgtter alia, the
Baltic States and resulted in their illegal occugatby Soviet forces. Indeed the Soviet
invasion of the Baltic States in June 1940 wasdrofaggression within the meaning of the
London Convention for the Definition of Aggressid®33 and the Convention between
Lithuania and the USSR for the Definition of Aggiesm 1933. The involuntary consent of
the Baltic States faced with Soviet aggressiomaidrender this act of aggression lawful.

The USSR itself had earlier treated #reschlussas an international crime. In addition, in
1989 the USSR recognised (Resolution on the Palliind Juridical Appraisal of the Soviet-
German Non-Aggression Treaty of 1939) its unlawdgbression against the Baltic States.
Two conclusions followed: the USSR had not obtaiaeg sovereign rights to the Baltic
States so that under international law the Baltate€S were never a legitimate part of the



USSR and, additionally, the Baltic States contintgeexist as international legal persons after
the 1940 aggression by the USSR which aggressguitee in the illegal occupation of the
Baltic States.

Applying that to the facts in the present case,litlieuanian Government argued that the
Baltic States suffered aggression from the USSRNam Germany: the judgment of the IMT
Nuremberg characterised aggression in such a wag &eat both aggressors in the same
manner. The Baltic peoples had no particular reésdeel sympathy with either and, indeed,
had rational fears against both aggressors (atiisrrespect, they take issue with paragraph
130 of the Chamber judgment given the well-esthbtishistorical fact of USSR crimes in the
Baltic States) so that a degree of collaboratiotin wne aggressor in self-defence should not
be treated differently. The peoples of the Baltiat€& could not be considered to have been
Soviet citizens, as they retained under internatidaw their Baltic nationality, but were
rather inhabitants of an occupied State who sosgfdaty from both occupying belligerent
forces.

180. The second issue concerned the characterisatnder international humanitarian
and criminal law, of the punitive acts of the SovVaces against the local Baltic populations
and, in particular, whether those populations ctnéladtonsidered to be “combatants”.

A number of instruments were relevant, in additiin the Hague Convention and
Regulations 1907, especially the Geneva Converf{tddn1949 and the Protocol Additional
1977. It was a core principle of international huitexrian law in 1944 that there was a
fundamental distinction between armed forces (p&iénts) and the peaceful populations
(civilians) and the latter enjoyed immunity fromliairy attack (citing the Martens Clayse
see paragraphs 86-87 above). The villagers didneat the criteria defining combatants and
were not therefore a lawful military target. Eveh there had been some degree of
collaboration by the villagers with the German &g cthey had to retain civilian protection
unless they met the combatant criteria: the opposgw would leave a population at the
mercy of belligerent commanders who could arbityadecide that they were combatants and
thus a legitimate military target. The killing dig women, unless they were taking part in
hostilities as combatants, was not in any circuncsta justified, as it would always have been
contrary to the most elementary considerationslamwd of humanity and dictates of public
conscience and the Government specifically tookeswith paragraphs 141 and 142 the
Chamber's judgment.

181. This Government therefore argued that thetipanactions of the Soviet forces
against the local populations of the occupied B&tiates amounted to war crimes contrary to
positive and customary international law and theegal principles of law recognised by
civilised nations. Their prosecution did not vielarticle 7 of the Convention.

C. The Grand Chamber's assessment

1. The applicant's request to re-examine mattectaded inadmissible by the Chamber

182. In its decision of 20 September 2007, then@tiea declared admissible the complaint
under Article 7 of the Convention and inadmissibt@se made under Articles 3, 5 (in
conjunction with Article 18), 6 8 1, 13 and 15 bktConvention. The applicant argued that
the Grand Chamber should re-open and assess tlazbuaissible complaints.

183. The Grand Chamber observes that the Chanusmision to declare the above-noted
complaints inadmissible was a final decision: thast of the application is not, therefore,
before the Grand Chamber (d€¢eand T. v. Finlandno. 25702/94, § 141, ECHR 2001-VII,
andSilih v. Sloveniano. 71463/01, §§ 119-121, 9 April 2009).

184. Accordingly, the Grand Chamber will proceeagxamine that part of the application
declared admissible by the Chamber namely, the ontpunder Article 7 of the Convention.



2. General Convention Principles

185. The guarantee enshrined in Article 7, anrgsdelement of the rule of law, occupies
a prominent place in the Convention system of gtaie, as is underlined by the fact that no
derogation from it is permissible under Article ih%ime of war or other public emergency. It
should be construed and applied, as follows fr@smoltject and purpose, so as to provide
effective safeguards against arbitrary prosecutimmyiction and punishment. Accordingly,
Article 7 is not confined to prohibiting the retpesctive application of the criminal law to an
accused's disadvantage: it also embodies, moreajgnehe principle that only the law can
define a crime and prescribe a penaltylium crimen, nulla poena sine lggand the
principle that the criminal law must not be exteefr construed to an accused's detriment,
for instance by analogy. It follows that an offenteist be clearly defined in law. This
requirement is satisfied where the individual camow from the wording of the relevant
provision — and, if need be, with the assistancé¢hefcourts' interpretation of it and with
informed legal advice — what acts and omissionsmalke him criminally liable.

When speaking of “law”, Article 7 alludes to thensa concept as that to which the
Convention refers elsewhere when using that termprecept which comprises written and
unwritten law and which implies qualitative requiments, notably those of accessibility and
foreseeability. As regards foreseeability in parac, the Court recalls that however clearly
drafted a legal provision may be in any systemas¥ Including criminal law, there is an
inevitable element of judicial interpretation. Taewill always be a need for elucidation of
doubtful points and for adaptation to changinguwmstances. Indeed, in certain Convention
States, the progressive development of the crink@wathrough judicial law-making is a well-
entrenched and necessary part of legal traditioticla 7 of the Convention cannot be read as
outlawing the gradual clarification of the rules ofiminal liability through judicial
interpretation from case to case, provided thatdsaltant development is consistent with the
essence of the offence and could reasonably beadergStreletz, Kessler and Krenz v.
Germany[GC], nos. 34044/96, 35532/97 and 44801/98, § BDHE 2001-II; K.-H.W. v.
Germany [GC], no. 37201/97,8 85, ECHR 2001-1l (extracts);Jorgic v. Germany
no. 74613/01, 88 101-109, 12 July 20@ndKorbely v. Hungar|GC], no. 9174/02, 88 69-
71, 19 September 2008).

186. Finally, the two paragraphs of Article 7 areerlinked and are to be interpreted in a
concordant manneféss v. Latvigdec.), no. 34854/02, 12 December 2002). Havimggnek
to the subject matter of the case and the reliamcthe laws and customs of war as applied
before and during the Second World War, the Coarsitlers it relevant to recall that the
travaux préparatoire to the Convention indicate that the purpose efsdicond paragraph of
Article 7 was to specify that Article 7 did not eft laws which, in the wholly exceptional
circumstances at the end of the Second World Warre \wassed in order to punighter alia,
war crimes so that Article 7 does not in any way & pass legal or moral judgment on those
laws (X. v. Belgiumno 268/57, Commission decision of 20 July 195&aMook 1, p. 241).
In any event, the Court further notes that theniidin of war crimes included in Article 6(b)
of the IMT Nuremberg Charter was found todezlaratory of international laws and customs
of war as understood in 1939 (paragraph 118 almaragraph 207 below).

187. The Court will first examine the case undeicle 7 § 1 of the Convention. It is not
therein called upon to rule on the applicant'svitiial criminal responsibility, that being
primarily a matter for assessment by the domesiitcts. Rather its function under Article 7 8
1 is twofold: in the first place, to examine whatlleere was a sufficiently clear legal basis,
having regard to the state of the law on 27 May419dr the applicant's conviction of war
crimes offences; and, secondly, it must examinethédrehose offences were defined by law
with sufficient accessibility and foreseeability 8t the applicant could have known on 27
May 1944 what acts and omissions would make himmioally liable for such crimes and



regulated his conduct accordingi§t(eletz, Kessler and Kreng 51;K.-H. W. v. German)g
46; andKorbelyv. Hungary § 73, all cited above).

3. Therelevant facts

188. Before examining these two questions, thertCwill address the factual disputes
between the parties and third parties.

189. The Court recalls that, in principle, it slibnot substitute itself for the domestic
jurisdictions. Its duty, in accordance with Artid® of the Convention, is to ensure the
observance of the engagements undertaken by th&@aCoing Parties to the Convention.
Given the subsidiary nature of the Convention sygstié is not the Court's function to deal
with alleged errors of fact committed by a natiopaurt, unless and in so far as they may
have infringed rights and freedoms protected by @mavention (seemutatis mutandis
Schenk v. Switzerlangudgment of 12 July 1988, Series A no. 140, p. 895; Streletz,
Kessler and Krenzited above, 8§ 49; anlbrgic, cited above, § 102) and unless that domestic
assessment is manifestly arbitrary.

190. The Chamber found the applicant's trial tocbmpatible with the requirements of
Article 6 8§ 1 of the Convention by final decisigmatagraphs 182-184 above). In the context
of the complaint under Article 7, and as the Chanplménted out, the Grand Chamber has no
reason to contest the factual description of thentssof 27 May 1944 as set out in the
relevant domestic decisions namely, the judgmenthef Criminal Affairs Division of 20
April 2004, upheld on appeal by the Supreme Coenage.

191. The facts established by the domestic casrtegards the events of 27 May 1944 are
summarised above (paragraphs 15-20) and the Cxtaces the following central elements.
When the applicant's unit entered Mazie Bati, thlagers were not engaging in hostilities:
they were preparing to celebrate Pentecost antha@ltleceased villagers were found by the
partisans at home (one in his bath and anotheedh). AWhile arms and munitions supplied by
the German military administration were found ire tleceased villagers' homes, none of
those villagers were carrying those or any armg& Chamber (8 127) found this latter fact to
be of no relevance but, for reasons set out betwsvGrand Chamber considers this pertinent.
While the applicant maintained before the Grandrilter that no one was burned alive, the
domestic courts established that four persons ohiethe burning farm buildings, three of
whom were women. Finally, none of the villagerdekll attempted to escape or offered any
form of resistance to the partisans so that, padreing killed, all were unarmed, not resisting
and under the control of the applicant's unit.

192. The domestic courts rejected certain factuamissions of the applicant. It was not
established that the deceased villagers had hamagdViajor Chugunov's unit but rather that
Meikuls Krupniks had denounced that unit to the rtar forces, noting that the unit's
presence in his barn was a danger to his famile. dichives did not show that the deceased
villagers wereSchutzmannegiGerman Auxiliary Policebut only that BernardskBmants and
his wife wereaizsargi (Latvian National Guard). Nor was it establishedqgmsely why the
villagers had been provided with arms by the Germmdrtary administration (whether as a
reward for information about Major Chugunov's uait because they wer@chutzméanner,
aizsargior had another formal auxiliary capacity).

193. The parties, as well as the Government of RhesianFederation, continued to
dispute these matters before this Court, the apmlicsubmitting new material from the
Latvian State archives to the Grand Chamber. ThetGmwtes that the disputed facts concern
the extent to which the deceased villagers padtegh in hostilities (either by delivering
Major Chugunov's unit to the German military adrsiration or asschutzmanner, aizsargr
in another formal auxiliary capacity) and, consetlye their legal status and attendant legal
right to protection. The domestic courts found thikagers to be “civilians”, an analysis



supported by the Latvian Government. Reviewing aterbf the domestic courts' factual
conclusions, the Chamber considered the male eitago be “collaborators”, making
alternative assumptions about the female villageng applicant, as well as the Government
of the Russian Federation, considered the villageb® “combatants”.

194. Having regard to the above-described disghte Grand Chamber, for its part, will
begin its analysis on the basis of a hypothesist faagurable to the applicant: that the
deceased villagers fall into the category of “¢anks who had participated in hostilities” (by
passing on information to the German administraisralleged, aact that could be defined
as“war treason®®) or that they had the legal status of “combataus’the basis of one of the
alleged auxiliary roles).

195. The Court clarifies that the villagers wea inanc tireursgiven the nature of their
alleged activities which led to the attack and sirhey were not, at the relevant time,
participating in any hostiliti€és The notion oflevée en masseas no application as Mazie
Bati was already under German occupdtion

4. Was there a sufficiently clear legal basis id4%or the crimes of which the applicant
was convicted?

196. The applicant was convicted under Article 36&f the 1961 Criminal Code, a
provision introduced by the Supreme Council on 6ilA®93. Although noting certain acts as
examples of violations of the laws and customs air,wit relied on “relevant legal
conventions” for a precise definition of war crim@aragraph 48 above). His conviction for
war crimes was, therefore, based on internaticatéler than domestic law and must, in the
Court's view, be examined chiefly from that persiec

197. The Court recalls that it is primarily foethational authorities, notably the courts, to
resolve problems of interpretation of domestic d&gion so that its role is confined to
ascertaining whether the effects of such an inggtion are compatible with the Convention
(seeWaite and Kennedy v. GermafyC], no. 26083/94, § 54, ECHR 1999-I, alkdrbely,
cited above, § 72).

198. However, the Grand Chamber agrees with them®ler that the Court's powers of
review must be greater when the Convention rigietfit Article 7 in the present case, requires
that there was a legal basis for a conviction ardence. Article 7 8§ 1 requires the Court to
examine whether there was a contemporaneous lega for the applicant's conviction and,
in particular, it must satisfy itself that the résieached by the relevant domestic courts (a
conviction for war crimes pursuant to Article 68e8 the former Criminal Code) was
compatible with Article 7 of the Convention, evéithere were differences between the legal
approach and reasoning of this Court and the retedamestic decisions. To accord a lesser
power of review to this Court would render Artidledevoid of purpose. The Court will not
therefore express an opinion on the different apgies of the lower domestic courts, notably
that of the Latgale Regional Court of October 2083which the applicant heavily relies but
which was quashed by the Criminal Affairs Divisid®ather it must determine whether the
result reached by the Criminal Affairs Division, @gheld on appeal by the Supreme Court
Senate, was compatible with Article St(eletz, Kessler and Krenated above, 88 65-76).

199. In sum, the Court must examine whether theae a sufficiently clear legal basis,
having regard to the state of international lawl8%4, for the applicant's conviction (see,
mutatis mutandiKorbely v. Hungarycited above, at § 78).

(a) The significance of the legal status of the appant and the villagers

200. The parties, third parties and the Chambeeealthat the applicant could be
accorded the legal status of “combatant”. Given dpplicant's military engagement in the
USSR and his command of the Red Partisan Unit ¢hédéred Mazie Bati (paragraph 14



above), he was in principle a combatant havingnegathe qualifying criteria for combatant
status under international law which had crystdliprior to the Hague Regulations 1807
which were consolidated by those Regulatimsd which were solidly part of international
law by 1938".

201. The Grand Chamber remarks that it was nqiutksl domestically or before this
Court that the applicant and his unit were wea@emanwehrmachtuniforms during the
attack on the villagers, thereby not fulfilling onéthe above-noted qualifying criteria. This
could mean that the applicant lost combatant staftreereby losing the right to attekand
wearing the enemy uniform during combat could eélit have amounted to an offefite
However, the domestic courts did not charge thdi@pp with a separate war crime on this
basis. This factor does have some bearing, noesthebn other related war crimes of which
he was accused (notably treacherous killing andndimg, see paragraph 217 below). The
Court has therefore proceeded on the basis thagpkcant and his unit were “combatants”.
One of the hypotheses as regards the deceasegkvdles that they could also be considered
“‘combatants” (paragraph 194 above).

202. As to the rights attaching to combatant stgtis in bellorecognised in 1944 the
right to prisoner of war status if combatants weaptured, surrendered or were renddreis
de combat and prisoners of war were entitled to humanetrieat”. It was therefore
unlawful underjus in belloin 1944 to ill-treat or summarily execute a prisoof waf®, use
of arms being permitted if, for example, prisonafrgvar attempted to escape or to attack their
captors’.

203. As to the protection attaching to “civiliahaving participated in hostilities”, the
other hypothesis made as regards the deceasedevd]athe Court notes that in 19¢ke
distinction between combatants and civilians (aptWken the attendant protections) was a
cornerstone of the laws and customs of war, thermational Court of Justice (“*ICJ")
describing this to be one dfetwo “cardinal principles contained in the texts stituiting the
fabric of humanitarian lavf®. Earlier treaty provisions and declarations woinidicate that
by 1944 “civilians” were defined contrarioto the definition of combatarfts It was also a
rule of customary international law in 1944 thatil@ans could only be attackddr as long as
theytook a direct part in hostilitié$

204. Finally, if it was suspected that the ciibawho had participated in hostilities had
committed violations ofus in belloin doing so (for example, war treason for passing o
information to the German military administratigr@gragraph 194 aboveahen they remained
subject to arrest, fair trial and punishment byitam} or civilian tribunals for such any acts,
anc;l3 ltheir summary execution without that trial wbbk contrary to the laws and customs of
war-.

(b) Was there individual criminal responsibility for war crimes in 1944?

205. The definition of a war crime, prevailingif44, was that of an offence contrary to
the laws and customs of war (“war crimes”)

206. The Court has taken note below of the mapssin the codification of the laws and
customs of war and the development of individuahiral responsibility up to and including
the Second World War.

207. While the notion of war crimes can be trabadk centuries, the mid-nineteenth
century saw a period of solid codification of thresaconstituting a war crime and for which
an individual could be held criminally liable. Theeber Code 1863 (paragraphs 63-77 above)
outlined a multitude of offences against the lawsl austoms of war and prescribed
punishments, and individual criminal responsibiligs inherent in numerous of its Artictés
While it was an American Code, it was the first mdcodification of the laws and customs
of war and was influential in later codification derences notably in Brussels in 1874



(paragraph 7@bove). The Oxford Manual of 1880 forbade a mulgtwf acts as contrary to
the laws and customs of war and explicitly provided‘offenders to be liable to punishment
specified in the penal law”. These earlier codifmas, and in particular the Draft Brussels
Declaration, in turn inspired the Hague Conventeomd Regulations 1907. These latter
instruments were the most influential of the earlemdifications and were, in 1907,
declaratory of the laws and customs of war: thefyndd, inter alia, relevant key notions
(combatantslevée en masse, hors de compttey listed detailed offences against the laws
and customs of war and they provided a residuakeption, through the Martens Clause, to
inhabitants and belligerents for cases not covénedhe specific provisions of the Hague
Convention and Regulations 1907. Responsibilitydimewas on States, which had to issue
consistent instructions to their armed forces aagl pompensation if their armed forces
violated those rules.

The impact on the civilian population of the Fiv8brld War prompted provisions in the
Treaties of Versailles and Sevres on the respditgiltrial and punishment of alleged war
criminals. The work of the International Commissi#19 (after the First World War) and of
the UNWCC (during the Second World War) made sigaift contributions to the principle
of individual criminal liability in internationaldw. “Geneva law” (notably the Conventions of
1864, 1906 and 1929, see paragraphs 53-62 abastefed the victims of war and provided
safeguards for disabled armed forces personneparsbns not taking part in hostilities. Both
the “Hague” and “Geneva” branches of law were diosgerrelated, the latter supplementing
the former.

The Charter of the IMT Nuremberg provided a nonaedtive definition of war crimes for
which individual criminal responsibility was retash and the judgment of the IMT
Nuremberg opined that the humanitarian rules inHtague Convention and Regulations 1907
were “recognized by all civilized nations and weegarded as being declaratory of the laws
and customs of war” by 1939 and that violationghafse provisions constituted crimes for
which individuals were punishable. There was agesgmn contemporary doctrine that
international law had already defined war crimesg eeguired individuals to be prosecuted
In consequence, the Charter of the IMT Nuremberg mzdex post fact@riminal legislation.
The later Nuremberg principles, drawn from the Muverg Charter and judgment, reiterated
the definition of war crimes set out in the Chadad that anyone committing a crime under
international law was responsible and liable toigtument.

208. Throughout this period of codification, thentestic criminal and military tribunals
were the primary mechanism for the enforcement hd taws and customs of war.
International prosecution through the IMTs was #&xeeption, the judgment of the IMT
Nuremberg explicitly recognising the continuingeralf the domestic courts. Accordingly, the
international liability of the State based on tiemtand conventiod$did not preclude the
customary responsibility of States to prosecute pndish individualsyia their criminal
courts or military tribunals, for violations of thews and customs of war. International and
national law (the latter including transpositioniofernational norms) served as a basis for
domestic prosecutions and liability. In particulahere national law did not provide for the
specific characteristics of a war crime, the domesiurt could rely on international law as a
basis for its reasoning, without infringing themmiples ofnullum crimenand nulla poena
sine legé”.

209. Turning to the practice of such domesticuindds, the Court notes that, while many
States prohibited war crimes in their domestic llsgatems and military manuals prior to the
First World War, very few prosecuted their own veaiminals®, although the US courts-
martial in the Philippines were a significant amformative exceptiofi as was the
occurrence of the Leipzig and Turkish trials aftlee First World War. Finally, during the
Second World War there was a signalled intent ftbenoutset to ensure the prosecution of



war criminalé® and, parallel to international prosecutions, thengiple of domestic
prosecutions of war criminals was maintaitfed\ccordingly, as well as the important IMT
prosecutions, domestic trials took place during 8erond World War (notably in the
USSRJ? and immediately after the Second World Wal concerning alleged war crimes
committed during that war, certain trials beingatd¢ for their comprehensive treatment of
relevant principles of the laws and customs of warticularly as regards the necessity of a
fair trial of combatants and civilians suspectedvaf crimes.

210. The Court has noted the detailed and comtjctubmissions of the parties and third
parties on the question of the lawfulness of Laviiacorporation into the USSR in 1940 and,
consequently, on whether the acts on 27 May 1944any nexus to an international armed
conflict and could therefore be considered as wianes. The Grand Chamber considers (as
did the Chamber, at § 112 of its judgment) thad 1ot its role to pronounce on the question
of the lawfulness of Latvia's incorporation inteettdSSR and, in any event in the present
case, it is not necessary to do so. While in 194é»as with an international armed conflict
was required to prosecute acts as war crimes, dithhot mean that only armed forces
personnel or nationals of a belligerent State cdildso accused. The relevant nexus was a
direct connection between the alleged crime andrteznational armed conflict so that the
alleged crime had to be an act in furtherance af abgectives®. The domestic courts found
that the operation on 27 May 1944 was mounted dilrersuspicion that certain villagers had
co-operated with the German administration soithatevident that the impugned events had
a direct connection to the USSR/German internatianaed conflict and were ostensibly
carried out in furtherance of the Soviet war obyead.

211. The Court understands individual commandamesipility to be a mode of criminal
liability for dereliction of a superior's duty toomwtrol, rather than one based on vicarious
liability for the acts of others. The notion of rmaihal responsibility for the acts of
subordinates is drawn from two long-establishedaruary rules: a combatant, in the first
place, must be commanded by a superior, aadondly must obey the laws and customs of
war (paragraph 200 above)Individual criminal responsibility for the actisof subordinates
was retained in certain trials prior to the Secwviorld War®, in codifying instruments and
State declarations during and immediately after we’ and it was retained in (national and
international) trials of crimes committed duringetBecond World WAt It has since been
confirmed as a principle of customary internatiolaa¥*® and is a standard provision in the
constitutional documents of international tribufls

212. Finally, where international law did not piae/ for a sanction for war crimes with
sufficient clarity, a domestic tribunal could, hagi found an accused guilty, fix the
punishment on the basis of domestic criminalPfaw

213. Accordingly, the Court considers that by M#&#4 war crimes were defined as acts
contrary to the laws and customs of war and thiedrmational law had defined the basic
principles underlying, and an extensive range & aonstituting, those crimes. States were at
least permitted (if not required) to take steppuaish individuals for such crimes, including
on the basis of command responsibility. Consequedtiring and after the Second World
War, international and national tribunals prosedigeldiers for war crimes committed during
the Second World War.

(c) Specific war crimes of which the applicant wasonvicted

214. The Court will therefore examine whether ¢havas a sufficiently clear and
contemporary legal basis for the specific war carfee which the applicant was convicted,
and in so doing it will be guided by the followiggneral principles.

215. The Court recalls the declaration of the iCdhe Corfu Channef case where the
obligations to notify the existence of a minefieiderritorial waters and to warn approaching



warships were based, not on the relevant Hague é&xiown of 1907 (No. VIII) which applied
in time of war, but on “general and well-recognizednciples”, the first of which was
described as “elementary considerations of humamityich were even more exacting in
peace than in war. In its latdluclear Weaponsdvisory opiniof, the ICJ referred to the
“two cardinal principles contained in the texts sttting the fabric of humanitarian law”.
The first, referred to above, was the principlaistinction which aimed at the “protection of
the civilian population and objects” and the secaas the “obligation to avoid unnecessary
suffering to combatants® Relying expressly on the Martens Clause, theriGt&d that the
Hague and Geneva Conventions had become ‘“intressile principles of international
customary law” as early as the judgment of the INUremberg. This was because, according
to the ICJ, a great many rules of humanitarian kpplicable in armed conflict were
fundamental to “the respect of the human persord tm “elementary considerations of
humanity”. Those principles, including the Martédkuse, constituted legal norms against
which conduct in the context of war was to be messby court?.

216. The Court notes, in the first place, thatdbeestic criminal courts relied mainly on
provisions of the Geneva Convention (IV) 1949 (geaphs 60-62 above) to convict the
applicant for the ill-treatment, wounding and kitli of the villagers. It considers, having
regard notably to Article 23(c) of the Hague Retaless 1907, that, even if the deceased
villagers were considered combatants or civiliareviad participated in hostilitiegys in
belloin 1944 considered the circumstances of their ewadd ill-treatment a war crime since
those acts violated a fundamental rule of the land customs of war protecting an enemy
renderechors de combat-or this protection to apply a person had to bernwed, disabled or
unable for another reason to defend him/hersetiding not carrying arms), a person was
not required to have a particular legal status arfdrmal surrender was not requitedAs
combatants, the villagers would also have beetlettio protection as prisoners of war under
the control of the applicant and his unit and theibsequent ill-treatment and summary
execution would have been contrary to the numerales and customs of war protecting
prisoners of war (noted at paragraph 202 abovegodiingly, the ill-treatment, wounding
and killing of the villagers constituted a war cem

217. Secondly, the Court finds that the domegiiarts reasonably relied on Article 23(b)
of the Hague Regulations 1907 to found a separatesiction as regards treacherous
wounding and killing. The concepts of treachery aafidy were closely linked at the
relevant time so that the wounding or killing wasmsidered treacherous if it was carried out
while unlawfully inducing the enemy to believe thegre not under threat of attack by, for
example, making improper use of an enemy uniform.nAted at paragraphs 16 and 201
above, the applicant and his unit were indeed wgaBerman uniforms during the operation
in Mazie Bati. Article 23(b) clearly applies if thallagers are considered “combatants” and
could also apply if they were considered civilidreving participated in hostilities. In this
latter respect, the text of Article 23(b) referréal killing or wounding treacherously
individuals belonging to the hostile nation or arnwhich could have been interpreted as
including any persons under some form of controbhdiostile army including the civilian
population of an occupied territory.

218. Thirdly, the Latvian courts relied on Articdé of the Geneva Convention (IV) 1949
to hold that burning a pregnant woman to death tdobtesd a war crime in breach of the
special protection afforded to women. That womepgeially pregnant women, should be the
object of special protection during war was parthef laws and customs of war as early as the
Lieber Code 1863 (Articles 19 and 37). It was fartdeveloped through “Geneva” law on
prisoners of war (women were considered especialiyerable in this situation) The Court
considers these expressions of “special protectiomitderstood in conjunction with the
protection of the Martens Clause (paragraphs 8@&8¥ 215 above), sufficient to find that



there was a plausible legal basis for convicting #pplicant of a separate war crime as
regards the burning to death of Mrs Krupniks. Treu€ finds this view confirmed by the
numerous specific and special protections for womeluded immediately after the Second
World War in the Geneva Conventions (1), (II) and)(1949, notably in Article 16 of the
last-mentioned Convention.

219. Fourthly, the domestic courts relied on Aet25 of the Hague Regulations 1907
which prohibited attacks against undefended laealitThis provision was part of a group of
similar provisions in international law (includingrticle 23(g) of the Hague Regulations
1907) which forbade destruction of private propemgt “imperatively demanded by the
necessities of war®. There was no evidence domestically, and it wasangued before the
Court, that burning the farm buildings Mazie Bati was so imperatively required.

220. Fifthly, although various provisions of theadgdle Convention 1907, the Geneva
Convention (IV) 1949 and the Protocol Additional7T9vere invoked domestically as regards
pillaging (stealing of clothes and food), there waspositive domestic finding that any such
stealing had taken place.

221. Finally, the Court would add that, even ifMas considered that the villagers had
committed war crimes (whichever legal status theggined), the applicant and his unit would
have been entitled under customary international ita 1944 only to arrest the villagers,
ensure they had a fair trial and only then to cauyany punishment (paragraph 204 above).
As the respondent Government remarked, in the @oqls version of events to the Chamber
(paragraphs 21-24 above) and repeated to the Gzhadhber (paragraph 162 above), the
applicant in fact describes what he ought to hanreedarrested the villagers for trial). In any
event, whether or not any partisan trial had tagtacte (paragraph 132 of the Chamber
judgment), a trial with the accused villagers absentia without their knowledge or
participation, followed by their execution, wouldtrqualify as a fair one.

222. Since the Court considers that the above-natési of the applicant were capable of
amounting to war crimes in 1948t(eletz, Kessler and Krenz v. Germa®@y,6, cited above),
it is not necessary to comment on the remainingggsaretained against him.

223. Moreover, the Supreme Court Senate notedttieaCriminal Affairs Division had
established on the evidence that the applicanohgahised, commanded and led the partisan
unit which was intent oninter alia, killing the villagers and destroying farms. Theturt
noted that that was sufficient to result in the omend responsibility of the applicant for the
acts of the unit, relying on Article 6 of the Clearof the IMT Nuremberg. In particular, those
established facts indicated that he wasjureand de factoin control of the unit. Given the
purpose of the mission established domesticallyhd the requirednens realndeed, the
applicant's own submission to the Grand Chambet {ifs unit could not have arrested the
villagers givenjnter alia, the unit's combat duties and the situation, pafag162 above) is
entirely consistent with the above-noted facts l@staed by the Criminal Affairs Division.
Having regard to the applicant's command respditgjbit is not necessary to address the
guestion of whethethe domestic courts could properly have found tthet applicant
personally committed any of the acts in Mazie Retti27 May 1944 (paragraph 141 of the
Chamber judgment).

224. Finally, the Court would clarify two final pas.

225. The respondent Government argued that theicapps actions could not be
considered lawful belligerent reprisals, to whiclguement neither the applicant nor the
Government of the Russian Federation substantiredponded. The domestic courts found
that the applicant led the operation in Mazie Bettia “reprisal”’, but they clearly did not
accept any such defence. The Court sees no bagigestion the domestic courts' rejection of
this defence (whether the villagers were considetethbatants or civilians who had
participated in hostilities).



226. As regards 8§ 134 of the Chamber judgmentGtiaad Chamber would agree with the
respondent Government that it is not a defencedioaage of war crimes to argue that others
also committed war crimes, unless those actionstbgrs were of such nature, breadth and
consistency as to constitute evidence of a chamgearnational custom.

227. In conclusion, even assuming that the dedeaBagers could be considered to have
been “civilians who had participated in hostilitiesr “combatants” (see paragraph 194
above), there was a sufficiently clear legal basaing regard to the state of international
law in 1944, for the applicant's conviction and ighment for war crimes as the commander
of the unit responsible for the attack on Maziei Bat 27 May 1944. The Court would add
that, if the villagers had been considered “civi§g a fortiori they would have been entitled
to even greater protection.

5. Were the charges of war crimes statute-barred?

228. The Government of the Russian Federation taiagd that any prosecution of the
applicant was statute-barred at the latest in 188#ing regard to the maximum limitation
period for which Article 14 of the 1926 Criminal @® provided. The Latvian Government
considered that his prosecution had not been statutred and the applicant relied on the
Chamber judgment.

229. The applicant was convicted under Article368-the 1961 Criminal Code, Article 6-
1 of that Code stated that there was no limitapieriod for,inter alia, war crimes and both
Articles were inserted into the Criminal Code i@39The Supreme Court Senate also cited
with approval the 1968 Convention (paragraphs 1®D-above). The parties essentially
disputed therefore whether the applicant's prosstufon the basis that there was no
limitation period for the relevant offences) amahto aex post fact@xtension of a national
limitation period which would have applied in 194hd whether, consequently, that
prosecution amounted to a retroactive applicatiothe criminal law (se€oéme and Others
v. Belgium nos. 32492/96, 32547/96, 32548/96, 33209/96 82d®96, ECHR 2000-VII).

230. The Court observes that, had the applicasnm Ipeirsued for war crimes in Latvia in
1944, Chapter IX on Military Crimes in the 1926 i@mal Code, of itself, would not have
covered the above-described relevant war crimes ggiplicant and the Government of the
Russian Federation agreed): a domestic court wolkdefore have had to rely upon
international law to found the charges of war csnigee paragraphs 196 and 208 above).
Equally, Article 14 of the 1926 Criminal Code, with limitation periods applicable to crimes
foreseen by the 1926 Criminal Code only, could hhad no application to war crimes
sourced under international law and there was mwigiobn in that Code saying that its
prescription provisions could have had any sucHiegtpn. On the contrary, th€ourt notes
that the 1926 Criminal Code was conceived of agstem to pursue “dangerous social acts”
which could harm the established socialist dftiehe terminology in the Official Notes to
Article 14 illustrating this. In such circumstanc@sdomestic prosecution for war crimes in
1944 would have required reference to internati¢enal not only as regards the definition of
such crimes, but also as regards the determinafiany applicable limitation period.

231. However, international law in 1944 was silentthe subject. Previous international
declaration¥ on the responsibility for, and obligation to prose and punish, war crimes did
not refer to any applicable limitation peri88swWhile Article 1I(5) of the Control Council
Law No. 10 addressed the issue as regards warsgoramitted on German territory prior to
and during the Second World War, neither the Cadéthe IMT Nuremberg/Tokyo, nor the
Genocide Convention 1948, the Geneva Conventiod® X8 the Nuremberg Principles
contained any provisions concerning the presciigsibof war crimes (as confirmed by the
Preamble to the 1968 Convention).



232. The essential question to be determined isyGburt is whether at any point prior to
the applicant's prosecution, such action had becstateite-barred by international law. It
follows from the previous paragraph that in 1944 Imitation period was fixed by
international law as regards the prosecution of wranes. Neither have developments in
international law since 1944 imposed any limitatp@riod on the war crimes charges against
the applicarft.

233. In sum, the Court concludes, firstly, thay arescription provisions in domestic law
were not applicable (paragraph 230 above) and,nsigothat the charges against the
applicant were never prescribed under internatitaval(paragraph 232). It concludes that the
prosecution of the applicant had not become stdtateed.

6. Could the applicant have foreseen that theviaaté acts constituted war crimes and
that he would be prosecuted?

234. The applicant further maintained that he @dt have foreseen that the impugned
acts constituted war crimes, or have anticipatatiie would be subsequently prosecuted.

In the first place, he underlined that in 1944 hes\a young soldier in a combat situation
behind enemy lines and detached from the aboveibedcinternational developments, in
which circumstances he could not have foreseenth®tcts for which he was convicted
could have constituted war crimes. Secondly, heeatghat it was politically unforeseeable
that he would be prosecuted: his conviction follogvthe independence of Latvia in 1991 was
a political exercise by the Latvian State rathemnthany real wish to fulfil international
obligations to prosecute war criminals.

235. As to the first point, the Court considerattlin the context of a commanding officer
and the laws and customs of war, the concepts aésadility and foreseeability must be
considered together.

The Courtrecalls that the scope of the concept of foreséBatliepends to a considerable
degree on the content of the instrument in issoe,field it is designed to cover and the
number and status of those to whom it is addresBedsons carrying on a professional
activity must proceed with a high degree of cautiren pursuing their occupation and can
be expected to take special care in assessingsk® that such activity entail$€ssino v.
France no. 40403/02, § 33, 10 October 2006).

236. As to whether the qualification of the impadracts as war crimes, based as it was
on international law exclusively, could be consa@terto be sufficiently accessible and
foreseeable to the applicant in 1944, the Courali®dhat it has previously found that the
individual criminal responsibility of a private slér (a border guard) was defined with
sufficient accessibility and foreseeability bypter alia, a requirement to comply with
international fundamental human rights instrumentdiich instruments did not, of
themselves, give rise to individual criminal resgibility and one of which had not been
ratified by the relevant State at the material tiflKe H.W. v. Germany88 92-105, cited
above). The Court considered that even a privdtkesaould not show total, blind obedience
to orders which flagrantly infringed not only dortiedaw, but internationally recognised
human rights, in particular the right to life, gpseme value in the international hierarchy of
human rights.-H.W. v. Germany, & 75).

237. It is true that the 1926 Criminal Code did contain a reference to the international
laws and customs of war (as kh-H. W v. Germanyand that those international laws and
customs were not formally published in the USSRnothe Latvian SSR (as iKorbely v.
Hungary[GC], cited above, at 88 74-75). However, thisnmdrbe decisive. As is clear from
the conclusions at paragraphs 213 and 227 abaeenational laws and customs of war were
in 1944 sufficient, of themselves, to found indivad criminal responsibility.



238. Moreover, the Court notes that in 1944 tHases constituted detaileléx specialis
regulations fixing the parameters of criminal coctdin a time of war, primarily addressed to
armed forces and, especially, commanders. Themtrapplicant was a Sergeant in the Soviet
Army assigned to the reserve regiment of the Lat@avision: at the material time, he was a
member of a commando unit and in command of a glatwhose primary activities were
military sabotage and propaganda. Given his posiéi® a commanding military officer, the
Court is of the view that he could have been realslyrexpected to take such special care in
assessing the risks that the operation in Mazie @dailed. The Court considers that, having
regard to the flagrantly unlawful nature of thetitatment and killing of the nine villagers in
the established circumstances of the operation M&y 1944 (paragraphs 15-20 above),
even the most cursory reflection by the applicamtild have indicated that, at the very least,
the impugned acts risked being counter to the ks customs of war as understood at that
time and, notably, risked constituting war crimeswhich, as commander, he could be held
individually and criminally accountable.

239. For these reasons, the Court deems it reblsotwafind that the applicant could have
foreseen in 1944 that the impugned acts could béfmpa as war crimes.

240. As to his second submission, the Court ntitesdeclarations of independence of
1990 and 1991, the immediate accession by the nepulbtic of Latvia to various human
rights instruments (including the 1968 ConventiorilP92) and the subsequent insertion of
Article 68-3 into the 1961 Criminal Code in 1993.

241. It recalls that it is legitimate and foreddedor a successor State to bring criminal
proceedings against persons who have committedesriomder a former regime and that
successor courts cannot be criticised for applgmdj interpreting the legal provisions in force
at the material time during the former regime, iouthe light of the principles governing a
State subject to the rule of law and having regardhe core principles on which the
Convention system is built. It is especially theeahen the matter at issue concerns the right
to life, a supreme value in the Convention andrivggonal hierarchy of human rights and
which right Contracting parties have a primary Gamtion obligation to protect. As well as
the obligation on a State to prosecute drawn froenlaws and customs of war, Article 2 of
the Convention also enjoins the States to takeogpiaite steps to safeguard the lives of those
within their jurisdiction and implies a primary guto secure the right to life by putting in
place effective criminal law provisions to detee ttommission of offences which endanger
life (seeStreletz, Kessler and Kreng8 72 and 79-86, arldl-H.W. v. Germanycited above,
88 66 and 82-89). It is sufficient for present msgs to note that the above-cited principles
are applicable to a change of regime of the natdmeh took place in Latvia following the
declarations of independence of 1990 and 1991p@emraphs 27-29 and 210 above).

242. As to the applicant's reliance on the suppbthe Soviet authorities since 1944, the
Court considers that this argument has no relevémdbe legal question of whether it was
foreseeable that the impugned acts of 1944 wouidtdate war crimes.

243. Accordingly, the applicant's prosecution (daigr conviction) by the Republic of
Latvia, based on international law in force at tinge of the impugned acts and applied by its
courts, cannot be considered unforeseeable.

244. In the light of all of the above consideratipthe Court concludes that, at the time
when they were committed, the applicant's acts tdatesd offences defined with sufficient
accessibility and foreseeability by the laws anstamns of war.

D. The Court's conclusion

245. For all of the above reasons, the Court cdansithat the applicant's conviction for
war crimes did not constitute a violation of Arécl 8 1 of the Convention.



246. It is not therefore necessary to examineagi@icant's conviction under Article 7 § 2
of the Convention.

FOR THESE REASONS, THE COURT

1. Dismissesunanimously the applicant's request to consider ¢omplaints declared
inadmissible by the Chamber;

2. Holds by fourteen votes to three that there has beewiolation of Article 7 of the
Convention;

Done in English and in French, and delivered auhblip hearing in the Human Rights
Building, Strasbourg, on 17 May 2010.

Michael O'Boyle Jean-Paul Costa
Deputy Registrar President

In accordance with Article 45 8§ 2 of the Conventaord Rule 74 § 2 of the Rules of Court,
the following separate opinions are annexed tojtitigment:

(a) joint concurring opinion of Judges Rozakislkéas, Spielmann and Jebens;

(b) dissenting opinion of Judge Costa, joined iygés Kalaydjieva and Poalelungi.

J.-P.C.
M.O'B.



JOINT CONCURRING OPINION OF JUDGE ROZAKIS, TULKENS,
SPIELMANN AND JEBENS

1. While we fully agree with the majority in thisase that the applicant's complaints
cannot lead to a finding of a violation of Articfeof the Convention, we depart from their
reasoning on a specific point, concerning theircbagions on the Russian Federation's claim
that the prosecution of the applicant amountedr&iraactive application of the criminal law.

2. Indeed, the Russian Federation, interveninghé present case, maintained that any
prosecution of the applicant was statute-barrethatlatest in 1954, having regard to the
maximum limitation period for which Article 14 ohé 1926 Criminal Code provided.
According to the Russian Federation, the applioeed convicted under Article 68-3 of the
1961 Criminal Code, and Article 6-1 of that Codatetl that there was no limitation period
for, inter alia, war crimes. Under these circumsés) the Russian Federation — and the
applicant — contended that the latter's prosecuimounted to ex post facto extension of a
national limitation period which would have applied1944, and, consequently, amounted to
a retroactive application of the criminal law (g@gagraphs 228 and 229 of the judgment).

3. The answer of the Court is given in paragr&@8®and 233, which essentially deny that
the basis of the applicant's responsibility in 194dad the applicant been prosecuted for war
crimes in Latvia in 1944 — was the 1926 Criminad€dqwith its prescriptibility provision).
The Court considered that, having regard to the iwayhich that Criminal Code was worded,
“a domestic prosecution for war crimes in 1944 widuhve required reference to international
law, not only as regards the definition of sucima&s, but also as regards the determination of
any applicable limitation period”. However, the @ooontinued, “international law in 1944
was silent on the subject. Previous internatioredlatations on the responsibility for, and
obligation to prosecute and punish, war crimes bt refer to any applicable limitation
periods... [N]either the Charters of the IMT NuresrgdTokyo, nor the Genocide Convention
1948, the Geneva Conventions [of] 1949 or the Nimeng Principles contained any
provisions concerning the prescriptibility of wamees (as confirmed by the Preamble to the
1968 Convention).” The absence of any referend@enpost-war instruments to the question
of prescriptibility led the Court to the conclusitat international law, by being silent on the
matter, recognised that the applicant's crimes \wepeescriptible; that in 1944 no limitation
period had been fixed by international law as régdhe prosecution of war crimes; and that
subsequent developments did not indicate thatrnatemal law since 1944 had imposed any
limitation period on the war crimes of which thephpant had been convicted.



4. We believe that the answer given by the Cauthis particular claim is not the correct
one. The mere silence of international law doessudfice to prove that the consent and the
intentions of the international community in 194dre clear as far as the imprescriptibility of
war crimes was concerned, particularly if one takés account that before Nuremberg and
Tokyo, the state of international criminal law ceming individual responsibility for war
crimes had not yet attained a degree of sophigiitaand completeness permitting the
conclusion that the technical and procedural issise® the application of that law had been
unequivocally determined. Basically, one could g&t up to 1944 general international law
— as a combination of existing general internaticagreements and State practice — had
resolved the issue of individual responsibilitydarot only State responsibility), and that only
the post-war period fine-tuned procedural issueshsas the question of the statute of
limitations for war crimes.

5. Yet, it seems to us that the Court incorredéglt with the issue of imprescriptibility of
the applicant's war crimes in 1944 as a separgecasf the requirements of Article 7. The
Court, in its effort to address an argument ralsgthe parties, has left the impression that the
link made by the latter between the (im)prescriptjpof war crimes and the retroactive
nature of the law governing such crimes was corutl has simply focused its efforts on
showing that in the circumstances of the case thmes in question were already
imprescriptible.

6. This is not the right approach. The right apptg to our mind, is that Article 7 of the
Convention and the principles it enshrines requivat in a rule-of-law system anyone
considering carrying out a particular act should die, by reference to the legal rules
defining crimes and the corresponding penaltiesddétermine whether or not the act in
guestion constitutes a crime and what penalty reherfaces if it is carried out. Hence no one
can speak of retroactive application of substankave, when a person is convicted, even
belatedly, on the basis of rules existing at theetof the commission of the act. Considering,
as the Court leaves one to believe, that the proekdssue of the statute of limitations is a
constituent element of the applicability of Articke linked to the question of retroactive
application and sitting alongside, with equal foritee conditions of the existence of a crime
and a penalty, can lead to unwanted results whoaldaundermine the very spirit of Article 7.

7. There should, of course, be an answer to thiteepaarguments concerning the statute of
limitations, seen as a purely technical issue nameropriately intertwined with the fairness
of proceedings, and Article 6 of the Convention.dAthis is, to our mind, that while,
admittedly, the question of prescriptibility wast mecessarily resolved in 1944 — although
this did not afford the applicant the possibilitiy taking advantage of such a lacuna — the
ensuing developments, after the Second World Ware mevertheless clearly demonstrated
that the international community not only consdighits position in strongly condemning
heinous war crimes, but also gradually formulatethited rules — including procedural ones
— dealing with the way in which such crimes shdwdddealt with by international law. These
developments constitute an uninterrupted chaiegdll productivity, which leaves little room
to consider that the international system was mepgred to pursue the condemnation of
crimes committed during the war; at that stage,codirse, the silence on the issue of
prescriptibility was deafening. This can also b&leisshed from the adoption of the 1968
Convention, which “affirmed” the imprescriptibiliyf these crimes. It is exactly this chain of
events which has allowed the Latvian Governmerngrasecute and punish the applicant for
the crimes he committed.



DISSENTING OPINION OF JUDGE COSTA JOINED BY JUDGES
KALAYDJIEVA AND POALELUNGI

(Translation)

1. We have concluded, like the Chamber but urthleemajority of the Grand Chamber,
that Article 7 of the Convention has been breadhethe respondent State on account of the
applicant's prosecution and conviction for war @&mn\We shall attempt to set out our position
on this issue.

2. A preliminary observation needs to be madelation to the very structure of Article 7
of the Convention.

3. As is well known, the first of the two paragnapof this Article lay down in general
terms the principle that offences and penaltiestrbesdefined by law, which implies, in
particular, that they should not be retroactivee $econd paragraph (in a sensegexa
specialig provides for an exception to that principle iseswhere the act or omission, at the
time when it was committed, was criminal accordiog“the general principles of law
recognised by civilised nations”. (This expressisrexactly the same as the one used in
Article 38 of the Statute of the International CtanirJustice, which clearly inspired it.)

4. The Grand Chamber rightly observed in paragigh of the judgment, citingess v.
Latvia((dec.), no. 34854/02, 12 December 2002), thatwloeparagraphs of Article 7 must be
interpreted in a concordant manner. Similarly, jirdgment was correct in our opinion in
concluding, in paragraphs 245 and 246, that sineeapplicant's conviction did not constitute
a violation of Article 7 8 1, it was not necesstyexamine the conviction under Article 7 § 2.
In fact, the lines of reasoning pursued must ndy @@ concordant, but they are closely
linked. If we reject the legal basis for the offenmnder national law, we must have regard to
international treaty law or customary internatiomal. And if that does not provide a
sufficient basis either, Article 7 as a whole vad breached.

5. With regard to the facts, as our colleague Egb®jer observed in his concurring
opinion appended to the Chamber judgment findingogation, it is in principle not the
Court's task to substitute its view for that of th@mestic courts, except in cases of manifest
arbitrariness. The Court is not a fourth-instancelyp or indeed an international criminal
tribunal. It is not called upon to retry the appht for the events that occurred on 27 May
1944 in Mazie Bati. A final decision delivered thetCourt on 20 September 2007 dismissed
the applicant's complaint of a violation of hishigo a fair trial under Article 6 of the
Convention. The discussion of the merits of theeaaas therefore limited to Article 7, as the
Grand Chamber noted in paragraph 184 of the judgnidmat being so, however, the Court
must, without taking the place of the domestic tfureview the application of the
Convention provisions in question, in other wordsiwee that the criminal penalties imposed
on the applicant were prescribed by law and wetere@tboactive. It is, moreover, apparent
that in relation to the seriousness of the chaagesnst the applicant, those penalties were not
very severe, in view of the fact that he was agddm and harmless (see paragraph 39 of the
judgment); however, the clemency shown towardsatteised has no direct bearing on the
merits of the complaint of a breach of Article 7tioé Convention.

6. The first question to consider is that of nadilblaw. At the time of the events, the 1926
Soviet Criminal Code, which became applicable irtvizan territory by a decree of 6
November 1940 (see paragraph 41 of the judgmeiat)nat contain any provisions on war
crimes as such. The Code was replaced on 6 Jafh@édyby the 1961 Criminal Code, after
the events in issue, and a law passed on 6 Ap®I31@&fter Latvia had regained its
independence in 1991, inserted provisions on wanes into the 1961 Criminal Code,



permitting the retrospective application of thenunal law in respect of such crimes and
exempting them from limitation (Articles 6-1, 45ahd 68-3, inserted into the 1961 Code —
see paragraphs 48 to 50 of the judgment). In thesemstances it is difficult to find a legal
basis existing in national law at the time of theerds and, if we are correct in our
understanding of the judgment, in particular paspbs 196 to 227, the majority found such a
legal basis only by reference to international lawen after taking into account the enactment
of the 1993 law (see paragraph 196 especially)s TWas also the approach taken by the
domestic courts, at least by the Supreme Courtt8emats judgment of 28 September 2004,
the final decision in the case at national levéle Becision was chiefly based on Article 6 § 2,
point (b), of the Charter of the International Nély Tribunal at Nuremberg, and on the 1968
United Nations Convention on the Non-Applicabildly Statutory Limitations to War Crimes
and Crimes Against Humanity (for the reasoninghef 8upreme Court Senate's decision, see
paragraph 40 of the judgment).

7. The question of the legal basis in internatidena, however, is much more complex. It
raises a large number of problematic issues: whetbheh a legal basis actually existed,
whether, if appropriate, the charges of war crimgainst the applicant were statute-barred or
not subject to statutory limitation, and lastly, etther the prosecution of the applicant (from
1998 onwards) and his conviction (in the final amste in 2004) were foreseeable, and could
have been foreseen by him.

8. In our view, a distinction must be made betwegarnational law as in force at the
material time and as it subsequently emerged aadugily became established, mainly from
the time of the Nuremberg trial, which began in Biaber 1945, and was, and continues to
be, of vital importance in many respects.

9. The judgment, to its great credit, containeragthy and careful analysis of international
humanitarian law, and especiajlys in bellg prior to 1944. It is true that both treaty landan
customary law in this field developed in particuéer a result of the 1863 Lieber Code and
subsequently the 1907 Hague Convention and RegufatReference may also be made to
the declaration, or “Martens clause”, inserted itb@ preamble to the second Hague
Convention of 1899 and reproduced in the preambléhé 1907 Hague Convention (see
paragraphs 86 and 87 of the judgment).

10. However, we are not persuaded, even when rgethiem in 2010 through the prism of
the many subsequent positive developments, thaethmastruments could, in 1944, have
formed a sufficiently sound and acknowledged ldggdis for war crimes to be regarded as
having been precisely defined at that time, andHeir definition to have been foreseeable.
As Judge Myjer rightly notes in his concurring apmcited above, not all crimes committed
during wars can be considered “war crimes”; thenoral law must be rigorous, and the Court
has often observed that it must not be extensigehstrued to an accused's detriment, for
instance by analogy, since this would run courdehénullum crimen, nulla poena, sine lege
principle (see, for exampl&okkinakis v. Greece25 May 1993, § 52, Series A no. 260-A).
The applicant was prosecuted, tried and convicteterthan half a century after the events in
guestion, on the basis of a criminal law allegetidve existed at that time — a state of affairs
that is clearly problematic.

11. Admittedly, paragraphs 97 to 103 of the judgima&so refer to practical examples
from before the Second World War of prosecutionsviolations of the laws of war (United
States court-martials for the Philippines, the keajprials, prosecutions of Turkish officers).
These isolated and embryonic examples by no mealisate the existence of a sufficiently
established body of customary law. We are moreanadl| to share the view expressed by
Professor Georges Abi-Saab and Mrs Rosemary Alh-Saatheir chapter entitled “Les
crimes de guerre” in the collective wobkroit international pénal(Paris, Pedone, 2000),
edited by Professors Hervé Ascensio, Emmanuel Deesad Alain Pellet (p. 269):



“13. Thus, until the end of the Second World Whe criminalisation of breaches of the rulegusf in
bello, in other words the definition of war crimes are tpenalties attached to them, was left to the
belligerent State and its domestic law (althoughk tftower could be exercised only by reference w an
within the limits of the rules glis in bellg and was sometimes exercised by virtue of a trebligation).

A leap in quality occurred when international lawedtly defined war crimes and no longer left the
definition to the domestic law of individual States

(The authors then cite the Nuremberg trial as theisg-point of this “leap in quality”.)

12. Before reaching a conclusion on the law amdtpre prior to the events in issue in the
present case, it should be pointed out that unfataly, the many atrocities committed,
particularly during the two world wars, did not geally result in prosecution and
punishment, until Nuremberg, precisely, changedsthetion. This bears out the opinion of
Mr and Mrs Abi-Saab as quoted above.

13. With regard to “Nuremberg” (the Charter, thi@ltand the principles), it should be
noted at the outset that the whole process begae than a year after the events of the
present case. The London Agreement setting upntkeeniational Military Tribunal dates from
8 August 1945. The Charter of the Tribunal, annetwethe Agreement, empowered it to try
and to punish persons who, acting in the intere$tthe European Axis countries, had
committed certain crimes, including war crimes.iélet 6 (b) of the Charter provided the first
legal definition of war crimes, and as has beereshaoh paragraph 6 of this opinion, the
national courts took the view that these provisiapplied to the applicant. The judgment of
the Tribunal asserts that the classification ohstrimes does not result solely from Article 6
(b) of the Charter, but also from pre-existing intgional law (in particular, the 1907 Hague
Convention and the 1929 Geneva Convention); howeher question arises whether this
declaratory sentence, which is clearly retroadtiveffect, should be construed as hawenga
omneseffect for the past or whether its scope should,tlee contrary, be limited to the
Tribunal's general jurisdictioratione personageor even to its jurisdiction solely in respect of
persons tried by it. This question is crucial, Vdrile the applicant was indeed prosecuted for
acts he had allegedly committed or been an accompt, he was clearly not acting in the
interests of the “European Axis countries” as he fighting against them. If we rule out the
possibility of applying the criminal law extensiyednd by analogy, it is difficult to accept
without some hesitation that the “Nuremberg pritespmay serve as a legal basis here.

14. Historically, then, as is again noted by Julityger in his opinion cited above, it was
the Nuremberg trial “which for the first time madeclear to the outside world that anyone
who might commit similar crimes in future could Weeld personally responsible”.
Accordingly, we consider that it was not until aftkhe facts of the present case that
international law laid down the rules jos in bellowith sufficient precision. The fact that the
Nuremberg trial punisheex post factahe persons brought before the Tribunal does ma@trm
that all crimes committed during the Second WorldrWould be covered retroactively, for
the purposes of Article 7 § 2 of the Convention,tbg definition of war crimes and the
penalties attached to them. The “general principliekaw recognised by civilised nations”
were, in our opinion, clearly set forth at Nurentheand not before — unless one were to
assume on principle that they pre-existed. If smnfwhat point did they exist? The Second
World War? The First? The War of Secession andLteber Code? Is it not, with all due
respect, somewhat speculative to determine theematia judgment delivered at the start of
the twenty-first century? This is a question wasking.

15. A fortiori, neither the four Geneva Conventions of 12 Audi#t9 nor the United
Nations Convention of November 1968 on the Non-Agatlility of Statutory Limitations to
War Crimes, which entered into force on 11 Novenit$#f0, appear to provide a legal basis
retroactively for the proceedings instituted agathe applicant in 1998, especially as under
national law, prosecution of the offence had baatute-barred since 1954 (see paragraph 18
below).



16. All these considerations lead us to conclhae &t the material time, neither domestic
nor international law was sufficiently clear in agbn to war crimes, or the distinction
between war crimes and ordinary crimes, howeveosersuch crimes may have been. And
the acts carried out on 27 May 1944 (regardleskeif perpetrators and/or accomplices) were
indeed extremely serious, to judge from the fastestablished by the domestic courts.

17. As well as being unclear, was the applicadVe &lso, and perhaps in the alternative,
still in force or did a limitation period apply, ub precluding the institution of proceedings
against the applicant for war crimes, aadfortiori his conviction as a result of such
proceedings?

18. In our opinion, the applicant's prosecutiod baen statute-barred since 1954, under
the domestic law in force, because the 1926 Crih@oae provided for a limitation period of
ten years from the commission of the offence. Qvitgn the law of 6 April 1993 was passed
— almost 50 years after the events — was the (1@8ithinal Code amended so that the
statutory limitation of criminal liability did noapply to persons found guilty of war crimes.
We therefore consider that the non-applicabilitytief limitation in the applicant's case
entailed retrospective application of the crimifal, which in our view is not normally
compatible with Article 7.

19. The majority admittedly conclude (see paragsa®32 and 233 of the judgment) that
in 1944 no limitation period was fixed by interraatal law as regards the prosecution of war
crimes. Firstly, though, as stated above, we censidat the acts in issue could not be
classified as war crimes in 1944 in the absenc saffficiently clear and precise legal basis,
and secondly, prosecution in respect of those weis statute-barred from 1954. We are
therefore not persuaded by this reasoning, whicbuats to finding that non-applicability of
statutory limitations to criminal offences is thder and limitation the exception, whereas in
our view, the reverse should be true. Exemptingntiost serious crimes from limitation is a
clear sign of progress, as it curbs impunity andnits punishment. International criminal
justice has developed significantly, particularigce the setting up odd hocinternational
tribunals, followed by the International Criminab@t. However, without a clear basis in law
it is difficult to decideex post factdhat a statutory limitation should not apply.

20. Lastly, and perhaps most importantly, we neecbnsider the foreseeabilityn 1944,
of a prosecution brought in 1998, on the basisrofrstrument dating from 1993, for acts
committed in 1944. Could the applicant have foresatthat time that more than half a
century later, those acts could be found by a dourbnstitute a basis for his conviction, for a
crime which, moreover, was not subject to statulionjtation?

21. We do not wish to enter into the debate orfdheseeability of the historical and legal
changes occurring after, and sometimes a long diitee, the events (the Nuremberg trial, the
1949 Geneva Conventions, the 1968 United Nationsv@ution on the Non-Applicability of
Statutory Limitations to War Crimes, the 1993 laasged following restoration of Latvia's
independence in 1991). We would simply recall that applicant's conviction was based on
international law. On that account, the analogywiran the judgment (paragraph 236) with
the case oK.-H.W. v. Germany[GC], no. 37201/97ECHR 2001-11) does not seem decisive
to us either. That case concerned facts occurnngi’2 which were punishable under the
national legislation applicable at that time, ahe Court found that they should also be
assessed from the standpoint of international lawat is, however, as existing in 1972 and
not 1944. Similarly in the case &forbely v. Hungary([GC], no. 9174/02, ECHR 2008-...),
the facts, dating back to 1956, were in any evebhssquent to the 1949 Geneva Conventions
in particular.

22. All in all, we would emphasise that the ainrenés not to retry the applicant, to
determine his individual responsibility as perpttrainstigator or accomplice, or to confirm
or refute the national courts’ assessment of ttis.flor is there any question of minimising



the seriousness of the acts carried out on 27 N8dy In Mazie Bati. What is at issue is the
interpretation and application of Article 7 of tReropean Convention on Human Rights. This
Article is not inconsequential but is extremely ongant, as is illustrated in particular by the
fact that no derogation from it is permissible unéldicle 15 of the Convention.

23. In conclusion, we consider that, in resped@rticle 7:

(a) the legal basis of the applicant's prosecudiot conviction was not sufficiently clear
in 1944,

(b) it was not reasonably foreseeable at that teileer, particularly by the applicant
himself;

(c) prosecution of the offence was, moreover, ustabarred from 1954 under the
applicable domestic legislation;

(d) and, as a consequence, the finding that thkcapt's acts were not subject to statutory
limitation, thus resulting in his conviction, amaed to retrospective application of the
criminal law to his detriment.

For all these reasons, we consider that Articlag lbeen breached.
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